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DECISIONS  RELATING  TO  PENSIONS. 


origin— disease  of  eyes-dropping. 
James  C.  Hall, 

Under  a  misapprehension  of  facts,  or  on  account  of  an  error  of  judgment  based  on 
insufficient  testimony,  the  appellant  was  originally  granted  a  pension  under  the 
general  law  at  the  rate  of  $6  per  month  for  *'  disease  of  left  eye;"  but  in  pursu- 
ance of  subsequent  and  more  reliable  evidence  going  to  show  that  such  cause  of 
disability  was  not  of  service  origin  his  name  was  dropped  from  the  pension  rolls. 

It  is  shown  that  the  only  disease  of  left  eye  is  the  same  as  that  which  also  affe<!ts  the 
right  eye,  namely,  conical  cornea,  or  conicity  of  the  cornea  (keratoconus  or 
keratoglobus;  staphyloma  pellucidum),  "the  cause  of  which  is  not  known" 
(Norris);  but  for  the  relief  of  which  iridectomy  is  usually  resorted  to,  and  such 
operation  was  performed  on  each  eye  in  this  case,  with  poor  results  in  one  eye 
and  but  partial  success  in  the  other. 

//eW,  That  the  condition  of  the  appellant's  eyes  is  not  shown  to  have  originated  in 
the  service;  and  that,  in  view  of  the  nature  of  the  disease  in  question,  it  is  not 
believed  to  be  susceptible  of  proof  as  of  service  origin. 

Amstant  Shcretary  F,  Z.  Caaiphell  to  the  CfmintwsUmifr'  of  Pensums^ 

October  31,  1902. 

The  appellant  in  this  case,  James  C.  Hall,  who  served  in  Company 
H,  One  hundred  and  fiftieth  Ohio  Infantry,  from  May  2  to  August 
23,  1864,  and  in  Company  A,  One  hundred  and  ninety -seventh  Ohio 
Infantry,  from  April  6  to  July  31, 1865,  filed  a  claim  for  pension  under 
the  general  law  Jul}''  16,  1888,  wherein  he  alleged  that  during  his  said 
fii'st  service  and  while  at  Fort  Slemmer,  D.  C,  on  or  about  July  4, 
1864,  he  was  accidentally  struck  on  the  right  eye  by  a  stick  in  the 
hands  of  a  comrade;  and  also  that  during  his  second  service  he  con- 
tracted a  cold  and  intermittent  fever  which  settled  in  his  eyes,  and  that 
both  eyes  became  affected  as  a  result  of  the  said  injury  and  disease. 

The  records  of  the  War  Department  fail  to  show  the  incurrence  of 
or  treatment  for  the  alleged  injury  or  any  sequel  thereof  while  in  said 
first  service;  and  the  only  cause  of  disability  such  records  show 
treatment  for  while  in  said  second  service  was  acute  diarrhea,  from 
July  6  to  July  19,  1866. 

The  only  evidence  as  to  the  alleged  origin  of  any  affection  of  the 
eyes,  either  from  injury  or  disease,  in  either  the  first  or  second  serv- 
ice of  the  soldier  filed  in  the  case,  was  the  testimony  of  several  com- 
rades, one  of  whom  described  the  circumstances  under  Yj\A(i\i  ^^\\^ 
r-  Pr—vQL.  13—02 1  \ 


2  DECISIONS    RELATING    TO    PENSIONS. 

received  a  blow  over  the  right  eye  from  a  stick  in  the  hands  of  a 
fellow-soldier  who  had  taken  a  little  too  much  beer,"  and  said  that  he 
*'at  once  dressed  the  wound."  This  affiant  also  said  that  the  soldier 
was  "a  stead}^  sober  young  man,  with  good  eyes  at  the  time;  now 
and  for  some  years  they  have  been  badly  twisted,  especiall}^  the  right 
one."  This  affidavit  was  filed  August  25,  1900.  The  witness  sub- 
scribes himself  as  a  D.  D.  S.  and  an  M.  D.  He  states  that  he  was  not 
a  member  of  the  medical  staff,  but  often  attended  to  minor  ailments  of 
his  fellow-soldiers.  It  is  noted,  however,  that  he  does  not  say  that 
the  claimant's  right  e3^e  was  injured  by  the  said  blow. 

Other  comrades  testify  to  the  incurrence  of  the  alleged  injury,  but  . 
gav.e  different  versions  as  to  the  manner  and  circumstances  under  which 
it  was  incurred.  And  one  says  that  his  eye  was  ''  bandaged  with  a 
handkerchief"  on  the  day  he  was  hurt,  while  another  says  it  was 
"  fixed  up  with  court-plaster."  Be  this  as  it  may,  howev^er,  when  the 
claim  was  originally  adjudicated  a  pension  on  account  of  "disease  of 
left  eye  "  only  was  allowed.  Just  why  a  pension  on  account  of  disease 
of  but  one  eye  was  allowed  was  not  made  to  appear  on  the  brief  face. 

It  is  worthy  of  note  that  before  the  soldier  ever  applied  for  a  pension 
at  all  there  had  been  an  operation  for  iridectomy  on  each  eye.  And 
the  examining  surgeons  before  whom  he  appeared  for  examination 
October  10,  1888,  the  first  examination  held  in  the  case,  expressed  the 
opinion  that  there  was  "nothing  to  indicate  what  the  condition  of  the 
eyes  was  prior  to  the  operation."  He  was,  nevertheless,  as  above 
stated,  granted  "a  pension  for  "disease  of  left  eye."  It  was  also  stated 
in  the  certificate  of  said  examination  that  there  was  "  no  present  evi- 
dences of  injury  to  right  e3^e."  This  eye  was  found  to  be  totally  blind 
from  "partial  collapse  of  the  posterior  chamber  from  opei*ation  for 
iridectomy."  And  there  was  convergent  strabismus  of  said  eye,  due 
to  complete  paralysis  of  the  right  external  rectus  muscle. 

The  original  certificate  of  pension  was  issued  to  the  soldier  May  2, 
1889,  for  disease  of  left  eye,  at  the  I'ate  of  $6  per  month. 

On  May  27,  1889,  a  claim  for  increase  was  filed,  wherein  the  pen- 
sioner said: 

He  claims  not  only  a  much  higher  rate  on  the  (condition  of  the  left  eye,  but  also 
claims  the  allowance  of  jKinsion  on  disease  of  both  eyes,  as  alleged  in  original 
application. 

Pursuant  to  said  claim  for  increase,  a  medical  examination  was  made 
of  the  pensioner  May  7,  1890,  but  the  claim  was  not  adjudicated — in 
the  light  of  the  findings  at  such  examination,  nor  in  accordance  vnth 
the  facts  theretofore  presented  in  the  case.  Subsequently,  two  addi- 
tional medical  examinations  were  held  in  the  case — one  in  August, 
1894,  and  the  other  in  February',  1896 — and  two  special  examinations 
were  also  held  in  the  premises,  the  first  in  1895  and  the  second  in  1896.  * 
And  it  was  in  consequence  of  the  facts  developed  at  such  examinations, 
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both  medical  and  special,  that  notice  was  served  upon  the  pensioner 
that  it  was  the  intention  of  the  Bureau  to  drop  his  name  from  the 
pension  rolls  on  the  ground  that  the  disease  of  his  left  eye  was  not  due 
to  his  military  service.  He  was,  of  course,  allowed  the  time  provided 
by  law  within  which  to  file  evidence  in  rebuttal  of  the  proposed  action 
of  dropping  his  name  from  the  rolls.  The  evidence  furnished,  how- 
ever, was  not  deemed  sufficient  to  warrant  any  change  in  the  action 
contemplated,  and  such  action  was,  on  June  2,  1896,  duly  carried  out. 

The  soldier  then  filed,  on  July  3,  1896,  a  claim  for  pension  under 
the  act  of  June  27,  1890.  This  claim  was  allowed  November  10, 1897, 
at  the  rate  of  $8  per  month  for  '^  disease  of  eyes,"  and  the  certificate 
for  such  pension  was  issued  November  15, 1897;  but,  at  the  same  time, 
an  order  was  issued  to  withhold  payment  thereof  "at  the  rate  of  f6 
per  month  from  July  16,  1888,  to  March  3,  1896,  inclusive,  erro- 
neously paid  under  the  general  law  for  disease  of  left  eye,  not  due  to 
military  service."  Following  this  action  a  claim  was  filed  February 
25,  1898,  for  restoration  of  the  pension  formerly  allowed  under  the 
general  law.  The  said  claim  was  accompanied  by  certain  expert  med- 
ical evidence  of  physicians  who  had  examined  the  claimant's  eyes. 
And  on  December  7, 1898,  another  medical  examination  of  said  organs 
was  made  by  a  board  of  examining  surgeons  at  Cleveland,  Ohio.  But 
neither  the  said  expert  medical  evidence  nor  the  findings  at  the  said 
medical  examination  were  regarded  by  the  Bureau  as  sufficient  to 
change  the  status  of  the  case,  and  the  attorneys  of  record  in  the  prem- 
ises were  so  informed. 

On  May  5,  1900,  an  appeal  was  entered  at  the  Department,  assign- 
ing as  error  this  said  refusal  on  the  paii;  of  the  Bureau  to  restore  the 
appellant's  name  to  the  rolls  under  the  general  law,  and  the  action  of 
withholding  his  pension  under  the  act  of  June  27,  1890,  for  purposes 
of  reimbursement  as  well. 

In  the  consideration  of  the  contentions  set  up  in  the  said  appeal  by 
the  attorneys  for  the  appellant,  the  Department  held  in  a  decision 
promulgated  July  10,  1900,  that — 

The  withholding  of  pension  under  the  act  of  June  27,  1890,  to  recover  alleged 
erroneous  payments  under  the  allowance  under  the  general  law  was  error,  for  the 
reason  that  there  was  no  fraud  or  mistake  of  fact  in  said  first  allowance,  hut  only  an 
error  of  judgment  on  insufficient  testimony. 

And  it  was  stated  in  such  decision  that — 

For  this  sort  of  error  it  has  often  been  held  that  the  Bureau  alone  is  responsible, 
and  while  the  results  of  the  error  may  be  repaired  to  the  extent  of  stopping  further 
payment  of  the  pension,  there  is  no  authority  for  seeking  reimbursement  of  the 
amount  already  paid.  (See  decisions  in  cases  of  Mary  Chryst,  8  P.  D.,  242;  Alexan- 
der C.  F.  Knoop,  8  P.  D.,  336;  and  Moses  Klein,  8  P.  D.,  470.) 

The  action  appealed  from,  in  so  far  as  the  withholding  of  «l  )^Yt\ow 
of  the  pension  allowed  under  the  act  of  June  27, 1890,  lot  ^\xt^««^ 
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of  reimbursement,  is  concerned,  was  accordinpfly  reversed,  and  it  was 
directed  that  the  appellant  be  paid  such  pension  in  full.  He  is  now  in 
the  enjoyment  thereof,  as  he  has  been  ever  since  said  directions  were 
complied  with. 

That  part  of  the  appeal  relating  to  the  rejection  of  the  claim  for 
restoration  under  the  general  law  yet  remains  to  be  considered  and 
disposed  of. 

It  is  contended  in  said  appeal,  by  the  attorneys  in  the  case,  that  the 
evidence  on  file  shows,  beyond  any  reasonable  doubt,  that  the  appli- 
cant's eyes  were  sound  and  free  from  any  imperfections  prior  to  his 
enlistment;  that  his  eyes  were  injured  while  in  the  service,  and  that 
the  present  afiliction  has  been  gradually  coming  on  ever  since  his 
return  from  the  Army. 

It  w^ill  be  observed  that  although  the  said  attorneys  contend  that  the 
evidence  shows  that  his  eyes  were  injured  in  the  service,  and  that  the 
present  affliction  has  been  gradually  coming  on  ever  since  his  return 
from  the  Army,  they  do  not  contend  that  the  present  affliction  is  a 
result  of  the  alleged  injury. 

It  may  be  admitted  that  the  appellant's  eyes  were  free  from  anj^ 
apparent  disease  at  the  date  of  his  enlistment,  but  it  is  not  shown  that 
they  were  free  from  any  imperfections,  though  it  is  not  shown  that 
they  were  not  perfectly  normal  in  every  respect.  It  also  tends  to  be 
shown  by  the  evidence  of  certain  comrades  that  he  was  accidentally 
struck  in  the  region  of  the  right  eye — some  say  over  the  eye,  others 
under  the  eye — by  a  stick  in  the  hands  of  one  John  Edwards;  but  it  is 
not  satisfactoril}'  established  that  the  eye  itself  was  injured  at  the  time. 
The  claimant  himself  alleges  that  it  was;  but  even  if  it  was,  the  injury 
must  have  been  slight  and  of  a  tempoi'ary  character,  as  he  reenlisted 
and  served  nearly  four  months  in  another  organization  nearly  one 
year  after  the  alleged  incurrence  of  the  injury  in  his  first  service.  He 
also  alleges  that  he  contracted  malarial  fever  during  his  said  second 
service  and  that  said  fever  affected  both  of  his  eyes.  There  is  no  com- 
petent evidence  on  file,  however,  going  to  show  the  existence  of  any 
disease  or  affection  of  his  eyes  during  such  service. 

In  his  deposition  before  a  special  examiner  in  1895  the  claimant  said, 
in  part: 

The  only  disability  contracted  in  first  service  was  getting  struck  across  the  right 
eye  with  a  barrel  stave,  flatwise,  which  bruised  my  face  and  eye,  and  the  left  eye 
was  sympathetically  affected.  *  *  *  The  stick  *  *  *  struck  me  across  right 
eye  and  face  and  broke  the  skin    *    *    *    and  blackened  my  right  eye.     ♦    *    * 

After  the  inflammation  went  out  of  eye  there  was  nothing  to  indicate  trouble  with 
eye,  but  shortly  after  the  sight  began  to  fail.  The  failure  was  hardly  perceptible, 
if  at  all,  while  in  first  service.  Can  not  say  that  left  eye  was  affected  at  all  in  first 
service.    *    *    * 

I  had  no  treatment  for  injury  to  face  or  eye,  except  what  Butler  gave  me  in  way 
of  plasters.    *    *    * 
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The  fadlnre  of  eye  was  gradual.  While  yet  in  service  I  had  something  in  nature  of 
neuralgia  acroes  forehead,  and  after  I  got  home  I  had  kind  of  spells  of  neuralgia,  and 
after  I  waa  operated  upon  I  was  laid  up  for  twelve  days  with  neuralgia.    *    *    * 

There  was  nothing  the  matter  with  my  eyes  in  second  service,  only  I  got  a  fever 
from  getting  wet  at  Alexandria  and  had  to  go  to  a  hospital  at  Baltimore  for  some- 
thing like  three  w^eeks.    This  was  an  intermittent  fever  and  left  me  very  weak. 

I  think  the  fever  affected  my  eyes,  as  I  noticed  afterwards  that  my  eyes  were 
worse  and  that  the  left  eye  was  affected.  Did  not  notice  that  left  eye  was  affected 
while  in  the  service,  but  sometime  afterwards;  before  the  operation  on  right  eye  my 
left  one  got  crooked. 

According  to  the  claimant's  own  statement,  as  above  set  forth,  it 
would  appear  that  about  the  only  result  of  the  blow  which  he  received 
over  the  right  eye  was  the  ordinary  black  eye  which  generally  occurs 
from  a  blow  of  any  description  in  the  region  of  the  eyes  that  is  not 
severe  enough  to  cause  a  permanent  injury,  yet  is  of  sufficient  force  to 
make  a  contused  wound.  It  would  also  appear  from  such  statement 
that  no  other  trouble  with  either  eye  was  experienced  during  either 
his  first  or  second  above-mentioned  services. 

It  is  shown  by  the  history  in  the  case  that  it  became  necessary  to 
perform  an  operation  for  iridectomy  (the  cutting  out  of  a  piece  of  the 
iris)  on  both  eyes  in  1887.  Neither  of  these  operations  appears  to 
have  been  very  successful.  In  fact,  the  results  appear  to  have  been 
just  the  opposite  in  the  case  of  the  right  eye.  Some  improvement  in 
vision  in  the  left  eye,  however,  appears  to  have  resulted  from  said 
operation  thereon. 

The  necessity  for  the  aforesaid  operations — that  is,  the  conditions 
which  made  them  necessary — is  a  factor  of  no  little  importance  to  be 
reckoned  with  in  the  consideration  of  the  question  at  issue  in  the  prem- 
ises, as  it  is  a  matter  of  record  that  the  soldier  did  not  apply  for  a 
pension  on  account  of  the  condition  of  his  eyes,  as  alleged  in  his  orig- 
inal declaration,  until  some  time  subsequent  to  the  date  of  such  opera- 
tions— some  eleven  years  thereafter,  in  fact. 

It  is  to  be  regretted  that  the  testimony  of  the  surgeon  who  per- 
formed the  iridectomj^  Dr.  H.  G.  Cornwell  (since  deceased,  but 
formerly  of  Youngstown,  Ohio),  was  never  procured,  as  he  may  have 
been  able  to  throw  more  light  on  the  question  as  to  the  conditions  for 
which  he  operated  than  has  otherwise  been  obtained,  but  the  testi- 
mony of  Dr.  John  MacCurdy  of  Youngstown,  Ohio,  who  was  present 
at  the  operation  performed  on  the  soldier's  eyes  by  said  surgeon,  prob- 
ably supplies  sufficiently  well  such  deficiency.  Dr.  MacCurdy  deposed 
and  said  at  the  special  examination  held  in  1896: 

I  am  61  years  old,  and  have  been  in  the  practice  of  medicine  thirty -eight  years.  I 
knew  James  C.  Hall  from  about  1863  up  to  the  time  he  left  Youngstown,  Ohio, 
though  I  knew  nothing  of  his  condition  until  after  my  discharge  from  the  service  in 
1865.  Then  I  saw  him  and  prescribed  for  either  him  or  his  family  quite  frequently — 
met  him  every  few  days  on  the  street.  J  can  not  give  the  exact  da\/e,  Wt  soow  «k\\«t 
my  return  from  theaervice  I  noticed  that  he^^radually  became  iieare\g\\t/eOL,  axv^  \X\aX. 
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the  defect  in  visioii  was  caused  by  what  is  known  as  conical  cornea.  They,  the 
eyes,  and  both  eyes,  gradually  grew  worse  until  he  was  practically  blind,  and  an 
operation  was  determined  on,  and  both  lenses  were  removed  from  the  eyes  by  section 
of  the  cornea  by  Dr.  Comwell,  deceased,  in  my  presence.  There  was  no  cataract- 
no  film;  both  eyes  were  alike  and  both  eyes  were  operated  on.  I  do  not  remember 
whether  any  cause  was  alleged  for  the  condition.  I  could  not  say  what  probably 
caused  it.  It  is  a  rare  and  unusual  condition,  and  I  know  of  no  injury  that  would 
likely  cause  it.  Its  causes  are  obscure  and  little  known.  He  was  a  puddler,  and 
that  is  very  hard  on  the  eyes,  but  he  is  the  only  puddler  I  ever  knew  to  l^  affected 
that  way.  He  had  no  inflammation  of  eyes  or  lids — only  the  conical  cornea.  He 
was  a  good  citizen,  a  temperate  man,  and  no  cause  can  be  assigned  for  the  condition 
his  eyes  were  in. 

The  deposition  of  Dr.  F.  S.  Whitslar,  also  of  Youngstown,  Ohio, 
and  who  was  also  present  at  the  time  of  and  witnessed  the  said  opera- 
tion, follows: 

I  had  known  James  C.  Hall  several  years  prior  to  the  time  when  Dr.  Comwell 
performed  an  operation  on  his  eyes,  and  was  present  when  the  operation  was  per- 
formed. Dr.  Comwell  had  his  office  in  rooms  adjoining  mine  here  in  Youngstown, 
and  I  think  Dr.  Comwell  had' been  treating  his  eyes,  or  he  had  been  consulting  Dr. 
Comwell  about  them,  for  some  time  previous  to  the  time  when  the  operation  was 
performed.  I  do  not  recall  what  Dr.  Comwell  said  was  the  nature  of  Hall's  disease 
of  eyes.  I  think  there  was  some  inflammation,  though  I  paid  no  particular  attention 
to  the  condition  of.  his  eyes.  I  think  the  disease  of  eyes  he  had  made  him  near- 
sighted— that  he  couldn't  see  at  a  distance.  He  had  no  cataract,  that  I  remember. 
It  was  some  disease  that  affected  the  sight  itself — the  power  of  vision.  I  do  not 
recall  that  I  ever  heard  Dr.  Comwell  say  to  what  he  attributed  the  condition  of  Mr. 
Hall's  eyes,  and  I  do  not  remember  hearing  Mr.  Hall  himself  say.  I  think  Mr.  Hall 
told  me  he  first  noticed  it  when  looking  into  the  fire  when  attending  to  his  business 
as  a  puddler,  which  is  very  hard  on  the  eyes — there  is  great  heat  and  glare  from  the 
molten  iron.  Mr.  Hall  was  a  man  of  exemplary  habits,  so  far  as  I  knew.  I  do  not 
remember  that  I  heard  Mr.  Hall  attribute  the  condition  of  his  eyes  to  any  injury  he 
received  or  any  disease  he  contracted  in  service. 

•And  A.  Hubler,  a  fellow- workman,  deposed  and  said: 

I  had  known  James  C.  Hall  before  he  went  in  the  service.  I  worked  with  him  in 
the  same  mill  before  he  went  in  the  service,  and  I  was  intimate  with  him  from  the 
time  he  came  home  from  the  service  until  he  moved  from  Youngstown.  I  worked 
with  him  the  first  year  after  he  came  home  from  the  service.  The  only  thing  I  ever 
knew  to  be  the  matter  with  Hall  was  some  trouble  with  his  eyes.  Within  a  few 
months  aft<^r  he  came  home  from  the  service  he  began  to  complain  of  his  eyes — of 
not  being  able  to  see  well.  I  could  not  notice  that  anything  was  wrong  with  his 
eyes.  They  were  not  sore.  He  simply  complained  of  not  being  able  to  see  well — 
of  dimness  of  vision,  and  on  cloudy  days  he  would  complain  more.  In  a  bright, 
clear  atmosphere  they  did  not  trouble  him  so  much.  His  eyes  were  not  inflamed 
and  he  did  not  complain  of  any  pain,  only  of  dimness  of  vision.  He  complained 
more  and  more  as  the  time  passed  on,  and  about  five  years  after  he  l)egan  to  wear 
glasses.  He  did  not  wear  colored  glasses,  but  thick  glass  for  nearsighted  people. 
That  was  the  way  his  sight  was  affected — he  became  more  and  more  nearsighted, 
until  he  finally  had  an  operation  performed  on  either  one  or  both  eyes,  I  think  only 
one.  I  never  noticed  anything  abnormal  in  the  appearance  of  his  eyes,  though  I 
could  see  by  the  way  he  ac^ted  that  his  sight  was  failing  rapidly.  He  was  strictly 
temperate,  a  highly  honorable  man,  strictly  moral,  and  a  good  citizen  in  every  way. 
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A  brother-in-law  of  the  soldier,  Harvey  Pyle,  who  was  also  present 
at  the  operation  referred  to,  deposed  and  said: 

I  first  knew  James  C.  Hall  a  few  months  before  he  went  out  in  his  last  service. 
I  knew  him  intimately  from  the  time  he  came  home  from  his  last  service  up  to  the 
time  he  moved  away  from  Youngstown.  When  he  came  home  from  the  service  his 
eyes  looked  red  and  sore  and  had  white  spots  on  them,  and  he  complained  of  his 
eyes  right  along,  and  his  sight  gradually  got  worse,  and  a  white  film  seemed  to  come 
over  them,  and  he  soon  had  to  wear  glasses  and  soon  had  to  have  an  operation  per- 
formed— ^about  1879.  It  was  performed  by  Dr.  Com  well,  deceased,  and  I  saw  the 
operation,  and  the  doctor  pulled  the  white  film  loose  with  his  forceps  and  cut  a  hole 
in  it  I  think  they  operated  on  both  eyes,  and  on  one  he  had  to  have  a  second  opera- 
tion performed  by  the  same  physician,  but  I  did  not  see  that.  I  think  it  was  called 
a  cataract  at  the  time,  and  before  he  had  the  operation  performed  he  could  not  see 
to  walk,  hardly,  without  falling,  and  they  did  not  seem  to  be  any  better  afterwards. 
I  do  not  remember  that  anything  was  wrong  with  his  eyes  before  he  went  out  in  his 
last  service. 

In  an  affidavit  filed  July  8,  1892,  Dr.  C.  N.  Fowler  testified  as 
follows: 

I  was  family  physician  to  James  C.  Hall  for  many  years,  and  remember  time  he 
had  ophthalmia,  and  assisted  Dr.  Com  well  to  perform  iridectomy  in  both  eyes.  (Dr. 
Com  well  now  dead. )  I  think  that  he  was  nearly  blind  in  both  eyes.  Examination 
now  shows  convei^nt  strabismus  of  right  eye,  drawing  inward  to  extent  of  doing 
away  with  entrance  of  light  through  pupil,  except  to  meet  the  obstruction  of  a  par- 
tially opaque  crystalline  lens,  blinding  that  eye.  The  left  eye  shows  slight  con- 
vergent squint,  but  large  artificial  pupil  compensates  for  that,  so  as  to  give  vision  suf- 
ficient to  get  around  by  aid  of  4-inch  focus,  double-concave  lens;  visual  tract  clear; 
cornea  and  aqueous  and  vitreous  humors  seem  perfectly  transparent..  I  think  the 
lens  of  left  eye  was  removed  during  the  iridectomy.  Fully  one-fourth  of  left  iris 
was  removed  at  that  time.  Can  not  distinguish  familiar  face  3  feet  distant,  but  by 
aid  of  double-concave  lens  can  make  out  large  print  at  25  inches  distant.  I  know 
of  no  vicious  habits  to  cause  such  trouble. 

In  an  affidavit  filed  September  21,  1888,  the  claimant  stated  that  he 
had  lived  at  Youngstown,  Ohio,  from  1865  to  1883,  and  since  the  lat- 
ter date  had  resided  at  Cleveland,  Ohio.  He  also  said  therein  that  he 
had  been  treated  since  July,  1865,  by  the  following-named  physicians: 
Drs.  W.  S.  Matthews  (deceased),  H.  G.  Cornwell  (deceased),  C.  N. 
Fowler,  and  John  MacCurdy. 

The  deposition  of  Dr.  MacCurdy  and  the  affidavit  of  Dr.  Fowler 
have  been  set  out  herein.  And  in  an  affidavit  filed  long  prior  to  the 
date  of  his  said  deposition  Dr.  MacCurdy  said: 

That  he  is  a  practicing  physician,  and  has  been  acquainted  with  said  soldier  for 
about  thirty-five  years;  and  that  he  is  and  has  been  acquainted  with  him  somewhat 
intimately  up  to  the  time  he  took  up  his  residence  in  Cleveland,  Ohio.  I  know 
that  the  applicant  gradually  got  nearsighted  after  a  time;  I  can  not  state  it  exactly. 
The  corneas  appeared  more  prominent  than  they  should  be.  This  continued  for 
many  years,  and  applicant's  eyes  did  not  appear  to  be  inflamed  or  in  any  way  dis- 
eased. Applicant's  health,  m  my  opinion,  was  nearly  or  quite  perfect,  and  he  lias 
been,  and  is  to-day,  a  man  of  great  muscular  strength.     Applicant  became  «o  ivi^t- 
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sighted  on  account  of  said  corneal  affection  that  he  determined  on  an  operation, 
which  was  the  extraction  of  both  lenses  at  the  same  time.  Dr.  Comwell,  of  this 
place,  operated  and  invited  me  to  assist  and  witness  the  same,  which  I  did.  The 
extraction  of  one  of  the  lenses  was  'done  without  injury  to  humors  of  the  eye,  but 
the  contents  of  ball  in  the  other  was  so  seriously  injured  that  the  eye  was  practically 
destroyed  at  that  time  and  is  so  to-day. 

Applicant  now  wears  suitable  glasses  and  has  fair  use  of  one  eye  at  short  distances, 
but  still  the  eyesight  is  very  much  impaired.  In  my  opinion  it  is  so  defective  that 
he  has  been  compelled,  in  consequence,  to  quit  his  business  of  puddler  in  the  rolling 
mill.  Said  operation  was  performed  about  ten  years  ago,  although  the  exact  date  I 
can  not  state.  Applicant  has  resided  in  Cleveland,  Ohio,  for  about  the  past  four 
years. 

The  other  testimony  filed  in  the  case  prior  to  the  adjudication  of  the 
soldier's  original  claim  for  pension  consisted  of  the  affidavits  of  sev- 
eral laymen,  who  testify  as  to  his  gradual  failure  of  vision  and  to  his 
being  compelled  to  use  glasses  from  about  1875  or  1876.  Some  of 
these  witnesses  testify  that  his  eyes  seemed  to  be  sore  or  inflamed,  but 
this  testimony  is  negatived  by  the  aforesaid  medical  evidence.  This, 
however,  is  a  matter  of  no  importance.  The  true  character  of  the 
eye  lesion,  which  necessitated  the  surgical  interference  hereinbefore 
referred  to,  has  been  quite  well  established  by  the  medical  evidence 
on  file  in  the  case,  especially  that  of  Dr.  MacCurdy. 

The  condition  of  the  appellant's  eyes,  for  which  the  iridectomy  was 
performed,  is  shown  by  such  testimony  to  have  been  what  is  termed  a 
''coni(5al  cornea,"  or  "conicity  of  the  cornea"  (keratoconus  or  kera- 
toglobus;  staphyloma  pellucidum),  of  each  eye.  "Conical  cornea  is 
a  deformity  in  which,  whilst  the  cornea  gradually  becomes  thinner,  its 
peripheral  portion  flattens  and  its  central  part  projects  as  a  pointed 
cone.  The  cause  of  keratoconus  is  not  known.  It  appears  without 
apparent  inflammation,  and  generally  arises  during  3^outh  (W.  F. 
Norris).  This  same  authority  upon  diseases  of  the  eyes  also  says: 
"The  patients  complain  of  dim  vision,  short-sightedness,  and  polyopia. 
At  the  apex  of  the  cone  there  is  a  high  degree  of  myopia."  And  as 
to  the  operative  measures  that  have  been  employed  with  a  view  to 
improving  the  vision  in  cases  of  this  character,  Norris  says,  among 
other  things:  "Attempts  have  been  made  to  lower  tension  by  iridec- 
tomy." But  adds  that  he  "has  seen  admirable  iridectomies  fail  to 
arrest  the  increase  in  the  size  of  the  cone,  and  produce  much  disturb- 
ance of  vision  by  the  glare  and  diffusion  of  light  caused  by  a  peripheral 
pupil." 

The  only  official  expert  examination  made  of  the  appellant's  eyes 
was  held  Febinary  4, 1896.  The  findings  at  this  examination,  accord- 
ing to  the  certificate  thereof,  were  as  follows: 

Right  eye:  Paralysis  of  external  rectus.  Large  cicatrix  of  upper  part  of  cornea. 
Cornea  small,  but  markedly  conical.  Pupil  almost  entirely  occluded.  Deep  struct- 
ures can  not  be  examined.  Opacity  of  cornea,  synechia,  etc.,  due  to  ineffectual 
attempt  to  make  an  Iridectomy.    Vision  reduced  to  perception  ol  light. 
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Left  eye:  Typical  conical  coniea.  Large  coloboma  of  iris  as  the  result  of  iridec- 
tomy»  made  acme  years  since.  All  other  superficial  and  deep  structures,  as  far  (as) 
can  be  examined,  normal. 

Vision  (Snellen)  2/200  increased  to  20/200  with-12  D. 

lo  rebuttal  of  the  action  by  which  the  soldier's  name  was  dropped 
from  the  rolls,  and  in  support  of  his  subsequent  claim  for  restoration 
of  his  former  pension  under  the  general  law,  the  affidavits  of  a  number 
of  physicians  were  filed  in  the  case.  Some  of  these  affiants  were  spe- 
cialists (oculists)  and  others  general  practitioners.  Their  testimony 
goes  to  show,  principally,  the  condition  of  the  soldier's  eyes  at  the 
time  they  were  examined  by  said  affiants.  And  while  their  theories 
differ  as  to  the  manner  in  which  the  conditions  found  at  their  respect- 
ive examinations  of  the  appellant  were  brought  about,  most  of  them 
attempt  to  show  some  connection  between  such  conditions  and  the 
aforesaid  blow  in  the  region  of  the  right  eye  and  the  alleged  intermit- 
tent fever  of  service  origin — a  history  of  which  was,  of  course,  sup- 
plied them  by  the  claimant.  Testimony  of  this  character,  however, 
is  wholly  insufficient  to  determine  the  question  at  i^sue  in  the  case. 
Their  descriptions  of  the  conditions  found  to  exist  at  the  dates  of  their 
said  several  examinations  tally  with  the  findings  at  the  various  official 
examinations  made  of  the  appellant,  as  shown  by  the  certificates 
thereof  already  on  file  in  the  case,  and  which  have  been  set  out  herein 
with  sufficient  detail  to  show  the  nature  of  such  conditions.  They  all 
state  that  each  cornea  was  conical,  and  that  an  iridectom}^  had  been 
performed  on  each  eye,  with  poor  results,  however,  in  the  right  one, 
in  which  eye  there  was  also  convergent  strabismus,  due  to  paralysis  of 
the  external  rectus  muscle. 

One  of  the  aforesaid  affiants  raerel}^  describes  existing  conditions, 
without  expressing  an  opinion  as  to  the  cause  thereof.     Another  says: 

I  ara  of  the  opinion  that  James  C.  Hall  is  now  suffering  from  conical  cornea,  as  a 
direct  result  of  an  injury  received  while  in  the  United  States  Army  and  on  duty, 
together  with  a  second  cause,  viz:  A  lowered  condition  of  general  health,  resulting 
from  fever — so-called  malaria. 

Still  another — after  describing  the  conditions  manifested,  and  repeat- 
ing the  alleged  history  thereof  furnished  by  the  claimant — said: 

Questions  to  be  considered  are: 

First.  Is  keratoconus  due  to  atrophy  of  the  cornea? 

Second.  Is  atrophy  of  the  cornea  likely  to  follow  an  injury  to  the  face,  such  as  a 
blow  l>y  a  stick? 

Third.  How  soon  after  receiving  an  injury  to  the  nerves  of  the  fa<;e  might  such 
atrophic  changes  be  expected,  if  at  all? 

Fourth.  Might  atrophic  changes  in  the  cornea  be  due  to  malarial  fever  or  diarrhea 
and  not  be  noticed  for  nearly  a  year  after  the  fever  and  during  the  continuance  of 
the  diarrhea,  though  of  a  moderate  form  for  some  years,  say  five  or  six  years? 

Opinion. — First.  Keratoconus  is  due  to  atrophy  of  the  cornea  and  the  atrov)hy  may 
be  due  to  sickness  or  an  injury  which  Jowers  the  vitality  for  a  \)eT\oi\,  a.T\v\  v!tt.TvA>a\ 
inquiry  will  bring  out  a  period  of  debility  previous  to  the  failure  oi  \\avon. 
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Second.  A  blow  on  the  face  might  injure  some  of  the  nerves  to  such  an  extent  as 
to  cause  atrophy  without  causing  paralysis. 

Third.  Atrophic  changes  might  be  expected  ^ithin  a  few  months,  but  in  dense 
tissue,  such  as  the  cornea,  th&  deformity  might  not  be  noticeable  for  a  much  longer 
period. 

Fourth.  I  believe  atrophic  changes  may  follow  any  of  the  low  fevers  or  any  sick- 
ness marked  by  severe  debility.     I  would  answer  query  No.  4  in  the  affirmative. 

And  yet  another  states: 

While  in  the  service  he  (the  soldier)  says  he  could  see  perfectly  until  after  the 
injury,  and  I  have  no  doubt  in  my  own  mind  but  that  his  conical  cornea  was  due  to 
some  influence  upon  the  nerves  of  the  cornea  due  to  the  blow  on  the  forehead.  His 
case  presents  to  me  new  features  which  I  can  only  explain  on  that  theory. 

But  one  other  opinion  or  theory  of  these  said  several  affiants  remains 
to  be  recorded.     This  affiant  says: 

From  his  history  it  is  not  congenital  in  his  case,  nor  has  he  ever  had  any  serious 
inflammatory  trouble  of  his  eyes  to  cause  it,  consequently  I  believe  it  due  to  nervous 
trouble  induced  by  the  blow. 

As  will  be  obsen-ed,  all  of  the  opinions  recorded  above  are  based 
upon  the  history  of  the  case  furnished  by  the  soldier,  each  affiant 
assuming,  no  doubt,  that  all  of  his  statements  were  fully  sustained  by 
the  facts  in  the  case.  But  even  if  they  were,  such  statements  would 
still  fall  far  short  of  establishing  the  service  origin  of  the  present  con- 
dition of  his  eyes. 

In  the  light  of  the  very  limited  knowledge  of  the  medical  profession 
as  to  the  etiology  of  conical  cornea  it  would  seem  that  the  affiants 
herein  referred  to  would  have  hesitated  before  committing  themselves 
to  any  theory'  that  two  such  widely  divergent  causes  could  be  common 
factors  in  the  production  thereof.  As  before  noted,  William  F.  Norris, 
A.  M.,  M.  D.,  ''Professor  of  ophthalmology  in  the  University  of  Penn- 
sylvania, and  one  of  the  surgeons  to  the  Wills  Eye  Hospital,  Phila- 
delphia," frankly  acknowledges,  in  A  Text  Book  of  Ophthalmology, 
prepared  by  himself  and  Charles  A.  Oliver,  A.  M.,  JVl.  D.,  ''One  of 
the  surgeons  to  the  Wills  Eye  Hospital,  Philadelphia,  and  one  of  the 
ophthalmic  surgeons  to  the  Presbyterian  Hospital,  Philadelphia," 
that  "the  cause  of  keratoconus  is  not  known."  He  also  says  that 
"it  appears  without  apparent  inflammation,  and  generally  arises 
suddenly  during  youth;"  and  that  "the  author  has  twice  noted  its 
occurrence  in  several  members  of  one  family."  In  the  "Preface"  to 
the  said  joint  work  of  these  observers  it  is  stated  that — 

The  work  is  not  only  representative  of  extensive  research  into  the  rich  literature 
upon  the  subject,  but  is  expressive  of  the  result  of  careful  clinical  experience  that  has 
extended  over  many  years  of  active  prat*tice. 

Other  recognized  authorities  on  diseases  of  the  eye  state  that: 

Except  in  a  few  cases,  perhaps,  keratoconus  is  not  congenital,  but  begins  to  develop 
usually  about  the  seventh  or  eighth  year,  though  often  later,  reaching  its  climax  not 
)on^ after  the  ostabYishment  of  ])uberty.     Won\en  ari*  moTe  oU^u  affected  than  men. 
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No  authority  is  known  for  accepting  such  condition .  as  a  result  of 
malarial  fever.  Besides  which  it  is  not  established  that  the  soldier 
ever  had  said  fever.  The  records  show  that  at  the  time  he  claims  to 
have  been  treated  for  malarial  fever  he  was  in  hospital  on  account  of 
acnte  diarrhea. 

Instead  of  suflFering  from  the  effects  of  "any  of  the  low  fevers,  or 
any  sickness  marked  by  severe  debility,"  as  assumed  by  one  expert 
witneijs  in  the  case,  he  was  shown  at  the  first  medical  examination  to 
which  he  was  subjected  to  be  5  feet  9^  inches  in  height  and  weighed 
190  pounds.  His  trade  was  that  of  a  puddler,  an  0(*cupation  he  had 
followed  from  youth  up  and  one  that  requires  an  unusual  degree  of 
physical  strength.  The  opinion  has  been  expressed  by  at  least  one 
phj^sician  that  the  intense  heat  and  glare  of  the  furnace  fire  while 
working  at  this  said  trade  may  have  had  something  to  do  with  the  causa- 
tion of  the  condition  of  his  eyes  before  they  were  operated  upon,  but 
it  is  not  established,  as  a  matter  of  fact,  that  such  condition  was  caused 
in  that  wav. 

The  statement  of  one  affiant  that,  in  his  judgment,  the  conical  corneas 
were  "due  to  some  influence  upon  the  nerves  of  the  cornea,  due  to  the 
blow  on  the  forehead,"  ma}^  be  answered  by  the  statement  that  the 
ophthalmic,  or  first  division  of  the  fifth,  nerve  supplies  the  eyeball, 
and  inasmuch  as  the  said  nerve,  the  trifacial  or  fifth  cmnial  nerve, 
enters  the  orbit  through  the  sphenoidal  fissure  posteriorly  to  the  eye- 
ball,  it  is  not  apparent  how  "a  blow  on  the  forehead"  would  have  the 
'* influence  upon  the  nerves  of  the  cornea"  referred  to  by  the  afore- 
said affiant.  The  appellant  says  that  he  was  struck  "  under  the  right 
eye,  causing  a  permanent  injury  of  the  eye."  As  hereinbefore  shown, 
no  evidence  of  any  "  injury  "  of  said  eye  has  ever  been  found  since  the 
soldiery's  discharge  from  the  sei'vice.  Furthermore,  the  mere  fact  that 
both  corneas  were  affected  is  sufficient  to  show  that  their  conicity  was 
not  due  to  the  alleged  injury  of  right  eye.  The  claimant's  statement 
that  the  left  eye  was  "  affected  by  sympathy  "  is  negatived  by  the  very 
nature  of  the  condition  referred  to,  which  precludes  an}^  such  idea. 
Keratoconus  of  both  eyes  is  due  to  a  common  cause,  and  the  condition 
of  one  e^^e  is,  therefore,  not  the  result  of  the  condition  of  the  other. 
In  his  deposition  before  a  special  examiner  of  the  Bureau  the  claimant 
said: 

I  claim  that  the  whole  trouble  originated  from  that  injury;  that  the  shock  caused 
it  by  rupturing  the  nght  eye,  and  the  left  became  affected  by  sympathy.  *  *  * 
1  think  that  the  fever  I  had  in  second  service  settled  in  my  eyes  and  helped  along 
the  injury.-  *  *  *  The  first  well-defined  trouble  with  eyesight  noticed  by  me  was 
shortiy  after  discharge  from  second  service,  when  I  couldn't  see  the  lines  very  well 
when  writing.  The  first  that  anyone  could  notice  was  that  my  left  eye  began  to  get 
crooked — this  waa  in  the  fall  and  winter  of  1865.  *  *  *  There  was  then  a  slight 
weakness  of  eyee,  but  no  crook  of  eye  that  ordinary  persona  would  notice. 
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Although  the  convergent  strabismus  of  the  right  e3^e  existed  at  the 
date  of  said  special  examination,  the  special  examiner  failed  to  elicit 
any  statement  from  the  claimant  as  to  the  time  of  its  occurrence  or 
the  supposed  cause  thereof.  As  there  was  a  conical  cornea  in  each 
eye,  so,  also,  was  there  convergent  strabismus  or  squint  in  each  eye, 
only  the  latter  condition  was  much  more  marked  in  the  right  eye  by 
reason  of  paralysis  of  the  external  rectus  muscle  of  that  eye. 

The  rectus  externus  muscles  of  the  eyes  are  innervated  by  the  sixth 
pair  of  cranial  nerves — the  abducens.     Norris  sa3'^s  that: 

Paralyeifl  of  the  abducent  nerve  is  much  more  frequent  tlian  that  of  any  of  the 
others  supplying  the  external  muscles  of  the  eye.  When  permanent  it  is  at  times 
accompanied  by  affections  of  the  base  of  the  brain. 

Norris  also  says  that — 

The  true  pathology  of  concomitant  convergent  squint  was  first  pointed  out  by 
Donders,  who  showed  that  it  was  usually  connected  with  and  due  to  hypermetro- 
pia.  *  *  *  When  Bonders  advanced  this  theory,  he  pointed  out  the  fact  that  at 
least  75  per  cent  of  all  eyes  with  convergent  squint  are  hypermetropic.  It  has  been 
shown  that  the  percentage  is  still  higher,  Wecker  placing  it  at  85  per  cent,  while  the 
experience  of  the  author,  which  includes  many  hundreds  of  cases  whose  refraction 
was  tested  by  atropine,  gives  even  a  higher  ratio. 

Relative  to  the  medical  aspects  of  the  question  at  issue  in  the  case, 
the  medical  referee — in  a  slip  dated  March  17,  1896,  returning  the 
papers  in  the  case  to  the  chief  of  the  board  of  review — said: 

Respectfully  returned  to  chief  of  board  of  review  with  opinion,  based  upon  all  the 
evidence  in  this  case,  that  there  is  no  pathological  connection  between  the  present 
condition  of  claimant's  eyes  and  the  causes  alleged  as  of  service  origin. 

The  evidence  and  medical  examinations  show  conical  cornea  and  strabismus, 
neither  of  which  can  be  accepted  as  due  to  injury  or  disease  of  eyes  in  ser.vice. 

Conical  cornea  is  an  affection  that  usually  occurs  between  the  ages  of  15  and  30 
years.  It  is  due  to  a  weakness  of  the  coats  of  the  cornea  and  not  to  a  preexisting  dis- 
ease. Iridectomy  is  usually  resorted  to  to  check  its  progress.  Such  an  operation 
was  performed  about  1878  or  1880,  on  each  eye,  when  claimant  was  33  to  35  years  old. 
The  examinations  also  show  that  the  lens  of  each  eye  was  extracted.  No  doubt  this 
was  done  for  cataract.  If  cataracts  existed  they  must  be  regard wl  as  senile,  and  not 
traumatic.  A  cataract  due  to  allegetl  injury  would  have  mature<.l  in  less  than  a  year. 
The  strabismus  was  due  to  a  weakness  or  paralysis  of  one  of  the  recti  muscles  and 
not  to  disease  of  eyes.  The  only  affection  of  eye  to  develop  it  is  a  congenital  refrac- 
tive error. 

The  questions  involved  in  the  pending  appeal,  and  the  various  actions 
of  the  Bureau  and  of  the  Department  \n  the  premises,  have  l)een 
referred  to  and  discussed  somewhat  at  length,  but  thi.^  has  been  deemed 
advisable  by  reason  of  the  fact  that  the  appelhint  was  formerly  granted 
a  pension  under  the  general  law  for  "disease  of  left  eye,"  and  that 
both  he  and  his  friends  and  witnesses  appear  to  think  an  mjustice  was 
done  by  the  refusal  of  the  Bureau  to  restore  his  name  to  the  pension 
rolls  for  such  cause  of  disability. 

The  facts  in  the  case,  however,  as  herein  set  out.  show  quite  clearly 
that  the  Bureau  erred  in  the  original  allowance  of  said  pension,  and 
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that  the  appellant  was,  consequently,  paid  a  pension  for  a  number  of 
years  to  which  he  was  not  entitled.     This  fact  furnishes  no  reason  for 
perpetuating  such  error. 
The  action  appealed  from  is  hereby  affirmed. 


reimbitrsement— frattd  and  mistake— rncreasb-rerattng. 

Leander  H.  Prather. 

The  error  corrected  })y  the  reissue,  on  July  30,  1900,  of  the  certificate  of  this  pen- 
sioner was  the  result  of  a  mistaken  diagnosis  of  the  disability  on  account  of  which 
he  has  been  peni^ioned,  and  was  an  error  of  judgment  and  not  a  mistake  of  fact 
as  to  his  rank  in  the  service  at  the  time  it  was  contracted.  The  action  with- 
holding payment  of  his  pension  to  reimburse  the  Government  for  excess  of  pen- 
sion improperly  paid  him  as  of  the  rank  of  second  lieutenand  was,  therefore, 
erroneous. 

The  e^'idence  in  this  case  clearly  shows  that  this  pensioner  is  entitled  to  a  higher 
rating  than  he  has  receivetl  since  1875  for  his  disability  resulting  from  '' disease 
of  right  shoulder  and  muscular  atrophy,  result  of  typhoid  fever,"  the  disabling 
caas^  of  accepted  service  origin  on  account  of  which  he  is  pensioned. 

Assistant  Secretary  F.  L.  Campbell  to  tJte  CoTiimissioner  of  Pensions^ 

October  SI,  190^. 

Leander  H.  Prather,  late  a  private  in  Company  I,  Sixth  Indiana 
Vohmteer  Infantry,  wa«  originally  pensioned,  under  the  provisions  of 
the  general  law,  on  January  27, 1882,  by  certificate  No.  201587,  at  the 
rate  of  §4  per  month  from  July  12,  1865  (date  of  his  discharge  from 
his  last  term  of  service),  for  rheumatism,  based  on  his  service  as  a 
a  sergeant  in  Company  I,  One  hundred  and  fortieth  Indiana  Volunteer 
Infantr}^. 

On  July  28,  1886,  hia  certificate  was  reissued  to  correct  rank  and 
rate,  and  he  was  pensioned  at  the  rate  of  $7.50  per  month  from  the 
same  date,  for  rheumatism  (deducting  former  payments),  and  his  rank 
was  corrected  to  read  second  lieutenant. 

On  July  23,  1892,  his  certificate  was  again  reissued  to  correct  dis- 
ability and  rate,  and  he  was  pensioned  as  of  the  rank  of  second  lieuten- 
ant, at  the  rate  of  $7.50  per  month  from  July  12,  1865,  and  $15  per 
month  from  September  21,  1880,  and  the  designation  of  his  accepted 
disabling  cause  was  corrected  to  read  ^'  disease  of  right  shoulder  and 
muscular  atrophy,  results  of  typhoid  fever,"  former  payments  being 
deducted. 

On  July  30,  1900,  a  third  reissue  of  his  certificate  was  made  for  the 
purpose  of  correcting  an  error  in  rank  and  rating,  made  in  the  last 
preceding  reissue  of  his  certificate,  and  he  was  pensioned  as  of  the 
rank  of  private,  at  the  i-ate  of  $4  per  month  from  September  20,  1862 
(the  date  of  his  discharge  from  his  first  term  of  service  in  Govivp«jv^  \, 
Sixth  India/i«  VoJunteer  Infantry),  and  at  $8  per  montii  ixom  ^^^\fe\a- 
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ber  21,  1880,  for  "disease  of  right  shoulder  and  muscular  ati*ophy, 
results  of  typhoid  fever; "  pension  was  deducted  for  periods  of  subse- 
quent military  service  from  May  3,  1864,  to  September  21,  1864,  and 
from  October  12,  1864,  to  July  11,  1865,  all  dates  inclusive,  and  all 
former  payments  were  also  deducted.  The  payment  of  his  pension 
was  also  withheld  for  the  purpose  of  reimbursing  the  Government  for 
excess  of  pension  erroneously  paid  him  as  of  the  rank  of  second  lieu- 
tenant at  the  rate  of  $8.50  per  month  from  July  12,  1865,  and  $7  per 
month  from  September  21,  1880. 

From  this  last  action  the  present  appeal  was  taken  on  April  25, 1902, 
contending  as  follows: 

1.  The  Commissioner  erred  in  holding  that  the  instructions  of  the  Secretary  of  the 
Interior  (as  contained  in  the  Secretary's  decision  of  June  30,  1892,  now  on  file  with 
the  record  in  the  case)  had  not  previously  been  fully  complied  with. 

2.  The  Commissioner  erred  in  holding  that  the  allowance  to  appellant  of  a  pension 
based  on  his  service  as  second  lieutenant  in  Company  I,  One  hundred  and  fortieth 
Indiana  Volunteer  Infantry,  was  contrary  to  law. 

3.  The  Commissioner  erred  in  holding  that  appellant's  certificate  should  be  reissued 
at  the  rate  of  $4  per  month  to  September  21,  1880,  instead  of  $7.50  per  month,  and 
at  the  rate  of  $8  per  month  from  September  21,  1880,  instead  of  $15  per  month,  as 
formerly  allowed  to  appellant. 

4.  The  Commissioner  erred  in  requiring  a  deduction  to  be  made  of  payments  cov- 
ered by  the  periods  of  appellant's  terms  of  service  as  a  private  in  Company  B,  One 
hundred  and  thirty-seventh  Indiana  Volunteer  Infantry,  from  May  3,  1864,  to  Sep- 
tember 21,  1864,  inclusive,  and  as  private  and  second  lieutenant  in  Company  I,  One 
hundred  and  fortieth  Indiana  Volunteer  Infantry,  from  October  12,  1864,  to  July  11, 
1865,  inclusive,  and  subsequent  payments. 

5.  The  Commissioner  erred  in  requiring  that  payments  under  the  reissue  be  with- 
held until  the  Government  is  reimbursed  in  an  accrued  sum  amounting  to  $3.50  per 
month  from  July  12,  1865,  and  $7  per  month  from  September  21,  1880. 

6.  The  Commissioner  erred  in  not  holding  that  under  the  facts  disclosed  by  the 
record  the  appellant  is  entitled  to  $72  per  month  for  the  six  months  he  was  totally 
disabled  and  required  the  constant  attendance  of  two  nurses  and  a  physician,  and 
$24  per  month  since  that  time. 

The  official  military  records  of  the  War  Department  show  that  this 
appellant  had  three  terms  of  service  during  the  war  of  the  rebellion. 

He  first  enlisted  on  October  25, 1861,  as  a  private  in  the  Sixth  Indi- 
ana Volunteer  Infantry,  and  served  in  Company  I  of  said  regiment 
until  September  19,  1862,  when  he  was  discharged  on  a  surgeon's  cer- 
tificate of  disability  because  of  the  results  of  typhoid  fever,  therein 
stated  to  have  been  contracted  in  line  of  duty  during  said  service  on 
or  about  February  8, 1862.  He  enlisted  a  second  time  on  May  3, 1864, 
as  a  private  in  Company  B,  One  hundred  and  thirty-seventh  Indiana 
Volunteer  Infantry,  and  served  therein  as  of  that  rank  until  Septem- 
ber 21,  1864,  when  he  was  discharged  by  reason  of  expiration  of  term 
of  service.  His  third  and  last  enlistment  was  on  October  12,  1864,  in 
Company  I,  One  hundred  and  fortieth  Indiana  Volunteer  Infantry, 
and  he  served  therein  as  a  sergeant  until.  April  1,  1865,  upon  which 
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date  he  was  discharged  to  accept  promotion  as  a  second  lieutenant  in 
the  same  company  and  regiment.  He  was  mustered  in  as  a  second 
lieutenant,  same  company  and  regiment,  on  April  2,  1865,  and  served 
as  such  until  July  11,  1865,  upon  which  date  he  was  mustered  out  and 
finally  discharged  the  service  with  said  company. 

In  his  original  declaration  for  pension,  filed  February  7,  1870,  the 
appellant  alleged  that  he  had  contracted  rheumatism  during  his  last 
term  of  service,  while  a  second  lieutenant  in  Company  I,  One  hundred 
and  fortieth  Indiana  Volunteer  Infantry.  This  claim  was  allowed, 
and  he  was  pensioned  for  rheumatism,  but  owing  to  the  fact  that  the 
evidence  showed  he  had  contracted  rheumatism  prior  to  the  date  when 
he  was  mustered  in  as  a  second  lieutenant  he  was  i-ated  as  of  the  rank 
of  sergeant  at  $4  per  month  (one-half  total)  from  the  date  of  Us  dis- 
charge from  his  last  term  of  service. 

The  first  reissue  of  his  certificate,  on  July  28,  1886,  was  made  in 
conformity  with  the  provisions  of  the  act  of  June  3,  1884,  which  gave 
him  pensionable  status  as  of  the  rank  of  second  lieutenant  from  the 
date  when  his  commission  as  such  was  actually  issued  by  competent 
authority,  and  which  was  fixed,  in  his  case,  as  March  1,  1865,  prior  to 
the  time  when  he  alleged  he  contracted  the  rheumatism  for  which  he 
was  then  pensioned,  and  his  rating  was  thereby  fixed  at  $7.50  per 
month  (one-half  of  total  for  a  second  lieutenant)  from  the  date  of  his 
discharge  from  said  last  term  of  service,  July  12,  1865. 

Prior  to  the  last  above-mentioned  action  the  appellant  had  appealed 
to  this  Department  in  May,  1882,  from  the  original  action  rating  him 
as  of  the  rank  of  sergeant,  and  also  from  the  rejection  of  an  applica- 
tion for  an  increase  in  his  rating,  and  the  case  was  considered  by  the 
Depailment  under  said  appeal,  and  the  actions  appealed  from  were 
affirmed  l>y  a  decision  rendered  February  7,  1883.  Subsequently,  he 
filed  a  motion  asking  reconsideration  of  said  departmental  decision  so 
far  as  the  same  related  to  the  adequacy  of  his  rating,  the  other  ques- 
tion relative  to  his  rank  having  been  eliminated,  for  the  time  being, 
by  the  reissue  of  July  28,  1886.  Under  this  motion  for  reconsidera- 
tion the  papers  in  the  case  were  returned  by  the  Department  to  the 
Pension  Bureau  on  January  19,  1892,  for  the  careful  consideration  of 
the  medical  referee,  with  the  statement  that  they  contained  evidence 
'*that  a  mistake  was  probably  made  by  the  medical  branch  of  your 
Bureau  determining  the  real  nature  of  claimant's  disabilities  when  the 
medical  opinion  was  rendered  on  which  the  former  departmental  deci- 
sion was  mainly  based,"  and  the  Commissioner  of  Pensions  was  directed 
to  submit  the  papers  to  the  medical  referee  "  for  his  opinion  as  to  the 
exact  nature  of  claimant's  disabilities,  and  whether  a  mistake  was  made 
in  relation  thereto  and  an  error  committed  m  fixing  claimant's  rate  of 
pension,  and  the  refusal  to  allow  an  increase  or  rerating."  Upon  the 
retain  of  the  papers  with  the  opinion  ot  the  medical  reiete^,  «^  «A.ot^- 
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said,  the  Department,  on  June  30, 1892,  rendered  a  decision  sustaining 
said  motion  for  reconsideration,  and  setting  aside  the  former  actions  in 
the  case,  and  holding,  in  accordance  with  the  opinion  of  the  medical 
referee,  that  the  diagnosis  of  the  appellant's  disability  had  been  erro- 
neous throughout;  that  he  should  never  have  been  pensioned  for  rheu- 
matism, but  should  have  been  pensioned  from  discharge  for  the  results 
of  typhoid  fev^er;  and  it  was  directed  that  the  case  should  be  reopened 
and  readjudicated  in  accordance  with  this  conclusion. 

The  second  reissue  of  the  appellant's  certificate  of  July  23,  1892, 
was  accordingly  made  in  pursuance  of  this  departmental  decision  of 
June  30,  1802;  the  designation  of  the  disability  for  which  he  was  pen- 
sioned was  changed  to  ^'  disease  of  right  shoulder  and  muscular  atrophy, 
results  of  typhoid  fever,"  but  his  mting  was  continued  as  of  the  rank 
of  second  lieutenant  at  ^7.50  per  month  from  July  12,1865,  date  of 
discharge  from  last  term  of  enlistment,  and  total  of  that  rank,  or  $15 
per  month,  from  September  21,  1880. 

The  action  relative  to  the  appellant's  niting  at  this  time  was  mani- 
festlv  and  clearlv  erroneous,  and  not  in  accordance  with  the  directions 
of  said  departmental  decision.  It  was  held  in  the  decision  of  June  30, 
1892,  and  was  also  clearly  shown  by  the  official  records  of  the  soldiers 
service  and  the  other  evidence  in  the  case,  that  he  had  contracted 
typhoid  fever  while  he  was  serving  as  a  private  in  Company  I,  Sixth 
Indiana  Volunteer  Infantry,  and  hence  it  necessarily  follows  that  when 
it  was  determined  that  the  disability  for  which  he  was  pensioned  was 
the  result  of  typhoid  fever,  and  not  of  rheumatism  contracted  while 
serving  as  a  second  lieutenant  in  a  subsequent  service,  his  rate  of  pen- 
sion should  have  been  that  of  a  i)rivate,  and  his  pension  should  have 
been  made  to  commence  from  the  date  of  his  discharge  from  the  serv- 
ice in  which  said  disability  was  contmcted,  September  20,  1862,  and 
not  from  the  date  of  his  discharge  from  his  last  service.  In  other 
words,  the  reissue  of  Juh'  23, 1892,  did  not  comply  with  the  instructions 
of  the  departmental  decision  of  June  30,  1892,  in  pursuance  of  which 
it  purported  to  have  been  made,  and  only  partially  corrected  the  error 
pointed  out  in  said  decision. 

The  last  reissue  of  the  appellant's  certificate  of  July  30,  1900,  from 
which  the  present  appeal  is  tiiken,  was  made  for  the  purpose  of  cor- 
recting the  errors  committed  in  the  reissue  of  July  23,  1892,  and  to 
carry  out  and  conform  to  the  instructions  contained  in  the  departmental 
decision  of  June  30,  1892,  by  rating  the  appellant  from  the  date  of  his 
discharge  from  his  first  term  of  service  as  of  the  mnk  of  private,  which 
he  held  at  the  date  his  disabilitv  was  contracted. 

The  first  assignment  of  error  by  the  appellant  has  been  practically 
answered  by  the  foregoing  historical  statement  of  the  facts  of  his 
case.  When  it  was  determined  that  he  had  been  improperly  pensioned 
for  rheumatism  and  should  have  been  pensioned  for  the  results  of 
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typhoid  fever  incurred  while  serving  as  a  private,  the  express  terms 
of  the  law  required  that  he  should  have  been  pensioned  as  of  that 
i-ank.  The  departmental  decision  of  June  30,  1892,  held  this  by  nec- 
essary and  unavoidable  implication,  and  the  action  above  mentioned 
of  continuing  his  rate  of  pension  for  the  results  of  typhoid  fever  as 
of  the  rank  of  second  lieutenant  was  not  only  not  a  compliance  with 
said  decision,  but  was  directl}^  at  variance  therewith. 

The  second  assignment  of  errpr  by  the  appellant  is  likewise  wholly 
untenable.  He  is  pensioned  for  a  disabilit}^  which  it  is  admitted  and 
has  been  determined  was  contracted  during  his  sei'vice  while  serving 
as  a  private,  and  therefore  to  pension  him  for  said  disability  as  of  the 
rank  of  second  lieutenant,  which  he  held  during  a  term  of  service  long 
subsequent  thereto,  was  directly  contrary  to  the  express  terms  of 
the  law. 

The  third  assignment  of  error  has  been  substantially  answered  in 
the  foregoing.  Without,  at  this  point,  entering  upon  the  question  of 
the  adexjuacy  of  the  rating  allowed  the  appellant  by  the  last  reissue 
of  his  certificate,  it  was  certainly  not  error  to  rate  him  as  of  the  rank  of 
private,  instead  of  the  ratings  as  of  the  rank  of  second  lieutenant, 
which  he  had  been  previously  receiving,  since  this  was  exactly  the 
error  which  had  been  committed  upon  the  reissue  of  July  23,  1892, 
and  which  was  sought  to  be  corrected  by  the  reissue  of  July  30,  1900. 
^  The  fourth  assignment  of  error  is  also  utterly  groundless  and  with- 
out any  merit  whatever.  The  pension  laws  plainly  and  expressly  for- 
bid the  payment  of  pension  to  any  person  while  in  the  service  and  prior 
to  his  discharge  therefrom.  The  action  of  the  Pension  Bureau,  there- 
fore, in  deducting  the  period  of  subsequent  service  of  this  appellant, 
from  May  3,  1864,  to  September  21,  1864,  while  he  was  serving  as  a 
private  in  Company  B,  One  hundred  and  thirty -seventh  Indiana  Vol- 
unteer Infantry,  and  from  October  12, 1864,  to  July  11, 1865,  when  he 
was  serving  as  a  sergeant  and  a  second  lieutenant  in  Company  1,  One 
hundred  and  fortieth  Indiana  Volunteer  Infantry,  was  stricth^  in 
accordance  with  the  plain  letter  of  the  law,  and  was  not  error. 

The  fifth  assignment  of  error  raises  the  question  of  the  right  of  the 
Bureau  to  withhold  the  payments  of  the  appellant's  pension  until  the 
Government  is  reimbursed  for  the  excess  of  pension  erroneously  paid 
him  as  of  the  rank  of  a  second  lieutenant.  Under  what  circumstances 
the  acc^ruing  payments  of  pension  may  be  withheld  from  a  pensioner 
in  order  to  reimburse  the  Government  for  pension  money  erroneously 
jMiid  to  him  is  well  settled  by  the  decisions  of  the  Department.  Where 
the  erroneous  payments  have  resulted  from  fraud,  concealment,  or 
misrepresentation  on  the  part  of  the  pensioner,  or  have  been  caused 
by  a  clear  and  unquestionable  mistake  of  fact  on  the  part  of  the  officers 
of  the  Government,  it  is  well  settled  that  accruing  peivsvoiv  txv^u^  \>^ 
withheld  to  reimburse  the  Governmeut  for  such  erroueoua  p«u^\Xi^xAa\ 
r,  D,—voL.  13 — 02 2 
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but  where  the  payments  of  pension  have  resulted  from  an  error  of 
judgment  on  the  facts  of  the  case  by  the  officials  whose  duty  it  was  to 
pass  thereon,  no  reimbursement  can  be  had.  In  the  present  case  there 
is  no  suspicion  of  fraud  or  misrepresentation  on  the  .part  of  this  appel- 
lant. In  the  adjudication  of  his  claim  the  Pension  Bureau  had  all  the 
facts  fairly  before  it,  and  there  was  no  attempt  on  the  part  of  the 
appellant  to  conceal  or  misrepresent  any  material  fact  or  circumstance 
arising  in  his  case.  This  element  may,  therefore,  be  eliminated  from 
the  consideration  of  the  case.  It  remains  then  to  consider  simply  the 
nature  of  the  error  by  which  the  appellant  was  improperly  paid  pen- 
sion as  of  the  rank  of  a  second  lieutenant  when  he  should  have  been 
paid  and  rated  as  of  the  rank  of  a  private.  Wa«  this  a  mistake  of 
fact  or  was  it  an  error  of  judgment?  If  it  was  a  mistake  of  fact,  the 
action  of  the  Pension  Bureau  in  withholding  the  payments  of  pension 
from  the  appellant  until  reimbursement  was  made  of  the  excess  of 
pension  paid  him  over  and  above  what  he  was  justly  entitled  to  receive 
under  the  law  was  proper  and  fully  justified  by  the  law  and  the 
decisions  of  this  Department.  If  it  was  an  error  of  judgment,  such 
withholding  of  his  pension  was  without  authority  of  law,  and  was 
erroneous.  A  correct  answer  to  this  question  can  be  best  arrived  at 
by  considering  the  nature  of  the  error  which  was  sought  to  be  corrected 
by  the  reissue  of  the  appellant's  certificate  of  July  23, 1892,  and  which 
was  pointed  out  by  the  decision  of  the  Department  of  June  30,  1892. 
This  error  did  not  consist  of  a  mistake  as  to  the  rank  held  in  the* 
service  by  the  appellant  when  he  contracted  the  disability  for  which 
pensioned.  He  was  not  erroneously  pensioned  by  mistaking  him  for 
a  second  lieutenant  when  he  was  a  private,  or  vice  versa;  but  the 
error  resulted,  wholly  and  absolutely,  from  a  mistake  as  to  the  nature, 
character,  and  origin  of  the  disability  for  which  pension  was  allowed. 
If  he  had  been  properly  pensioned  for  rheumatism,  then  his  rating  as 
of  the  rank  of  second  lieutenant  would  have  been  correct,  since  the 
evidence  showed  that  whatever  disabilitv  in  the  nature  of  rheumatism 
he  contracted  during  his  military  service  was  during  his  last  term 
of  enlistment  and  while  he  held  that  rank.  If,  however,  as  was 
determined  to  be  the  case,  he  should  have  been  pensioned  for  the 
results  of  typhoid  fever,  his  rating  as  a  second  lieutenant  was  wrong, 
since  he  contracted  the  typhoid  fever  during  his  first  term  of  enlist- 
ment and  while  serving  as  a  private.  It  is  thus  manifest  that  the 
quesion  as  to  rank  in  the  service,  and  the  erroneous  payments  made 
to  him  on  that  account,  were  merely  incident  to  the  mistake  made  as 
to  the  nature  and  character  of  the  disa])ility  for  which  pension  was 
allowed.  The  errror  as  to  the  diagnosis  and  origin  of  the  appellant's 
disabilifj'  was  undoubtedly  an  error  of  judgment  and  not  a  mis- 
take of  fact.  It  was  a  conclusion  deduced  from  the  evidence  in  the 
case.     The  Pension  Bureau  determined  from  the  evidence  that  the 
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appellant  had  contracted  rheumatism  during  his  last  term  of  enlist- 
ment while  serving  as  a  second  lieutenant,  and  pensioned  and  rated 
him  accordingly.  The  Department,  on  appeal,  concluded  from  the 
same  evidence  that  this  was  a  wrong  deduction,  and  that  the  pension- 
able disability  of  the  appellant  was  a  result  of  typhoid  fever  contracted 
while  serving  as  a  private  during  his  first  term  of  enlistment,  and 
directed  his  certificate  to  be  reissued  and  that  he  be  rated  in  accord- 
ance with  this  conclusion.  The  reissue  of  July  23,  1892,  was  an 
attempt  to  carry  out  the  instructions  of  the  Department,  but  it  failed 
to  do  so,  except  in  the  matter  of  changing  the  designation  of  the 
appellant^s  disability,  and  left  his  rating  and  the  date  of  commence- 
ment of  his  pension  stand  as  before.  If  the  instructions  of  the  depart- 
mental decision  of  June  30,  1892,  had  been  fully  complied  with  and 
obeyed  by  the  action  of  the  Pension  Bureau  of  July  23,  1892,  it  is 
clear  that  no  withholding  of  payment  of  pension  would  have  l>een 
justified  to  reimburse  for  pension  previously  paid  him  as  a  second 
lieutenant,  since  the  error  sought  to  be  corrected  was  not  an  error  as 
to  his  rank  in  the  service,  but  as  to  the  nature  of  his  disability.  The 
reissue  from  which  this  appeal  was  taken,  of  July  30, 1900,  was  simply 
for  the  purpose  of  correcting  the  errors  or  imperfections  of  the  action 
taken  on  July  23,  1892.  It  was  in  the  nature  of  a  judgment  nunc  pro 
tunc.  It  undertook  merely  to  carry  out  and  make  eflfective  the  instruc- 
tions of  the  departmental  decision  of  June  30,  1892,  which  had  not 
been  complied  with  by  the  reissue  of  July  23,  1892,  and  to  cure  the 
defects  and  errors  committed  by  said  last  named  action.  This  was  its 
sole  object,  purpose,  effect,  and  justification.  If  then,  reimbursement 
would  not  have  been  permissible  or  justifiable  under  the  law  upon  the 
reissue  of  July  23,  1892,  it  certainly  could  not  be  contended  that  it 
was  justifiable  upon  the  reissue  of  July  30,  1900.  It  was  the  same 
error  that  was  sought  to  be  corrected  in  both  instances;  the  first  action 
having  failed  to  completely  correct  said  eiTor,  the  second  action  was 
necessary  to  cure  the  remaining  defect.  The  error  from  which  the 
improper  payments  of  pension  to  this  appellant  resulted  being  thus 
clearly  demonstrated  to  have  been  an  error  of  judgment  as  to  the 
proper  diagnosis  and  origin  of  the  disability  for  which  he  was  pen- 
sioned, and  not  a  mistake  of  fact  as  to  his  rank  in  the  service,  the 
Department  is  of  the  opinion  that  the  withholding  of  payments  of 
pension  for  the  purposes  above  stated  by  the  action  of  July  30,  1900, 
was  erroneous,  and  not  justified  by  the  facts  in  this  case,  the  law  or 
the  decisions  of  this  Department,  and  so  much  of  said  action  is  hereby 
reversed  and  set  aside. 

The  sixth  assignment  of  error  contends  that  the  appellant  should 
have  been  allowed  a  "first  grade"  rating  of  $72  per  month  for  a 
period  of  six  months,  during  which  he  alleges  that  ho  was  totaXVy  ^W 
abled  and  required  the  regular  and  constant  attention  ot  two  Tv\xT^^?k 
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and  a  phynician.  The  evidence  in  the  case  shows  that  the  period 
referred  to  by  the  appellant  was  in  the  yeHr  1875,  at  which  time  he 
was  afflicted  with  very  severe  and  malignant  abscesi^es  upon  his  right 
shoulder  and  side,  which  caused  extensive  suppuration,  confined  him 
to  his  bed  for  a  period  of  several  months  and  rendered  him  so  ill  that 
his  life  was  despaired  of.  This  condition  has  been  accepted  as  the 
result  of  typhoid  fever,  and  caused  the  disability  of  right  shoulder 
and  arm  for  which  the  appellant  is  pensioned.  It  was,  however,  but 
a  temporary  exacerbation  of  the  disability  for  which  the  appellant  is 
pensioned,  and  from  which  he  recovered.  Although  this  acute  attack 
resulted  in  a  marked  increase  of  his  pensionable  disability,  it  is  not 
even  contended  that  after  his  recovery  therefrom  there  was  a  continua- 
tion of  helplessness,  or  even  such  a  condition  of  inability  for  self-help 
as  necessitated  either  the  regular  and  constant,  or  the  frequent  and 
periodical  personal  aid  and  attendance  of  another  person  at  any  time. 
In  the  first  place,  during  the  period  of  helplessness  referred  to  by  the 
appellant  no  such  rating  as  $72  per  month  had  been  provided  by,  or 
was  known  to  the  law.  The  fii*st  grade  rating  at  that  time  was  $50 
per  month,  provided  by  the  act  of  June  18,  1874,  only  for  a  condition 
of  permanent  total  helplessness,  requiring  the  regular  personal  aid 
and  attimdance  of  another  person.  The  act  of  March  4,  1890,  which 
provides  for  the  rating  of  $72  per  month,  also  requires  a  condition  of 
total  and  permanent  helplessness,  requiring  the  regular  personal  aid 
and  attendance  of  another  person,  to  be  established  to  entitle  a  pen- 
sioner thereto.  There  is  no  provision  of  law,  and  has  never  been, 
providing  a  first  grade  rating,  or  any  other  rating  for  temporary  disa- 
bility or  helplessness,  or  necessity  for  aid  and  attention  of  another 
person  merely  during  an  acute  attack  of  disease.  It  was  therefore  not 
error  to  hold  that  the  appellant  was  not  entitled  to  a  first  grade  rating 
during  the  period  of  six  months  in  1875,  when  he  was  confined  to  his 
l^ed  by  his  disability  and  required  the  personal  aid  and  attendance  of 
other  persons. 

The  question  of  the  adequacy  of  the  ratings  allowed  the  appellant 
upon  the  reissue  of  July  30,  1900,  remains  yet  to  be  considered. 
From  the  evidence  in  the  case,  especially  the  appellant's  own  state- 
ments, it  is  apparent  that  his  disability  from  the  accepted  disabling 
causes  was  not  very  severe  or  marked  in  character  up  to  the  year 
1875,  the  time  of  the  acute  attack  of  disease  of  right  shoulder  and 
back,  to  which  reference  has  been  made  in  the  foregoing,  and  there 
can  be  but  little  question  that  the  rating  of  one-half  total,  or  $4  per 
month,  was  fully  commensurate  with  the  degree  of  disability  shown 
to  exist  from  discharge  to  said  date. 

Dr.  A.  B.  Light  testified  in  1879  that  he  had  treated  the  appellant 
on  February  10,  1875,  for  rheumatism  in  the  back,  which  confined 
him  to  his  bed  for  about  ten  days;  that  he  had  treated  him  again  on 
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the  25th  of  said  month  for  the  same  trouble;  that  the  rhemnatism  was 
of  the  acute,  inflammatory  type,  and  abscesses  formed  on  the  right 
side,  which  were  opened  and  continued  to  discharge  for  three  months, 
during  which  period  the  appellant  could  scarcely  be  turned  in  bed. 
In  may,  1882,  this  same  witness  testiiied  that  the  appellant  became 
convalescent  in  the  latter  part  of  August,  1875,  and  that  his  right 
shoulder  was  then  stiff  as  a  result  of  said  abscesses,  and  that  from 
that  time  to  May,  1878,  when  the  appellant  left  that  part  of  the 
country,  he  was  not  able  to  use  his  right  shoulder  and  ann  for  any 
purpose. 

Dr.  W.  N.  King  testified  in  March,  1882,  that  the  appellant  then 
had  partial  anchylosis  of  the  right  shoulder  joint  with  complete  atro- 
phy of  deltoid  and  partial  of  the  other  muscles  of  said  shoulder,  that 
the  tendons  of  latissimus  dorsi  and  pectoralis  major  were  stiffened  and 
shortened,  and  the  whole  right  arm  atrophied  and  practically  useless 
so  far  as  any  manual  labor  was  concerned. 

The  first  medical  examination  of  the  appellant  was  made  on  Sep- 
tember 21,  1880,  and  disclosed  anchylosis  of  right  shoulder  joint  with 
conti*action  and  wasting  of  the  muscles  of  the  right^ shoulder,  leaving 
the  arm  in  such  a  condition  that  the  examining  surgeon  stated  ^'that 
he  is  totally  incapacitated  for  manual  labor." 

In  November,  1881,  the  board  of  examining  surgeons  at  Topeka, 
Eans.,  found  partial  anchylosis  of  right  shoulder  joint  with  some  mus- 
cular atrophy  of  right  arm.  The  examining  surgeons  certified  that 
he  could  not  raise  his  hand  to  his  head,  that  there  was  no  lateml 
motion  in  right  arm,  that  the  arm  soon  became  exhausted  from  weak- 
n^s,  and  that  the  right  hand  was  tender  and  cold. 

In  November,  1882,  a  similar  condition  of  shoulder  and  arm  was 
found  and  described  on  medical  examination,  and  in  addition  thereto 
a  CoUes's  fracture  of  right  radius.  Medical  examinations  in  1885  and 
1891  disclosed  practically  the  same  condition  of  right  shoulder  and 
arm  as  above  described. 

It  is  contended  by  the  appellant  that  the  fracture  of  the  right  radius, 
above  mentioned,  and  also  various  other  injuries,  which  he  has  incurred 
at  different  times  from  falls  and  accidents,  should  be  considered  as 
results  of  his  accepted  disability,  and  included  in  his  rating,  for  the 
reason  that  it  is  claimed  by  him  that  such  accidents  and  falls  were 
occasioned  by  his  inability  to  properly  balance  himself  by  reason  of 
his  disability  of  right  shoulder  and  arm,  or  to  successfully  protect  and 
save  himself  when  falling.  It  is  shown,  however,  by  the  sworn  state- 
ments of  the  appellant  himself,  that  all  of  these  injuries  had  resulted 
from  ordinary  incidents  and  accidents,  such  as  were  liable  to  happen 
to  any  person,  and  were  in  no  way  connected  with  or  attributable  to 
his  disability  of  right  arm  and  shoulder;  the  fracture  ot  T\g\v\,  iraA\>\% 
being  shown  to  have  been  occasioned  by  the  appeWan\?8  l«A\vxv^  o\^\  ^ 
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pile  of  stove  wood  upon  coming  suddenly  out  into  the  dark  from  a 
brightly  lighted  room,  and  that  the  other  injuries  complained  of  had 
resulted  from  falls  while  he  was  engaged  in  riding  a  bicycle.  The 
connection  of  these  accidents  with  the  appellant's  pensioned  disability, 
if  any,  is  entirely  too  remote  and  hypothetical  to  be  seriously  con- 
sidered. 

Prior  to  the  reissue  of  July  30,  1900,  a  special  examination  was 
made  for  the  purpose  of  ascertaining  the  present  degree  of  disability 
resulting  from  the  condition  of  the  appellant's  right  arm  and  shoulder, 
as  well  as  what  extent  of  disability  had  resulted  therefrom  since  1876. 
Although  the  testimony  thus  obtained  shows  that  the  right  shoulder 
and  arm  of  the  appellant  is  not,  and  has  never  been,  totally  disabled, 
and  that  his  right  arm  is  useful  in  the  performance  of  various  minor 
functions  requiring  the  exercise  of  no  strength  or  muscular  exertion, 
yet  it  also  very  clearly  establishes  the  fact  that  his  right  arm  has  been, 
since  the  acute  attack  of  disease  in  1876,  practically  useless  for  pur- 
poses of  ordinary  manual  labor. 

From  the  evidence  in  the  case  the  Department  is  clearly  of  the 
opinion  that  the  rates  of  pension  that  were  allowed  the  appellant  from 
1876,  by  the  reissue  of  July  30,  1900,  have  not  been  sufficient  or  ade- 
quate for  his  disability  of  right  shoulder  and  arm  resulting  from  the 
accepted  disabling  cause,  and  although  the  Department  is  not  prepared 
to  say  that  he  would  be  entitled  to  a  "third-grade"  rating  since  that 
date,  it  does  hold  that  he  is  clearly  entitled  to  a  very  much  higher 
rating  than  has  been  allowed  him  since  the  acute  attack  of  disease  in 
1876,  and  that  his  pension  should  be  rerated  accordingly. 

You  are  therefore  hereby  directed  to  cause  this  case  to  be  reopened 
and  readjudicated  in  accordance  with  the  views  and  conclusions  herein 
set  forth. 

Action  reversed. 


payment  of  pension  under  act  march  3,  1899. 
Ellen  Lake  v.  Daniel  Lake. 

When  a  pensioner  refuses  to  execute  his  pension  voucher  for  the  purpose  of  depriv- 
ing his  wife  (who  has  been  awarded  one-half  of  his  pension  under  the  act  of 
March  3,  1899)  of  her  part  of  his  pension,  payment  may  be  made  to  her  upon 
her  supplemental  voucher  upon  satisfactory  proof  to  the  Commissioner  of  Pen- 
sions of  the  existence  of  the  pensioner  during  the  period  for  which  she  claims 
payment. 

Assistant  Secretary  F.  X.  Cam/pbM  to  tJie  Commissianer  of  Petis^ionSj 

Novemh-r  6,  1902. 

Complaint  having  been  made  to  this  Department  on  behalf  of  Mrs. 
Ellen  Lake,  deseilcd  wife  of  Daniel  Lake,  jr.,  late  private,  Company 
C,  Sixtj-fifth  New  York  Infantry,  and  a  pensioner  under  certificate ' 
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No.  75968,  that  she  was  being  deprived  of  one-half  of  his  pension  by 
reason  of  his  failure  to  present  duly  executed  voucher  for  payment,  a 
report  from  the  Bureau  was  called  for  July  10,  1902. 

The  Bureau  report  of  July  12,  1902,  was  duly  forwarded  to  this 
Department,  together  with  the  papers  in  the  case,  from  which  it 
appears  that  by  Bureau  action  of  January  20,  1902,  claimant  was 
adjudged  entitled  to  one-half  her  said  husband's  pension  on  the  ground 
that  '^pensioner  deserted  claimant,  his  lawful  wife,  who  is  a  person  of 
good  moral  character  and  in  necessitous  circumstances."  No  appeal 
has  been  taken  from  this  action. 

It  further  appears  that  pensioner  has  failed  to  file  his  duly  executed 
voucher  for  over  thirty  days,  for  the  payment  of  his  pension  for  the 
quarter  ending  May  4,  1902;  that  claimant  has  filed  her  voucher  for 
her  one-half  of  his  said  pension  for  said  quarter  and  that  payment  has 
been  denied  her  by  the  United  Stated  pension  agent  at  Knoxville, 
Tenn.,  because  of  the  nonreceipt  of  the  properly  executed  voucher  of 
the  pensioner. 

It  further  appears  that  said  pension  agent  was  justified  in  his  action 
by  reason  of  the  general  order  of  March  18,  1902,  wherein  United 
States  pension  agents  were  instructed  that  "payment  should  be  made 
on  a  supplemental  voucher  executed  by  the  wife  only  after  a  properly 
executed  voucher  shall  have  been  received  from  the  pensioner." 

As  was  held  by  this  Department  in  the  Adams  case  (12  P.  D.,  370), 
the  right  of  a  claimant,  when  duly  established,  under  the  act  of  March 
3,  1899,  becomes  as  valid  and  is  to  be  as  carefully  guarded  and  enforced 
as  is  the  original  right  of  the  pensioner.  As  was  also  held  in  the 
Cooper  case  (12  P.  D.,  163)  and  in  the  Adams  case,  supra,  the  deserted 
wife  is  entitled  to  one-half  the  pension  owing  or  accruing  to  the  pen- 
sioner during  the  period  of  statutory  desertion  at  the  time  of  filing, 
her  application  therefor  and  subsequent  thereto,  during  the  continu- 
ance of  desertion. 

While  a  claimant's  right,  when  duly  adjudicated,  to  one-half  her 
husband's  pension  does  not  depend  upon  his  executing  his  voucher,  j^et 
the  fact  that  he  has  executed  his  voucher  avoids  the  necessity  of  the 
wife  making  proof  of  his  existence  in  order  to  entitle  her  to  receive 
one- half  of  his  pension. 

Since  the  publication  of  said  general  order  of  March  18,  1902,  the 
attention  of  the  Department  has  Ix^en  called  to  several  instances  where 
the  pensioner  has  sought  to  defeat  payment  of  one-half  of  their  pen- 
sion to  his  wife  by  declining  to  execute  his  voucher  for  his  quarterly 
payment. 

In  view  of  these  facts,  said  general  ordei*  is  hereby  amended  by  strik- 
ing out  the  word  ''only  "  in  that  portion  of  said  general  order  hereto- 
fore quoted,  and  said  general  order  will  hereafter  be  so  coTv^\;tv\^vi  ^ekSk 
to  permit  a  claimant  under  said  act  of  March  S,  189^,  \jo  \xv8tVLft  ^saXlvd*- 
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factory  proof  to  the  Commissioner  of  Pensions  of  the  existence  of  the 
pensioner  during  the  period  for  which  she  claims  payment  of  one-half 
his  pension.  This  proof,  when  rendered  necessary  by  reason  of  failure 
or  refusal  of  the  pensioner  to  execute  his  voucher,  should  be  made  in 
each  case  and  on  the  expiration  of  each  quarter  for  which  payment  is 
claimed,  and  thereupon  the  Bureau,  after  ascertaining  from  its  records 
that  the  pension  certificate  remains  in  force  and  that  the  pensioner's 
name  has  not  been  dropped  from  the  roll  or  his  pension  suspended, 
should  instruct  the  United  States  pension  agent  to  make  payment  to 
claimant  on  her  duly  executed  voucher  of  the  one-half  of  the  pension 
to  which  she  may  be  legally  entitled  under  said  act  of  March  3,  1899. 


desebtion,  act  march  3,  1800— cohabitatiox-separation. 

Anna  C.  Fritts  v.  Curtis  M.  Fritts. 

Voluntary  cohabitation  of  husband  and  wife  after  entering  into  an  agreement  for 
immediate  separation  operates  as  a  mutual  rescission  of  the  agreement.  (Bishop 
on  Marriage,  Divorce,  and  Separation,  vol.  1,  par.  1302,  and  note  3.  Stewart  on 
Marriage  and  Divorce,  par.  191,  and  note  3.  Bouvier*s  Ijslw  Dictionarj',  vol.  2, 
p.  580.  Kehr  t?.  Smith,  20  Wall.,  31;  note  to  case  of  Stephenson  r.  Osborne,  90 
Am.  Dec.,  369.) 

Assistant  Secretary  F.  L.  Campbell  to  the  Consimissianer  of  Pensions^ 

November  7,  1902. 

Curtis  M.  Fritts,  late  private,  Company  A,  First  New  York  Veteran 
Cavalry,  and  a  pensioner  at  $10  per  month  under  certificate  No.  957035, 
appealed  October  25,  1902,  from  the  Bureau  action  of  October  .15, 
1902,  allowing  the  claim  of  his  wife,  Anna  C,  filed  May  2,  1902,  for 
one-half  his  pension,  on  the  ground  that  he  deserted  her  and  that  pen- 
sioner lived  with  claimant  subsequent  to  March  25,  1890,  the  date  on 
which  they  executed  articles  of  separation.  Pensioner  contends  in  his 
appeal  that  he  never  lived  with  claimant  since  they  entered  into  a 
mutual  written  agreement  for  separation  in  1890,  that  claimant  and 
several  of  her  witnesses  have  testified  falsely,  and  that  she  is  untruth- 
ful and  of  doubtful  if  not  immoral  character.  , 

Claimant  in  her  answer  to  said  appeal  contends  that  she  has  success- 
fully defended  her  character  against  the  attacks  of  her  said  husband; 
that  after  entering  into  an  agreement  for  separation  he  failed  to  keep 
his  part  of  the  agreement  and  his  conduct  toward  her  and  their  child 
continued  to  grow  worse. 

This  case  was  specially  examined  and  both  parties  afforded  an  oppor- 
tunity to  appear  before  the  examiner  and  cross-examine  each  other 
and  their  witnesses. 

The  evidence  fails  to  show  that  claimant  is  an  immoral  woman,  and 
it  is  not  even  contended  that  she  is  not  in  necessitous  circumstances. 
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The  only  question  to  be  determined  is  whether  claimant  has  estab- 
lished the  fact  that  her  husband  had  deserted  her  for  six  months  prior 
to  the  date  of  filing  her  application. 

The  evidence  shows  that  the  parties  were  married  in  1869;  that  on 
March  25,  1890,  they  entered  into  a  mutual  agreement  in  writing  to 
live  separate  and  apart  from  each  other.  No  specific  consideration  is 
mentioned  in  said  agreement,  but  claimant  testified  that  pensioner 
agreed  to  pay  her  $50,  which  sum  he  never  paid,  and  that  after  said 
agreement  they  continued  to  live  and  cohabit  as  husband  and  wife 
until  1894,  when  he  deserted  her  and  went  to  live  with  another  woman. 

The  evidence  further  shows  that  pensioner  and  claimant  were  vol- 
untarily living  together  as  husband  and  wife  in  1893,  and  that  he 
subsequently  deserted  her  about  1894  and  has  ever  since  failed  to  con- 
tribute to  her  support.  By  the  testimony  of  reputable  witnesses  pen- 
sioner is  shown  to  be  the  party  in  fault.  Voluntary  cohabitation  of 
husband  and  wife,  after  entering  into  an  agreement  for  immediate 
separation,  operates  as  a  mutual  rescission  of  the  agreement  for 
separation. 

As  stated  by  Bishop  on  Marriage,  Divorce,  and  Separation,  vol.  1, 
paragraph  1302,  "a  coming  together  of  the  parties  puts  an  end  to  the 
articles  and  the  wife's  subsequent  abandonment  of  the  husband  does 
not  revive  them."     See  authorities  cited  under  note  3. 

As  stated  by  Stewart  on  Marriage  and  Divorce,  paragraph  191,  ''a 
deed  of  sepaiution  is  a  deed  made  in  consideration  of  separation,  and 
the  consideration  fails  and  the  deed  is  avoided  if  no  separation  takes 
place  and  the  parties  are  reconciled  and  cohabitation  resumed."  See 
also  Kehr  v.  Smith  (20  Wall.,  31),  and  notes  to  the  case  of  Stephenson 
V.  Osborne  (90  Am.  Dec,  369). 

After  full  consideration  of  all  the  evidence  in  the  case  under  consid- 
eration, no  valid  or  satisfactory  reason  appears  for  reversing  or  in  any 
manner  modifying  the  action  appealed  from,  and  said  action  is  accord- 
ingly affirmed. 

FEE— DISB^VBRED  ATTORXEY-ESTOPPL.E. 

Edwabd  S.  Murray  (claimant). 
H.  D.  Phillips  (attorney). 

When  a  claimant,  pending  the  disbarment  of  his  attorney  of  record,  employs  another 
attorney  wht)  prosecutes  the  claim  to  final  adjudication,  no  fee  will  be  certified 
to  the  disbarred  attorney  upon  his  restoration  to  practice,  but  his  disbarment 
will  operate  as  an  estopple  to  bar  any  claim  for  fee. 

Assistant  Secretary  F*  Z.  Camjf}f}ell  to  tlie  Cojiiniissioner  of  Ptm^nhms^ 

Noveridh-r  17,  1902. 

H.  D.  Phillips,  of  Washington,  D.  C,  April  18,  Vh^%  ^xi^\^\  ^w 
appeal  from  the  action  of  the  Bureau  denying  him  .a  iee  ow  IVl^  vssvi^  ^\ 
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June  20, 1901,  in  the  claim  for  pension  under  the  act  of  June  27, 1890, 
of  Edward  S.  Murray,  who  served  in  Company  B,  Twenty-third 
Illinois  Volunteer  Infantry. 

The  soldier  was  in  receipt  of  pension  under  the  act  of  June  27, 1890, 
at  the  i*ate  of  $8  per  month,  when,  in  his  behalf,  on  January  11, 1900, 
the  appellant  filed  a  claim  for  increase.  He  was  disbarred  from  prac- 
tice before  the  Bureau  on  February  5,  1900,  and  was  restored  April 
26,  1900.  In  the  interim,  on  March  6,  1900,  Joshua  R.  H.  Potts  filed 
a  power  of  attorney  from  the  claimant,  and  on  March  19, 1900,  he  filed 
medical  evidence.  A  medical  examination  was  held  June  18,  1900, 
from  which  date  certificate  issued  June  20,  1901,  to  allow  the  rate  of 
$12  per  month.  On  said  Issue  Mr.  Phillips  has  been  denied  a  fee, 
hence  this  appeal. 

Rule  8  of  the  Rules  of  Practice  before  the  Commissioner  of  Pensions 
provides  as  follows: 

When  a  claimant,  pending  the  disbarment  of  hie  attorney  of  record,  employs 
another  attorney  who  prosecutes  the  claim  to  final  adjudication,  no  fee  will  be  cer- 
tified the  disbarred  attorney  upon  his  restoration  to  practice,  but  his  disbarment 
will  operate  as  an  estoppel  to  bar  any  claim  for  fee. 

The  facts  in  the  case  bring  the  question  at  issue  squarely  within  the 
foregoing  rule.  The  claim  was  completed  by  another  attorney, 
appointed  by  the  soldier  while  the  appellant  was  disbarred  from 
practice. 

The  appellant  urges  that  he  was  disbarred  without  due  cause,  and 
that  when  he  was  restored  to  the  practice  it  was  directed  by  the  Sec- 
retary of  the  Interior  that  his  disbarment  should  be  held  for  naught. 
Therefore,  he  argues,  that  in  claims  for  pension  in  which  he  was  the 
attorney  at  the  time  of  his  disbarment  the  fact  that  he  was  disbarred 
from  practice  would  not  operate  to  deprive  him  of  his  rights,  and  has 
no  more  effect  than  if  he  had  never  been  disbarred. 

Under  no  circumstances  can  it  be  presumed  that  any  order  of  this 
Department  was  or  is  based  upon  facts  other  than  those  sustained  by 
competent  evidence  and  in  view  thereof  and  the  law  applicable 
thereto.  If  any  mistake  is  made  either  as  to  fact  or  law  it  will  be 
considered  as  misjudgment  as  to  the  law  and  facts.  It  is  manifest 
that  this  Department  could  properly  disbar  the  appellant  upon  the 
facts  found  when  the  order  to  the  effect  was  made,  and  also  vest  in 
him  his  foimer  rights  which  remained  when  he  was  restored  to  prac- 
tice by  the  subsequent  order  of  the  Department.  But  it  is  also  evi- 
dent, when  third  parties  had  secured  attorneyship  rights  in  any  claim 
in  which  he  was  the  attorney  during  the  period  of  his  disbannent,  that 
the  rights  of  such  parties  can  not  be  ignored. 

The  appellant  further  urges  that  rule  8  is  limited  m  its  application 
to  cases  where  attorne^^s  have  been  disbarred  and  restored  to  practice 
as  an  act  of  grace;  that  because  in  this  case  he  was  restored  to  prac- 
t/ce,  as  a  matter  of  right^  said  rule  has  no  applicatiotv  to  \im\. 
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The  Department  in  restoring  the  appellant  to  practice  restored  his 
attorneyship  rights  in  all  claims  in  which  the  respective  claimants  had 
not  appointed  other  attorneys  to  complete  their  claims.  The  order 
for  the  disbarment  of  the  appellant  was  effective  while  it  stood,  and 
by  its  force  claimants  were  enabled  to  employ  other  attorneys  to 
prosecute  their  claims  Those  claimants  who  thus  acted  while  the 
appellant  was  disbarred  thereby  made  legal  contracts  with  such  other 
attorneys,  and  these  contracts  can  not  be  invalidated.  Rule  8  applies 
under  the  recited  conditions  to  an  attorney  whose  disbarment  has 
been  set  aside  on  the  ground  assigned  in  the  appellant's  case,  as  well 
as  to  those  attoraeys  who  have  been  restored  to  practice  as  an  act  of 
grace.     Action  affirmed. 


ATTOKNETS-POWER  OF  ATTORNEY. 

MiEi.  Hilton  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

A  power  of  attorney  in  a  claim  for  pension  becomes  operative  only  from  the  time 
complete  evidence  of  its  proper  execution  is  filed  in  the  Bureau  while  the  claim 
is  pending  to  which  it  is  intended  to  apply. 

AsJiistant  Secretary  F,  Z.  Campbell  to  the  Commwsion^ir  of  Pensions^ 

November  17^  1902. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  July  16,  1902, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee 
on  the  issue  of  February  4,  1902,  in  the  claim  for  pension  under  the 
act  of  January  5,  1893,  of  Miel  Hilton,  who  served  in  Company  K, 
Palmetto  South  Carolina  Volunteers,  war  with  Mexico. 

The  soldier  was  in  receipt  of  pension  under  the  act  of  January  29, 
1887,  at  $8  i)er  month,  which  mte  had  been  paid  to  him  from  date  of 
passage  of  said  act,  when,  on  February  16,  1893,  in  his  behalf, 
A.  M.  Kenaday,  of  Washington,  D.  C,  filed  a  declaration  for  increase 
of  pension  under  the  act  of  January  5,  1893.  Certificate  issued  April 
26,  1894,  to  allow  the  claimant  increase  of  pension  under  said  act  at 
$12  per  month  from  April  24,  1894,  the  date  on  which  application  for 
increase  of  pension  was  approved  for  admission  by  the  board  of 
review  of  the  Pension  Bureau,  in  accordance  with  order  No.  231  of 
the  Commissioner  of  Pensions.  On  said  issue  Mr.  Kenaday  was  paid 
a  fee  of  $2  for  his  services  in  securing  the  increase  of  pension  allowed. 

The  appellants,  on  October  16,  1901,  filed  in  behalf  of  the  above 
named  soldier  a  declaration  for  rerating,  to  commence  increase  at  an 
earlier  date  than  that  fixed  on  the  issue  of  April  26,  1894.     Said 
declaration  contained  a  Y>oyfev  of  attorney  in  favor  oi  i\i^  ap\)CtWsAv\j5»»^ 
and  the  same  was  executed  by  the  claimant  October  10,  lQO\,\>^lOTVb 
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David  A.  Williams,  as  a  notary  public  for  Lancaster  County,  State  of 
South  Carolina,  who  did  not  affix  a  seal  to  his  signature,  and  whose 
official  capacity  to  administer  oaths  for  general  purposes  had  not  been 
certified  under  seal  when  certificate  issued  in  the  claim  for  rerating 
Februarj^  4,  1902,  to  commence  increase  at  $12  per  month  from 
January  5,  1893,  and  allow  such  rate  over  the  period  from  said  date 
to  April  24,  1894,  the  date  from  which  the  rate  of  $12  was  allowed  to 
commence  on  the  issue  of  April  26,  1894.  -  Mr.  Williams  was  notified 
October  22,  1901,  that  no  certificate  under  seal  had  been  filed  in  the 
Bureau,  showing  his  ol&cial  capacity  to  administer  oaths  for  general 
purposes.  On  January  24, 1902,  the  appellants  were  notified  that  such 
officer's  capacity  to  thus  administer  oaths  had  not  been  certified  to  the 
Bureau  under  seal.  They  filed  the  necessary  certificate  May  12, 1902, 
subsequently  to  the  issue  of  certificate  to  allow  pension.  On  said 
issue  no  fee  was  certified  to  Messrs.  Stevens  &  Co. ;  hence  this  appeal. 

The  appellants  were  denied  a  fee  upon  the  ground  that  at  the  date 
of  issue  of  certificate  to  allow  pension,  they  had  not  filed  the  proper 
evidence  of  their  authority  to  appear  in  the  claim. 

Rule  4  of  the  rules  of  practice  before  the  Commissioner  of  Pensions 
provides  that  ''No  power  of  attorney  purporting  to  be  executed  by  a 
claimant  will  be  recognized  as  good  and  valid  authority  unless  the  same 
be  signed  in  the  presence  of  two  witnesses  and  acknowledged  before 
an  officer  duly  authorized  to  administer  oaths  for  general  purposes, 
whose  official  capacity  is  certified  under  seal." 

The  practice  is  to  recognize  a  power  of  attorney  when  acknowledged 
before  an  officer  with  a  seal,  if  competent  to  administer  oaths  for  gen- 
eral purposes,  who  affixes  his  seal  to  his  official  signature,  and  when 
executed  before  an  officer  without  a  seal,  thus  competent  to  administer 
oaths,  if  his  official  capacity  so  to  do  is  properly  certified  under  seal 
by  some  other  officer,  and  other  formalities  required  by  said  rule  are 
observed.  Failing  in  these  particulars,  powers  of  attorney  have  not 
been  recognized  as  valid. 

For  the  purpose  of  determining  whether  an  officer  is  competent  to 
administer  oaths  for  general  purposes,  recourse  is  taken  to  the  laws  of 
the  State,  which  designate  the  officers  that  are  clothed  with  this  func- 
tion; and  for  determining  whether  a  person  holds  one  of  such  posi- 
tions, and  the  particular  one  in  which  he  purports  to  act,  the  practice 
requires  that  a  certificate  under  seal  be  filed  covering  the  time  of  his 
official  act  in  question  and  showing  his  official  capacity  so  to  act.  If 
the  office  is  that  of  notary  public,  and  the  person  acting  affixes  his  seal 
to  his  official  signature  and  states  in  his  certificate  of  acknowledgment 
when  his  commission  expires  the  practice  is  complied  with.  Where 
a  person  has  been  shown  competent  to  act  as  an  officer,  a  record  is 
kept  of  the  fact  and  of  the  period  he  is  qualified  so  to  act. 

As  noted  in  this  particular  case,  no  certificate  under  seal  was  filed  in 
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the  Bureau  at  the  time  the  claim  was  allowed,  showing  the  tenure  of 
office  of  Mr.  Williams,  the  person  pui'porting  to  act  as  notary  public 
before  whom  the  declaration  which  contained  the  power  of  attorney  in 
favor  of  the  appellants  was  executed,  nor  did  he  affix  his  notarial  seal 
to  his  official  signature.  It  was  not  until  after  the  claim  was  allowed 
that  it  appeared  from  proper  evidence  under  seal  that  he  was  such 
officer  at  the  time  said  declamtion  was  executed  before  him.  The 
question  presented  is  whether  the  power  of  attorney  could  become 
operative  until  such  evidence  was  tiled. 

The  decision  of  this  Department  in  the  case  Charles  W.  Mumson 
(8  P.  D.,  38(5)  is  in  point.  The  original  declaration  in  that  case  con- 
tained a  power  in  favor  of  the  attorneys  who  filed  said  declaration, 
but  the  same  was  executed  before  a  justice  of  the  peace  who  did  not 
affix  a  seal  to  his  official  signature,  and  there  was  not  on  file  in  the 
Bureau  a  certificate  under  seal  showing  his  official  capacity  so  to  act. 
Such  certificate  was  subsequently  filed,  and  while  the  claim  was  pend- 
ing. In  the  meantime  another  attorney  filed  a  duly  executed  power 
authorizing  him  to  prosecute  the  case.  It  was  held  (page  380  text) 
that  prior  to  the  appearance  of  the  latter  there  was  no  proper  evidence 
on  file  in  the  case  showing  that  any  other  attorney  was  authorized  to 
appear  in  the  claim,  and  that  the  latter  was  entitled  to  recognition  on 
tiling  his  power  of  attorney,  and,  as  he  completed  the  claim,  he  was 
entitled  to  the  fee;  that  (syllabus) — 

An  attorney's  authority  to  represent  a  claimant  must  l)e  evidence<l  by  an  inHtru- 
ment  executed  in  strict  accordance  with  the  formalities  laid  down  in  the  rules  of 
practice. 

The  material  question  decided  in  the  cited  case  was  that  a  power  of 
attorney  does  not  become  operative  until  the  complete  evidence  of  the 
validity  of  its  execution  is  filed.  In  the  present  case  such  evidence 
was  not  filed  until  after  the  claim  was  allowed.  It  was  of  course  too 
late  for  the  appellants  to  take  any  steps  in  the  prosecution  of  the  claim 
when  proper  and  complete  evidence  was  filed  of  their  author! t}^  so  to  do. 

The  appellants  urge  that  it  is  the  practice  on  receiving  a  declaration 
or  power  of  attorney,  the  execution  of  which  b}^  the  claimant  is  not 
under  seal,  to  search  the  records  of  fhe  Bureau  and  ascertain  whether 
the  official  capacity  of  the  person  taking  the  acknowledgment  had 
been  certified  to  the  Bureau  under  seal,  and,  therefore,  an  attorney 
can  reasonabl}^  wait  the  result  of  such  examination  rather  than  put  his 
client  to  an  expense  in  procuring  evidence  of  the  fact,  if  the  same  is 
already  on  file  in  the  Bureau. 

It  is  true  that  the  Bureau  ascertains  the  validity  of  a  declaration 
filed  in  claims  for  pension,  and  for  this  reason  it  so  seldom  happens 
that  powers  of  attorney  therein  contained  are  invalid.     However,  in 
claims  for  pension  of  the  class  to  which  belongs  the  present  esi^e,  ^'\i^T^ 
it  is  immaterial  whether  or  not  a  declaration  is  filed,  it  \s  po^sM^  \Xi»X 
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a  power  of  attorney  contained  in  a  declai*ation  filed  in  such  a  claim  is 
invalid  for  want  of  proper  execution,  and  so  remains  because  it  is  not 
necessary  to  secure  complete  evidence  of  its  validity  for  the  purposes 
of  the  merits  of  the  claim. 

By  order  No.  60  of  the  Commissioner  of  Pensions,  dated  November 
5,  1901,  approved  by  the  Secretary  of  the  Interior  November  18, 
1901,  it  was  directed  that — 

In  considering  claims  for  increase  under  the  act  of  January  5,  1893,  which  were 
allowed  prior  to  promulgation  of  order  No.  375,  dated  July  11,  1901,  it  is  held  tliat 
declarations  are  not  required  in  order  to  cause  read  judication  to  fix  date  of  com- 
mencement in  accordance  with  the  provisions  of  said  order    *    *    *. 

In  this  case  the  appellants  saw  fit  to  file  a  declaration  in  the  claim 
which  contained  a  power  of  attorney  in  their  favor.  It  was  not  neces- 
sary for  the  purposes  of  the  claim  that  the  declaration  should  be  exe- 
cuted by  the  claimant  before  any  oflicer.  A  proper  execution  of  the 
declaration  would  serve  merely  to  validate  the  power  of  attorney.  It 
can  not  be  reasonably  maintained  that  the  Government  should  be 
burdened  with  the  inspection  of  powers  of  attorney  with  the  view  of 
conserving  the  interests  of  attorneys  named  therein.  From  appellants' 
statement  it  appears  that  the  execution  of  powers  of  attorney  when 
contained  in  declarations  is  at  the  expense  of  the  respective  claimants, 
and  it  is  a  well-known  fact  that  attorneys  receive  fees  for  their  serv- 
ices in  pension  claims.  If  they  be  accorded  the  further  assistance  by 
the  Government  through  its  inspection  of  the  execution  of  these  decla- 
rations to  thus  ascertain  whether  they  contain  proper  evidence  of  an 
attorney's  authority  to  appear  in  a  case,  it  is  quite  manifest  that  how 
ever  ciireless  attorneys  may  be  in  filing  evidence  of  their  authority  to 
prosecute  a  claim,  no  fault  that  they  may  commit  costs  them  either 
money  or  inconvenience. 

Though  the  Bureau  inspects  powers  of  attorney  to  ascertain  the 
validity  of  their  execution,  it  is  not  for  the  purpose  of  conserving  the 
interests  of  attorneys,  but  to  satisfy  the  Bureau  of  the  propriety  of 
recognizing  an  attorney  in  a  particular  case.  It  is  true  that  upon 
discovering  any  defect  in  a  power  the  attorney  is  at  once  notified;  this 
act  is  not  one  of  right  to  [which  the  attorney  is  entitled,  but  one  of 
grace  on  the  part  of  the  Bureau. 

It  is  quite  clear  that  there  are  many  safeguards  in  the  practice  that, 
while  facilitating  the  work  of  the  Bureau  in  claims  for  pension  on  the 
merits,  serve  to  call  attention  to  errors  made  in  contracts  between 
claimants  and  attorneys  which,  if  permitted  to  exist,  would  deprive 
the  latter  of  compensation  The  Bureau  notifies  the  attorney  of  the 
error,  thus  affording  him  an  opportunity  to  take  steps  in  time  to  pro- 
tect his  rights;  but  this  is  merely  an  incident  to  the  practice.  If  an 
attorney  relies  upon  the  Bureau  to  discover  these  errors  and  they^  are 
overlooked,  or  it  happens  that  through  some  oversight  an  attorney  is 
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not  accorded  an  opportunity  to  remedy  a  defect  when  discovered  by  the 
Bureau,  then  he  has  no  redress.  If  the  evidence  is  not  on  file  showing 
his  authority  to  prosecute  the  claim,  he  has  no  rights. in  the  case. 

Nor  is  it  thought  best  at  this  date  to  lay  down  any  new  rule  modi- 
fying a  practice  which,  upon  investigation,  can  be  and  has  been  the 
subject  of  so  little  complaint,  and  is  fraught  with  so  little  inconven- 
ience to  attorneys.  The  objections  urged  by  attornej^s  to  the  practice 
are  clearly  due  to  their  negligence  or  oversight,  and  no  other  pretext 
or  excuse  is  offered  in  support  thereof.  The  practice  that  has  pre- 
vailed for  the  last  ten  years,  and  so  far  as  learned  for  the  ten  years 
immediately  prior,  should  not  be  subverted  for  the  purpose  of  obvi- 
ating the  consequences  of  the  failure  of  an  attorney  to  file  proper 
evidence  of  his  authority  to  prosecute  a  case  while  the  same  is  pending 
in  the  Bureau,  and  this  failure  wholly  due  to  the  carelessness  of  the 
attorney.  For  the  foregoing  reasons  the  action  of  the  Bureau  is 
affirmed. 


DEPKXI>EXCE— ACT  JUNK  27,  1890,  ANI>  MAY  9,  IBOO-CONSTRUCTION— 

RETROACTIVE  LEGISI^TION. 

Emha  J.  Hallett  (widow). 

The  act  of  May  9,  1900,  amending  sections  2  and  3  of  the  act  of  June  27,  1890,  has 
no  retroactive  effect  or  operation  whatever,  and  a  pension  allowed  to  a  widow 
under  the  provisions  of  said  amendatory  act  can  commence  only  from  the  date  of 
filing  her  application  therefor  subsequent  to  the  date  of  its  approval. 

It  appearing  that  this  appellant  was  in  receipt  of  an  annual  income,  from  all  sources 
other  than  her  daily  labor,  of  at  least  $150,  her  original  application  for  pension 
under  the  third  section  of  the  act  of  June  27,  1890,  filed  prior  to  the  passage  of 
the  act  of  May  9,  1900,  was  properly  rejected  upon  the  ground  that  she  was  not 
without  other  means  of  support  than  her  daily  labor  within  the  meaning  and 
intent  of  said  section. 

Assistant  Secretary  F,  L,  Campbell  to  the  C(miniissiim<^  of  Pensions^ 

Novemher  17,  1902. 

Emma  J.  Hallett  filed  in  the  Pension  Bureau  on  August  10,  1895, 
an  application  for  pension  under  the  provisions  of  the  third  section  of 
the  act  of  June  27,  1890,  as  widow  of  Warren  Hallett,  late  a  captain 
of  Company  I,  Thirteenth  New  York  Volunteer  Heavy  Artillery, 
alleging  therein  that  said  officer  had  served  for  ninety  days  and  more 
in  the  Army  of  the  United  States  during  the  war  of  the  rebellion,  had 
been  honorably  discharged  from  said  service,  and  had  died  on  July  20, 
1895,  leaving  her  as  his  lawful  widow  surviving  without  other  means 
of  support  than  her  daily  labor. 

This  application  for  widow's  pension  was  rejected  on  August  25, 
1898,  upon  the  ground  that  said  widow  was  not  without  other  means 
of  support  than  her  daily  labor,  within  the  meaning  and  itvteiA.  oi  v^sjAdk 
seetioD.    From  this  action  appeal  was  taken  on  October  1*,  l?ft%» 
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Pending  a  decision  of  this  Department  on  said  appeal,  the  widow 
filed  on  May  26,  1900,  an  application  for  pension  under  the  third  sec- 
tion of  the  act  of  June  27, 1890,  as  amended  by  the  act  of  May  9, 1900, 
which  was  approved  for  admission  on  July  31,  1900,  and  pension 
allowed  her  thereunder  from  the  date  of  filing  said  application,  May 
26,  1900. 

From  this  action  an  appeal  was  also  taken,  on  September  8, 1900,  in 
which  it  is  contended  as  follows: 

1.  Error  of  law  on  the  part  of  the  Commissioner  of  Pensions  in  the  failure  to  grant 
to  api)ellant  pension  from  the  date  of  the  filing  of  her  first  application. 

2.  Error  of  fact,  in  holding  that  the  act  of  May  9,  1900,  either  in  intent  or  con- 
stmction,  gives  warrant  for  the  denial  of  pension  to  a  widow  applicant,  who  has 
previously  made  application  for  pension  under  the  act  of  June  27,  1890,  from  the 
date  of  the  filing  of  her  first  application  therefor. 

In  a  communication  to  this  Department,  under  date  of  April  9, 1901, 
the  attorneys  of  the  appellant  request  that  the  case  be  considered  and 
determined  upon  the  questions  and  issue  presented  by  the  second 
appeal. 

The  contention  of  this  appeal  raises  the  question  of  the  nature  and 
effect  of  the  prov^isions  of  the  act  of  May  9,  1900,  amending  sections 
2  and  3,  of  the  act  of  June  27,  1890. 

Said  act  reads,  as  follows: 

Be  it  enacted  try  the  Senate  and  the  House  of  Representatives  of  tlie  United  States  of 
America  in  Congress  assembled,  That  sections  two  and  three  of  an  act  entitled  **An 
act  granting  pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the  perform- 
ance of  manual  lal)or,  and  providing  for  pensions  to  widows,  minor  children,  and 
dependent  parents, '*  be,  and  the  same  are  hereby,  amended  bo  as  to  read  as  follows: 

Sec.  2.  That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval 
service  of  the  United  States  during  the  late  war  of  the  rebellion  and  who  have  been 
honorably  discharged  therefrom,  and  who  are  now  or  who  may  hereafter  be  suffer- 
ing from  any  mental  or  physical  disability  or  disabilities  of  a  permanent  character, 
not  the  result  of  their  own  vicious  habits,  which  so  incapacitates  them  from  the  per- 
formance of  manual  labor  as  to  render  them  unable  to  earn  a  support,  shall  upon 
making  due  proof  of  the  fact,  according  to  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  provide,  be  placed  upon  the  list  of  invalid  pensioners  of  the 
United  States,  and  be  entitled  to  receive  a  pension  not  exceeding  twelve  dollars  per 
month  and  not  less  than  six  dollars  per  month,  proportioned  to  the  degree  of  inabil- 
ity to  earn  a  support;  and  in  determining  such  inability  each  and  every  infirmity 
shall  be  duly  considered,  and  the  aggregate  of  the  disabilities  shown  be  rat.ed,  and 
such  pension  shall  commence  from  the  date  of  the  filing  of  the  application  in  the 
Bureau  of  Pensions,  after  the  pa}«j<age  of  this  act,  upon  proof  that  the  disability  or 
disabilities  then  existed  and  shall  continue  during  the  existence  of  the  same:  Pro- 
videdy  That  persons  who  are  now  receiving  pensions  under  existing  laws,  or  whose 
claims  are  pending  in  the  Bureau  of  Pensions  may,  by  application  to  the  Commis- 
sioner of  Pensions,  in  such  form  as  he  may  prescribe,  showing  themselves  entitled 
thereto,  receive  the  benefits  of  this  act;  and  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  any  j)ensioner  thereunder  from  prosecuting  his  claim  and 
receiving  his  pension  under  any  other  general  or  special  act:  Provided  howeveTf  That 
no  person  shall  receive  more  than  one  pension  for  the  same  period:  And  provided 
further^  That  rank  in  the  service  shall  not  be  considered  in  applications  filed  under 
thjffact. 
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Sbc.  3.  That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the 
Army  or  Navy  of  the  United  States  during  the  late  war  of  the  rebelUon,  and  who 
was  honorably  dischai^d  has  died,  or  shall  hereafter  die,  leaving  a  widow  without 
means  of  support  other  than  her  daily  labor,  and  an  actual  net  income  not  exceeding 
two  hundred  and  fifty  dollars  per  year,  or  minor  children  under  the  age  of  sixteen 
years,  such  widow  shall,  upon  due  proof  of  her  husband's  death,  without  proving 
his  death  to  be  the  result  of  his  army  service,  be  placed  on  the  pension  rolls  from 
the  date  of  the  application  therefor  under  this  act,  at  the  rate  of  eight  dollars  per 
month  during  her  widowhood,  and  shall  also  be  paid  two  dollars  per  month  for  each 
child  of  such  officer  or  enlisted  man  under  sixteen  years  of  age;  and  in  case  of  the 
death  or  remarriage  of  the  widow,  leaving  a  child  or  children  of  such  officer  or 
enlisted  man  under  the  age  of  sixteen  years,  such  pension  shall  be  paid  such  child 
or  children  until  the  age  of  sixteen:  Providedj  That  in  case  a  minor  child  is  insane, 
idiotic,  or  otherwise  physically  or  mentally  helpless,  the  pension  shall  continue 
during  the  life  of  said  child,  or  during  the  period  of  such  disability;  and  this  proviso 
shall  apply  to  all  pensions  heretofore  granted  or  hereafter  to  be  granted  under  this 
or  any  former  statute;  and  such  pensions  shall  commence  from  the  date  of  applica- 
tion therefor  after  the  passage  of  this  act:  And  provided  further ^  That  said  widow 
shall  have  married  said  soldier  prior  to  the  passage  of  the  said  act  of  June  twenty- 
seventh,  eighteen  hundred  and  ninety. 

Approve^  May  9,  1900. 

The  contention  of  the  appellant  rests  upon  the  implication  that  the 
provisions  of  the  foregoing  act  are  purely  explanatory  or  expository 
in  their  nature;  that  their  effect  was  merely  to  construe  the  existing 
pi-ovisions  of  sections  2  and  3  of  the  act  of  June  27,  1890,  and  hence 
were  applicable  retrospectively,  to  all  claims  that  had  been  theretofore 
filed  and  adjudicated  under  said  sections  of  the  act  of  June  27,  1890, 
as  well  as  prospectively,  to  all  claims  thereafter  filed  under  said  sec- 
tions as  amended  by  the  act  of  May  9,  1900. 

That  the  provisions  of  the  act  of  May  9, 1900,  were  not  of  this  char- 
acter, but  werfe  strictly  amendatory  in  their  nature,  is  very  clearly 
apparent  from  the  language  of  said  act  itself.  The  preamble  to  the 
act  of  May  9,  1900,  provides  as  follows: 

That  sections  two  and  three  of  an  act  entitled  *^An  act  granting  pensions  to  soldiers 
and  sailors  who  are  incapacitated  for  the  performance  of  manual  lalx)r^  and  provid- 
ing for  pensions  to  widows,  minor  children,  and  dependent  parents, ''  be,  and  the 
same  are  hereby,  amended  so  as  to  read  bs  follows. 

In  the  third  section,  with  which  we  are  immediately  concerned,  new 
pensionable  conditions  were  introduced,  and  a  new  class  of  benefici- 
aries was  created  by  the  act  of  May  9,  1900.  Under  the  third  section 
of  the  act  of  June  27,  1890,  only  the  widow  who  was  ''  without  other 
means  of  support  than  her  daily  labor "  was  entitled  to  its  benefits. 
Said  section  as  amended  by  the  act  of  May  9, 1900,  provides  a  pension 
for  a  widow  who  is  "without  means  of  support  other  than  her  daily 
labor,  and  an  actual  net  income  not  exceeding  two  hundred  and  fifty 
dollars  per  year,"  the  clause  "  and  an  actual  net  income  not  exceeding 
two  hundred  and  fifty  dollars  per  year  "  being  then  tor  tYi^  ^t^\,  Vvcaa 
iBoorporBted  in  the  law. 

r.  V. — VOL.  13 — Oj} 3 
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It  is  true,  that  the  provisions  of  the  third  section  of  the  act  of  June 
27 J  1890,  not  changed  or  amended,  were  repeated  in  said  section  as  it 
appears  in  the  act  of  May  9,  1900,  but  such  provisions,  in  so  far  as 
they  relate  and  are  applicable  to  the  amended  portions,  derive  all  their 
force  and  vitality  from  the  amendatory  and  not  from  the  original  or 
amended  act. 

The  rule  with  regard  to  the  construction  of  amendatory  acts  of  the 
character  of  the  act  of  May  9,  1900,  is  very  clearly  and  well  stated  in 
Sutherland  on  Statutory  Construction,  paragraph  133,  as  follows: 

So  far  ae  the  section  is  changed,  it  must  receive  a  new  operation,  bat  so  ^  as  it  is 
not  changed,  it  would  be  dangerous  to  hold  that  the  mere  nominal  reenactment 
should  have  the  effect  of  disturbing  the  whole  body  of  statutes  in  pari  materia  which 
had  been  passed  since  the  first  enactment.  There  must  be  something  in  the  nature 
of  the  new  legislation  to  show  such  an  intent  with  reasonable  clearness  before  an 
'implied  repeal  can  be  recognized.  The  amendment  operates  to  repeal  all  of  the  flec- 
tion amended  not  embraced  in  the  amended  form.  The  portions  of  the  amended 
sections,  which  are  merely  copied  without  change,  are  not  to  be  considered  as 
repealed  and  again  enacted,  but  to  have  been  the  law  all  along;  and  the  new  parts 
or  the  changed  portions  are  not  to  be  taken  to  have  been  the  law  at  any  time  prior 
to  the  passage  of  the  amended  act.  The  change  takes  effect  prospectively  according 
to  the  general  rule.  But  all  the  provisions  of  the  prior  law  amended,  which  con- 
tinue in  force  after  the  amendatory  act,  derive  their  force  thereafter  not  from  the 
original,  but  the  amendatory  act 

See  also  United  States  v.  Ranlett  (172  U.  S.  138);  United  States  v. 
CMin  (97  U.  S.,  646);  Red  Rock  v.  Henry  (106  U.  S.,  596);  Canajo- 
harie  National  Bank  v.  Board  of  Supervisors  of  Montgomery  County, 
(67  N.  Y.,  109);  and  Ely  v.  Holton  (15  N.  Y.,  595),  wherein  practically 
the  same  rule  was  laid  down  and  enforced. 

If,  then,  the  portions  of  the  third  section  of  the  f^pt  of  June  27, 
1890,  which  were  changed  and  amended  by  the  act  of  May  9,  1900, 
take  effect  and  operate  only  prospectively  in  accordance  with  the  fore- 
going rule,  it  follows  conclusively  that  a  widow  who  was  not  entitled 
to  a  pension  under  the  provisions  of  said  section  prior  to  its  amend- 
ment would  have  no  title  to  pension  under  said  section  as  amended 
prior  to  May  9,  1900.  Since,  by  the  express  terms  of  the  act,  her 
pension  must  commence  from  date  of  filing  application,  it  necessarily 
must  be  from  the  date  of  filing  an  application  subsequent  to  May  9, 1900. 

The  provisions  of  the  third  section  of  the  act  of  June  27,  1890,  as 
amended  by  the  act  of  May  9,  1900,  could  only  have  a  retrospective 
operation  in  the  event  that  the  intent  of  Congress  that  they  should 
have  this  effect  had  been  plainly  and  unequivocally  expressed  in  the 
act  itself.  It  is  an  axiomatic  rule  of  construction  that  words  in  a 
statute  can  not  be  construed  to  have  a  retrospective  operation,  unless 
they  are  so  clear,  unequivocal,  and  imperative  that  no  other  meaning 
can  be  attached  to  them,  or  unless  the  intention  of  the  legislature  can 
not  be  otherwise  accomplished. 
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See  United  States  v.  Heath  (3  Cranch,  398);  McEwen  v.  Den  (24 
How.,  242);  Shon  v,  Waterson  (17  Wall.,  596);  Twenty  per  cent  cases 
(20  Wall.,  179-197,  and  note);  Cooley's  Const.  Lim.,  5th  ed.,  pp.  76 
and  note  1-456  and  note  2;  Sutherland  on  Stat.  Const,  par.  406. 

There  is  absolutely  nothing  in  the  language  of  the  act  of  May  9, 
1900,  or  in  the  wording  of  the  third  section  of  the  act  of  June  27, 
1890,  as  amended  by  it,  indicating  an  intent  to  give  any  provision 
therein  contained  a  retrospective  or  retroactive  effect  or  operation. 
On  the  contrary,  the  language  used  plainly  and  expressly  indicates  an 
intent  and  purpose  on  the  part  of  Congress  that  said  act  should  have 
only  a  prospective  operation.  The  act  unequivocally  speaks  only 
from  the  date  of  its  approval  by  the  President,  and  it  was  approved 
on  May  9,  1900,  and  has  no  force  or  effect  prior  to  that  date. 

Where  the  meaning  of  a  statute  is  plain,  and  its  language  unam- 
biguous, it  must  be  interpreted  and  executed  in  accordance  with  its 
obvious  terms,  and  there  is  no  occasion,  necessity,  or  room  for  impli- 
cation or  constiniction. 

See  United  States  v.  Wiltberger  (5  Wheat.,  76);  United  States  v. 
Reese  (92  U.  S.,  214-244);  United  States  v.  Central  Paeific  K.  R.  (118 
U.  S.,  235);  Louisville  Gas  Company  v.  Citizens'  Gas  Company  (115 
U.  S.,  683;  Coosaw  Mining  Company  v.  South  Carolina  (144  U.  S., 
557);  United  States  v.  Bowen  (100  U.S.,  508);  Yerke  v.  United  States 
(173  U.  S.,  442). 

Prior  acts  may  be  resorted  to  to  solve^  but  not  to  create  an  ambiguity 
(Hamilton  v.  Rathbone,  175  U.  S.,  419). 

As  stated  by  Mr.  Justic>e  Brewer  in  United  States  v,  Goldenburg 
(168  U.  S.,95): 

The  primary  and  general  rule  of  statutory  construction  is  the  intent  of  the  law- 
nmker,  to  be  found  in  the  language  that  he  has  used.  *  *  *  The  courts  have  no 
function  of  legislation.  *  *  *  No  mere  omission,  no  mere  failure  to  provide  for 
contingencies,  which  it  may  seem  wise  to  have  specifically  provided  for,  justify  any 
judicial  addition  to  the  language  of  the  statute. 

Furthermore,  the  rule  announced  by  Mr.  Chief  Justice  Fuller  in 
Wisconsin  Central  Railroads?.  United  States  (164  U.  S.,  190),  ''That 
statutes  granting  privileges  ♦  ♦  *  are  to  be  strictly  construed 
against  the  grantee"  is  in  point.  This  rule  applies  to  the  construction 
of  pension  laws  in  ascertaining  the  class  of  beneficiaries  intended  to  be 
included  in  the  language  of  the  law,  but  when  this  fact  is  clearly  ascer- 
tained, or  plainly  designated  in  the  law,  then  a  liberal  construction 
follows  in  conferring  the  benefit  of  the  law  upon  the  persons  desig- 
nated. See  Harvey  Bowles  (10  P.  D.,  133);  John  S.  Williams  (Ibid., 
169);  John  H.  Meeker  (Ibid.,  182). 

Applying  the  foregoing  rules  of  construction  to  the  act  of  May  9, 
1900,  it  will  be  seen  that  the  language  of  said  act,  in  so  iar  aa  \t  T^'atea 
to  the  coDdltioDs  of  pensionable  title  of  a  widow  thereuudei,  atvdi  «&  \iQ 
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the  date  of  commencement  of  the  widow's  pension  therein  provided  is 
plain  and  unambiguous.  The  widow  plainly  designated  in  the  act 
of  May  9,  1900,  as  entitled  to  pension  thereunder,  is  the  widow  who  is 
"without  means  of  support  other  than  her  daily  labor,  and  an  actual 
net  income  not  exceeding  two  hundred  and  fifty  dollars  per  year;"  and 
the  act  then  provides  that  "such  widow  shall  *  *  *  be  placed  on 
the  pension  roll  from  the  date  of  the  application  therefor  under  this 
act.'-  That  by  the  words  "this  act"  was  meant  the  act  of  May  9, 
1900,  and  not  the  act  of  June  27,  1890,  is  made  too  clear  for  contro- 
vers}'  by  the  succeeding  language  used  in  the  second  proviso  to  the 
same  section  as  amended  by  the  act  of  May  9,  1900,  as  follows:  ^'And 
provided  further.  That  said  widow  shall  have  married  said  soldier 
prior  to  the  passage  of  the  said  act  of  June  27,  1890."  Here  the 
words  "said  act  of  June  27,  1890,"  are  unmistakably  used  in  contra- 
distinction to  the  words  "this  act,"  used  in  the  preceding  portion  of 
the  same  section  to  designate  the  act  of  May  9,  1900. 

This  language  would  seem  to  plainly  point  out  and  clearly  express 
the  intcmt  and  meaning  of  Congress  relative  to  the  date  of  the  com- 
mencement of  a  pension  allowed  to  a  widow  under  the  provisions  of 
the  third  section  of  the  act  of  June  27,  1890,  as  amended  by  the  act  of 
May  9,  1900. 

The  Department  is,  therefore,  of  the  opinion  that  the  act  of  May  9, 
1900,  has  no  retrospective  or  retroactive  force  or  effect  w^hatever,  and 
that  a  widow's  pension  allowed  under  the  provisions  of  the  third  sec- 
tion of  the  act  of  June  27,  1890,  as  amended  by  said  act  of  May  9, 
1900,  can  only  be  made  to  commence  from  the  date  of  filing  an  appli- 
cation therefor  subsequent  to  the  date  of  the  approval  of  said  amend- 
atory act,  in  accordance  with  its  plain  and  unequivo(*,al  provisions. 

The  action  commencing  the  pension  allowed  this  appellant  from  May 
26,  1900,  the  date  of  filing  her  application  therefor  under  the  provis- 
ions of  the  act  of  May  9,  1900,  was  without  error,  and  is  affirmed 
accordingly. 

It  appearing  from  the  testimony  of  the  witnesses  produced  by  the 
appellant  in  support  of  her  original  claim  for  pension  under  the  third 
section  of  the  act  of  June  27, 1890,  that  she  was  in  recxiipt  of  an  annual 
income,  from  all  sources  other  than  her  daily  labor,  of  at  least  $150, 
she  was  clearly  not  without  other  means  of  support  than  her  daily 
labor,  within  the  meaning  and  intent  of  said  section  prior  to  its  amend- 
ment by  the  act  of  May  9,  1900,  and  the  action  of  August  25,  1898, 
rejecting  said  claim,  was  without  error,  and  is  also  affirmed. 
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FEE-OBDEB  864t-LIMITATION— NOTICE. 

Maby  a.  Goodman  (olaimant). 
MiLO  B.  Stevens  &  C!o.  (attoenets). 

When  in  a  daim  certificate  iBenies  to  allow  pension  prior  to  January  15,  1898,  the 
date  of  the  promulgation  of  order  354  of  the  Commissioner  of  Pensions,  and  more 
than  three  years  have  elapsed  from  said  date  before  an  attx>mey  for  the  first  time 
since  the  allowance  of  the  claim  directs  the  attention  of  the  Bureau  by  calls  fo|^ 
status  or  other  method  to  the  consideration  of  his  title  to  fee  on  said  issue,  the 
Bureau,  under  said  order,  may  properly  refuse  to  consider  his  title  thereto. 

Assistant  Secretary  F.  L.  Campbell  to  the  Com/inimxmer  of  Pensions^ 

November  25,  1902. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  August  28,  1902, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee 
on  the  is8ue  of  September  19, 1896,  in  the  claim  for  pension,  under  the 
act  of  June  27,  1890,  of  Mary  A.  Goodman,  as  widow  of  Arthur 
Goodman,  who  served  in  Company  C,  Seventeenth  Kentucky  Volun- 
teer Infantry. 

In  behalf  of  the  claimant,  on  July  17, 1893,  A.  M.  Taylor,  of  Caney- 
ville,  Ky.,  filed  a  declaration  for  a  widow's  pension  under  the  act  of 
June  27,  1890,  and  filed  evidencfe  during  the  years  1895  and  1896  in 
response  to  calls  of  the  Bureau. 

The  appellants,  September  22,  1893,  filed  another  declaration  in  the 
claim,  which  contained  a  power  of  attorney  in  their  favor.  They 
called  up  the  case  May  19  and  June  16,  1894,  and  filed  evidence  on 
February  8  and  March  5,  1896.  The  next  action  taken  by  them  was 
on  May  13,  1902,  when  they  requested  status. 

Certificate  issued  September  19,  1896,  to  allow  pension  in  the  claim 
from  date  of  filing  declaration  by  Mr.  Taylor.  On  said  issue  no  fee 
was  certified  to  Messrs.  Stevens  &  Co. ;  hence  this  appeal. 

As  no  document  was  found  in  the  case  emanating  from  the  appellants 
from  the  time  of  the  issue,  September  19,  1896,  of  certificate  to  allow 
pension  until  the  lapse  of  three  years  from  the  promulgation,  January 
15,  1898,  of  order  354  of  the  Commissioner  of  Pensions,  the  Bureau 
declined  to  consider  their  title  to  a  fee  on  said  issue. 

Order  354  reads  as  follows: 

Hereafter  (January  15,  1898)  requests  of  attorneys  for  consideration  of  title  to  fees 
will  not  be  entertained  unless  filed  in  this  Bureau  within  three  years  from  the  date 
of  the  issue  upon  which  such  fees  are  claimed. 

Said  order  is  in  limitation  of  a  right.  As  a  prospective  measure 
no  good  objection  can  be  assigned  on  the  ground  of  depriving  an 
attorney  of  his  rights  in  a  claim  whether  he  has  or  has  not  had 
notice  of  the  issue  of  certificate  to  allow  pension  therein,  fox  by  ttvft 
promulgation  oi  aaid  order  be  is  notified  to  inquire  as  to  tk^  ^XsXm^  ol 
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a  claim  which  he  is  prosecuting,  and  a  mere  call  for  status  would  be  a 
request  for  consideration  of  his  title  to  a  fee  in  an  admitted  claim 
when  he  had  not  been  notified  of  its  allowance  and  had  not  been  advised 
as  to  his  title  to  fee. 

Prior  to  the  promulgation  of  said  order  the  practice  was  to  consider 
an  attorney's  request  for  fee  made  at  any  time  subsequent  to  the  allow- 
ance of  a  claim  when  the  attorney  had  not  been  notified  of  such  allow- 
jmce.  The  purpose  of  order  354  was  to  work  a  change  in  the  practice 
and  relieve  the  Bureau  of  passing  upon  an  attorney's  claim  for  fee 
unless  he  made  a  request  for  fee  within  three  years  from  the  date  of 
the  allowance  of  the  case.  As  was  held  in  substance  and  effect  in  the 
case  of  Jacob  Paul  (10  P.  D. ,  pp.  422  and  423,  text),  said  order  could  not 
properly  be  given  a  retroactive  effect,  and  therefore  the  Bureau  could 
not  decline  to  consider  an  attorney's  title  to  fee  in  a  case  where  he  had 
not  received  notice  of  its  allowance  and  had  not  filed  a  request  for  con- 
sideration of  his  title  to  fee  prior  to  the  promulgation  of  said  order, 
but  that  (syllabus) — 

Order  No.  364  of  the  Commissioner  of  Pensions  is  prospective  only.  Title  to  fee 
which  had  accraed  prior  to  the  promulgation  of  said  order  can  properly  be  asserted 
at  any  time  within  three  years  from  the  promulgation  of  said  order. 

One  of  the  purposes  served  by  order  354,  and  under  the  conditions 
arising  in  this  case,  viz,  when  a  fee  has  been  paid  to  one  of  contesting 
attorneys,  is  to  confirm  to  him  his  title  to  the  fee  through  the  tacit 
acquiescence  of  other  contesting  attorneys,  in  the  action  of  the  Bureau, 
through  their  failure  for  a  period  of  three  years  from  the  allowance  of 
the  claim  to  request  consideration  of  their  title  thereto.  And  while 
it  is  true  that  they  may  not  have  had  notice  of  the  allowance  of  the 
claim  and  thus  are  without  knowledge  of  the  date  from  which  will  run 
the  limitation  upon  their  allotted  time  to  file  requests  for  considera- 
tion of  their  title  to  fees,  and  have  the  same  considered  by  the  Bureau, 
yet  it  is  manifest  if  at  intervals  of  three  years  attorneys  call  up  cases 
which  they  are  prosecuting  that  they  will  thus  preser^'e  their  rights. 
The  promulgation  of  said  order  Is  suflScient  notice  for  them  to  take  such 
steps  as  will  preserve  their  rights,  and  in  the  above-mentioned  instance 
a  call  for  status  at  intervals  of  three  3^eai*s  or  less  would  have  this 
effect. 

As  noted  in  the  present  case,  certificate  issued  to  allow  pension  at  a 
date  prior  to  the  promulgation  of  order  354,  and  since  the  allowance 
of  pension  the  appellants  failed  to  direct  the  attention  of  the  Bureau 
by  calls  for  status  or  other  method  to  the  claim  until  subsequently  to 
the  lapse  of  a  period  of  three  years  from  the  date  of  the  promulgation 
of  said  order.  It  is  therefore  held  that  the  Bureau  properly  declined 
to  consider  their  title  to  a  fee  on  said  issue.     Action  affirmed. 
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:fek-order  no.  a54— limitation— notice. 
Hezekiah  Miller  (claimant). 

MiLO  B.  Stevens  &  Co.  (attorneys)  . 

When  certificate  issues  to  allow  pension  in  a  claim  subsequently  to  the  date  of  the 
promulgation  of  order  No.  354  and  more  than  three  years  elapse  before  an  attor- 
ney interested  in  the  case  files  a  request  for  fee,  the  Bureau  may  properly  decline 
to  consider  his  title  thereto. 

Assistant  Secretary  F.  X.  Campbell  to  the  Commissioner  of  Pension^^ 

November  25,  1902. 

Mile  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  September  30, 
1902,  entered  an  appeal  from  the  action  of  the  Bureau  in  the  matter 
of  fee  on  the  issue  of  January  6,  1899,  in  the  claim  for  increase  of 
pension  under  the  act  of  June  27,  1890,  of  Hezekiah  Miller,  who 
served  in  Company  B,  Two  hundred  and  eighth  Pennsylvania  Volun- 
teer Infantry. 

The  soldier  was  in  receipt  of  pension  under  the  act  of  June  27, 1890, 
at  the  rate  of  $6  per  month,  on  account  of  inability  to  earn  a  support 
by  manual  labor  from  disease  of  liver,  when,  in  his  own  behalf,  on 
September  26,  1892,  he  filed  a  declaration  for  increase  under  said  act, 
in  which  rheumatism  and  results  were  alleged  as  disabling  causes. 

The  appellants  on  June  25,  1897,  filed  a  power  of  attorney  in  the 
claim.  The  pensioner  was  called  upon  June  3,  1898,  by  the  Bureau 
for  his  aflSdavit  as  to  prior  service.  This  affidavit  was  filed  in  the 
Bureau  June  14, 1898,  and  is  indorsed  as  filed  by  George  E.  Lemon, 
of  Washington,  D.  C.  Appellants  state  that  they  filed  evidence  in  the 
case  and,  presumably,  they  relate  to  this  affidavit  as  filed  by  them. 

A  medical  examination  was  held  in  the  claim  March  17,  1897,  from 
which  date  certificate  issued  January  6,  1899,  to  allow  the  rate  of  $10 
per  month.  On  said  issue  no  fee  was  certified.  From  the  date  thereof 
no  instrument  is  found  to  have  been  filed  in  the  case  emanating  from 
the  appellants  until  May  31,  1902,  or  more  than  three  3'ears  from  the 
date  of  said  issue.  The  Bureau  declined  to  consider  the  appellants' 
request  for  fee  under  ruling  354,  which  reads  as  follows: 

Hereafter  (January  15,  1898)  requests  of  attorneys  for  consideration  of  title  to  fee 
will  not  be  entertained  unless  filed  in  this  Bureau  within  three  years  from  the  date 
of  issue  upon  which  such  fees  are  claimed. 

It  was  stated  with  respect  to  said  order,  in  the  decision  of  the 
Department  in  the  case  of  Jacob  Paul  (10  P.  D.,  422  text),  in  sub- 
stance, that  as  a  prospective  measure  no  good  objection  could  be  urged 
against  it  on  the  ground  of  depriving  an  attorne}'  of  his  rights  in  a 
case;  for  an  attorney  is  notified  by  the  promulgation  of  the  order  to 
inquire  as  to  the  status  ot  any  claim  in  which  he  ib  iii\i^T^&\i&dL\  ^xv^ 
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that,  as  it  is  proposed  to  consider  calls  for  status  as  requests  for  fees, 
if  filed  subsequently  to  the  adjudication  of  a  claim,  and  the  attorney 
had  not  been  notified  of  such  allowance,  it  was  thought  that  no  hard- 
ship would  be  worked  by  the  order. 

Also,  in  the  recent  case  of  Mary  Goodman  (13  P.  D.,  37),  it  was 
further  said,  in  substance,  that  while  it  is  true  an  attorney  may  not 
have  had  notice  of  the  allowance  of  a  claim  in  which  he  is  interested, 
and  thus  is  without  knowledge  of  the  date  from  which  will  run  the 
limitation  upon  his  allotted  time  to  file  a  request  for  the  consideration 
of  his  title  to  fee  and  have  the  same  considered  by  the  Bureau,  yet  it 
is  manifest  if  at  intervals  of  three  years  he  calls  up  the  case  which  he 
was  prosecuting,  that  he  will  thus  preserve  his  i*ights. 

In  the  last  cited  case  order  354  was  approved  by  the  Department. 
The  appellants  urge  several  objections  to  the  rule  there  laid  down,  but 
it  is  thought  that  some  limitation  as  to  time  should  be  fixed  in  which 
attorneys  are  to  present  their  requests  for  fees.  The  appellants  are 
of  the  opinion  that  the  Commissioner  of  Pensions  is  without  authority 
to  issue  an  order  of  the  purport  of  order  354.  The  order  relates  to, 
and  regulates,  the  practice  in  the  business  of  the  Bureau  of  which  he 
is  the  head,  and  it  is  thought  that  he  is  clothed  with  power  to  lay  down 
rules  for  the  regulation  of  such  business.  As  has  been  shown,  ample 
and  reasonable  time  is  afforded  attorneys  in  which  to  present  their 
claims  for  fees,  and  it  is  not  perceived  wherein  said  order  works  any 
hardship.  Accordingly,  it  is  held  that  where  certificate  issues  to 
allow  pension  in  a  claim  subsequently  to  the  date  of  the  promulgation 
of  order  354,  and  more  than  three  years  elapse  before  an  attorney 
interested  in  the  case  files  a  request  for  fee,  the  Bureau  may  properly 
decline  to  consider  his  title  thereto.     Action  affirmed. 


'    practice— appeaij»-dismtssatrf4. 
Nancy  Ritteb  v.  Abbaham  Ritteb. 

Pensioner's  contention  that  claimant  was  not  in  necessitous  circumstances  having 
been  conceded  by  the  Bureau  after  special  examination,  the  appeal  is  dismissed. 

Claimant  is  entitled  to  thirty  days  from  receipt  of  a  copy  of  this  order  in  which  to 
appeal  from  the  last  Bureau  action. 

Assistant  Secreta/ry  F.  Z.  Campbell  to  the  Coimnissioner  of  Pensions^ 

November  25,  1902. 

Abraham  Bitter,  a.  pensioner  at  $6  per  month  under  certificate  No. 
970365,  appealed  June  26,  1900,  from  the  Bureau  action  of  June  1, 
1900,  allowing  the  claim  of  his  wife  Nancy,  filed  March  6, 1900,  for 
one-half  his  pension,  contending  that  she  was  not  in  necessitous 
circumstances. 
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Tbe  appeal  having  been  perfected  August  2,  1902,  as  required  by 
Rule  14  of  Pmctice,  was  considered  in  part  August  13, 1902,  when,  in 
view  of  the  conflicting  and  unsatisfactory  character  of  the  ex-parte 
testimony  in  the  case,  a  special  examination  was  ordered. 

The  case  was  returned  October  22,  1902,  with  Bureau  report  of 
October  17,  1902,  wherein  it  is  stated  that  ''after  a  careful  considera- 
tion of  the  testimony  taken  in  the  special  examination,  the  appeal  of 
the  soldier  was  sustained  and  the  name  of  the  claimant  is  dropped 
from  the  rolls." 

Pensioner's  contention  that  claimant  was  not  in  necessitous  circum- 
stances having  been  conceded  by  the  Bureau  after  special  examination, 
the  appeal  is  dismissed,  and  the  papers  in  the  case  are  herewith 
returned. 

Claimant  will  be  entitled  to  thirty  days  from  receipt  of  a  copy  of 
this  dismissal  in  which  to  appeal  from  the  Bureau  action  of  October 
17,  1902,  as  provided  in  Rule  16  of  Practice,  during  which  period 
suspension  of  payment  of  the  one-half  of  the  pension  in  controversy 
will  be  continued. 


SEBVICE~ENXJ8TMEirr--MT7STEBr--RECBIJIT. 

Samuel  Whitehersb. 

Claimant,  while  receiving  a  pension  of  $2  per  month  under  the  general  law,  was 
dropped  from  the  rolls  February  18,  1895,  on  the  ground  that  the  records  of  the 
War  Department  fail  to  show  he  was  ever  in  the  service  of  the  United  States. 

The  records  of  the  War  Department  show  he  was  discharged  the  service  as  an  unas- 
signed  recruit  of  the  Thirty-third  Regiment  Ohio  V^olunteer  Infantry,  uxK>n  a 
certificate  of  disability  for  discharge  from  the  General  Hospital  at  camp  Denison, 
Ohio,  which  recited,  among  other  things,  that  he  was  enlisted  in  the  service  to 
serve  for  three  years,  the  certificate  being  in  due  form.  They  also  show  that  he 
received  pay  uxK>n  his  final  statement  at  discharge  for  a  period  of  two  months 
and  seventeen  days. 

Hdd:  That  the  records  of  the  War  Department  sufi&ciently  show  claimant  was  in  the 
military  service  of  the  United  States,  has  a  pensionable  status,  and  is  entitled  to 
be  restored  to  the  rolls. 

Asffistant  Secretary  F.  Z.  CampheU  to  the  Co7nmis9ioner  of  Pensions^ 

November  26^  1902. 

Samuel  Whiteherse,  late  a  recruit,  unassigned,  Thirty-third  Regi- 
ment Ohio  Volunteer  Infantry,  while  receiving  a  pension  of  $2  per 
month,  under  the  general  law,  for  rheumatism,  was  dropped  from  the 
rolls  February  18,  1895,  in  the  following  stated  language: 

Approved  for  dropping  for  rheumatism.    The  records  of  the  War  Department  Ml 
to  show  that  claimant  ever  was  in  the  service  of  the  United  States. 

October  10,  1895,  he  filed  his  declai*ation  claiming  restoration  and 
additional  pension  for  disease  oi  stomach  and  bowe\a  aad  T^ieraWix^^ 
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rectal  trouble,  the  result  of  diarrhea,  and  disease  of  eyes,  ears,  catarrh 
of  head  and  throat,  result  of  measles,  contracted  while  in  the  service 
in  December,  1862,  and  January,  1863,  which  was  rejected  June  5, 
1896,  in  the  following  stated  language: 

Approved  for  rejection  of  restoration  for  rheumatism  on  the  ground  that  the 
records  of  the  War  Department  fail  to  show  claimant's  service  as  of  the  Thirty- 
third  Ohio  Volunteer  Infantry.  Reject  chronic  diarrhea  and  results  and  catarrh 
and  results  (new)  on  same  grounds. 

March  9,  1899,  he  filed  his  claim  for  restoration  under  the  general 
law  and  settlement  of  his  claim  for  increase,  and  of  his  claim  filed 
October  10,  1895,  and  rejected  June  6,  1896,  as  above  set  forth. 

This  claim  was  rejected  June  11,  1900,  in  the  following  stated  lan- 
guage: 

Approved  for  rejection  of  claim  for  restoration  for  rheumatism  under  the  general 
law  on  the  ground  that  the  War  Department  declines  to  recognize  claimant's  alleged 
service  as  of  the  Thirty-third  Ohio  Volunteer  Infantry,  there  being  no  record  of 
enlistment  or  muster  in  as  of  said  organization. 

From  this  action  claimant  appealed  July  14,  1900,  contending  that 
he  was  entitled  to  have  his  pension  restored  under  the  general  law,  as 
he  enlisted  October  6,  1862,  and  was  honorably  discharged  the  service 
February  20, 1863,  upon  certificate  of  disability  for  diseases  contracted 
while  in  said  service  as  a  member  of  the  Thirty -third  Ohio  Volunteer 
Infantry. 

In  reply  to  a  communication  addressed  by  the  Commissioner  of 
Pensions  to  the  Adjutant-General  U.  S.  Army,  requesting  a  report 
of  service  and  disability  of  soldier,  is  found  the  following,  dated 
November  2,  1882: 

In  the  case  of  Samuel  Whiteherse,  certificate  of  disability  upon  which  discharged 
at  Cincinnati,  Ohio,  February  20,  1863,  shows  Samuel  Whiteherse  enlisted  by  lieu- 
tenaut  Nixon,  same  regiment,  at  Kenton,  Ohio,  October  6,  1862,  to  serve  three  years. 
It  does  not  appear  that  he  ever  joined  the  regiment.  His  name  is  not  borne  upon 
the  rolls  of  the  regiment. 

Upon  request  for  report  of  hospital  treatment,  as  shown  by  the 
official  records,  the  Assistant  Surgeon-General,  U.  S.  Army,  under 
date  of  December  7,  1882,  furnished  the  following: 

Private  Samuel  Whitehouse  or  Whiteherst,  Company  K,  Thirty-third  Ohio  Vol- 
unteers, was  admitted  to  General  Hospital,  Camp  Denison,  Ohio,  December  3,  1862, 
with  rheumatism,  and  discharged  the  service  February  20,  1863. 

A  communication  from  the  War  Department  dated  November  10, 
1894,  to  the  Commissioner  of  Pensions,  contains  the  following: 

No  record  of  the  enlistment,  muster  in,  or  service  of  Samuel  Whitehouse  (7)  has 
been  found. 

A  certificate  of  disability  on  file  in  this  offi(«  shows  him  discharged  February  20, 
1863,  at  Cincinnati,  Ohio,  an  unassigned  recruit  of  the  Thirty-third  Ohio  Infiintry. 
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A  report  from  the  Auditor  of  the  War  Department,  dated  January 
G,  1898,  shows  the  following: 

Samuel  Whiteherse,  late  recruit  Thirty-third  Ohio  Volunteers,  was  paid  from 
December  3,  1862,  to  February  20,  1863  (two  months  seventeen  days),  on  Form  5. 
Final  statement,  dated  Cincinnati,  Ohio,  February  20,  1863,  reportd  that  soldier  "is 
to  be  paid  from  entrance  into  hospital,  December  3,  1862,  under  General  Orders, 
No.  36  and  No.  65,  series  of  1862,  War  Dei>artment*'  Date  of  enrollment  is  given  as 
October  6,  1862,  but  no  payment  is  found  of  record  from  that  date  to  December  3, 
1862. 

The  certificate  of  disability  for  discharge  on  file  in  this  case  is  in  the 
regular  form  giving  a  personal  description  of  soldier,  etc.,  and,  among 
other  things,  reciting  that: 

Recruit  Samuel  Whiteherse,  of  Captain  Nixon's  company  of  the  Thirty-third  Ohio 
R^ment  of  United  States  Ohio  Volunteer  Infantry,  was  erUiMed  by  Lieutenant 
Nixon,  of  the  Thirty-third  Regiment  of  Ohio  Volunteer  Infantry,  at  Kenton,  Ohio, 
on  the  6th  day  of  Ot^bber,  1862,  to  serve  three  years.  ♦  ♦  *  Entered  this 
bospital  December  3,  1862,  disease,  inflammatory  rheumatism,  since  which  time  he 
has  had  an  attack  of  acute  pneumonia  terminating  in  hepatization  of  the  right  lung. 
Disease  originated  since  erdiMmerU.     ♦    *    ♦ 

In  order  to  determine  whether  or  not  claimant  was  entitled  to  have 
his  pension  restored  under  the  general  law  from  February  18,  1895, 
the  date  of  his  l)eing  dropped  from  the  rolls,  one  question  alone  is 
involved:  Was  the  claimant,  during  the  service  alleged,  an  "enlisted 
man'''  in  the  militar}'  service  within  the  meaning  of  the  first  paragraph 
of  section  4693,  Revised  Statutes? 

Enlistment  is  the  act  of  making  a  contract  to  serve  the  Government 
in  a  subordinate  capacity,  either  in  the  Army  or  Navy. 

Under  the  record  recitals  of  the  War  Department  undoubtedly 
soldier  had  entered  into  such  a  contract,  which  was  ratified  by  the 
United  States.  The  certificate  of  disability  for  discharge  recites  that 
he  was  an  unassigned  recruit  of  the  Thirty-third  Regiment  Ohio  Vol- 
unteer Infantry;  that  he  was  enlisted  by  Lieutenant  Nixon,  of  the 
Thirty-third  Regiment  Ohio  Volunteer  Infantry,  at  Kenton,  Ohio, 
October  (J,  1862,  to  serve  three  years. 

The  record  further  shows  he  was  paid  as  a  recioiit  of  the  Thirty-third 
Regiment  Ohio  Volunteer  Infantry  from  December  3,  1862,  to  Feb- 
ruary 20,  1863,  on  final  statement,  and  on  the  last-named  date  was 
discharged  the  service  as  an  unassigned  recruit  of  said  regiment  on  a 
certificate  of  disability  for  diseases  contracted  since  lenlistment. 

Section  233  of  the  Army  Regulations  provides: 

No  enlisted  man  shall  be  discharged  before  the  expiration  of  his  term,  except  (1) 
by  order  of  the  I*resident  or  Secretary  of  War  or  of  the  commanding  officer  of  a 
department;  (2)  by  sentence  of  a  general  courtr martial;  (3)  on  certificate  of  disability 
by  the  commander  of  a  geographical  dejmrtment  or  an  army  in  the  field.     *    ♦    * 

Sections  245  and  246,  Army  Regulations,  provide  aa  to  Yio'^  wcAl 
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under  what  circumstances  a  certificate  of  disability  for  discharge  shall 
be  issued. 

Sec  ion  199,  Army  Regulations,  provides  as  follows: 

Justice  to  enlisted  men  who  are  separated  from  their  company  requires  that  they 
have  with  them  descriptive  lists  showing  the  pay  due  them,  their  clothing  accounts, 
and  every  information  that  would  be  required  in  settling  with  the  Government 
should  they  be  discharged.    *    *    » 

Section  2308,  Army  Regulations,  provides: 

When  a  noldier  in  hospital  is  detached  from  his  company  so  as  not  to  be  mustered 
with  it  for  pay,  his  company  commander  shall  certify  and  promptly  send  to  the 
hospital  his  descriptive  list  and  account  of  pay  and  clothing,  containing  all  necessary 
information  relating  to  his  accounts  with  the  United  States,  on  which  the  surgeon 
shall  enter  all  payments,  stoppages,  and  issues  of  clothing  to  him  in  hospital.  *  *  ♦ 
If  he  be  discharged  from  the  service  in  hospital,  the  surgeon  shall  make  out  his  final 
statements  for  pay  and  clothing,  and  shall  in  all  cases  promptly  notify  the  Adjutant- 
General  and  the  company  commander  of  the  date,  place,  and  cause  of  such  discharge. 

When  an  applicant  for  enlistment  presents  himself  to  a  recruiting 
oflScer,  said  officer  explains  to  him  the  nature  of  the  service,  length  of 
term,  the  pay,  clothing,  etc.,  and  after  so  explaining  to  said  applicant, 
and  before  the  enlistment  blank  is  filled  up,  he  requires  him  to  sign  a 
declaration  to  be  appended  to  each  copy  of  his  enlistment,  the  form  of 
which  is  provided  by  section  764,  Army  Regulations,  after  which  he 
is  examined  by  the  medical  and  recruiting  officer,  and  if  accepted  the 
forty -seventh  and  one  hundred  and  third  articles  of  war  are  read  to 
him,  and  not  exceeding  six  days'  time  given  him  to  consider  the  sub- 
ject, and  if  he  still  desires  to  enlist  he  signs  the  enlistment  contract 
and  oath  attached,  which  is  administered  to  him  by  the  recruiting 
officer,  and  from  that  moment  he  is  an  enlisted  man  in  the  military 
service  of  the  United  States  and  subject  to  orders  and  to  punishment 
for  disobedience  of  same.  The  recruiting  officer,  if  recruiting  for  a 
regiment,  makes  out  descriptive  cards  assigning  him  to  the  regiment, 
one  of  which  is  forwarded  to  the  officer  in  command  of  the  regiment 
or  the  temporary  rendezvous  to  which  soldier  is  sent,  where  he  is 
received,  instructed,  ana  performs  the  duties  required  of  a  soldier. 
This  descriptive  card  forms  the  basis  of  his  military  record.  If  the 
soldier  should  be  taken  sick  after  his  arrival  and  report  to  the  com- 
manding officer  of  the  regiment  or  rendezvous  and  be  ordered  to  a 
general  hospital  for  treatment,  then  his  descriptive  list,  as  prescribed 
by  section  199,  Army  Regulations,  would  be  sent  to  the  commanding 
officer  of  such  hospital,  and  it  is  from  this  record  that  the  command- 
ing officer  of  such  hospital  is  enabled  to  make  out  his  final  statement 
for  pay  and  his  description  required  in  the  certificate  of  disability  for 
discharge.  Without  this  record  no  soldier  could  be  discharged  while 
away  from  his  regiment,  nor  could  he  receive  his  pay,  nor  could  he 
ever  be  discharged  from  the  military  service  of  the  United  States  if 
he  was  not  in  the  service.     Claimant,  in  his  statement^  says: 
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I  enlist^  October  6,  1862,  at  Kenton,  Ohio,  and  never  got  to  the  regiment.  I  waa 
sent  to  Camp  Denison,  Ohio,  within  a  day  or  two,  and  was  there  discharged  on 
February  20,  1863,  for  disability  resulting  from  sickness  I  had  there.  I  was  in  the 
barracks  of  said  camp  for  six  or  eight  weeks,  and  answenni  roll  call  for  about  two 
months,  until  I  got  sick.  I  did  guard  duty  around  camp.  There  was  a  great  lot  of 
re<*ruit8  there.  I  took  sick  and  went  to  sick  call,  and  then  I  got  so  bad  I  was  taken 
to  the  general  hospital  swung  in  a  blanket  carried  by  four  men,  where  I  remained 
until  discharged. 

Under  the  circumstances  in  this  c;ase  it  would  lie  unreasonable  to 
conclude  that  this  claimant  was  not  an  enlisted  man  of  the  Thirtv-third 
Regiment  of  Ohio  Volunteer  Infantry.  To  so  hold  would  be  to  say 
that  thi*  recitals  of  the  certificate  of  discharge  were  not  true,  or  to  say 
that  the  Government  had  the  right  to  accept  claimant,  make  him  per- 
form military  duty  in  camp  until  he  became  sick,  then  send  him  to  a 
hospital,  issue  a  certificate  of  disability  for  discharge,  make  out  a  final 
statement  and  pay  him  on  same  for  his  service,  and  then,  when  he 
appears  with  an  honorable  discharge  based  upon  said  certificate  and 
asks  the  benefits  of  a  pension  under  the  law,  reply  to  him  for  the  first 
time — 

You  received  an  honorable  discharge  from  the  military  service  for  a  disability  con- 
tracted therein,  and  in  the  certificate  of  'disability  upon  which  that  discharge  is 
ba«ed,  it  is  stated  that  you  enlisted  for  a  term  of  three  years,  and  that  you  were  an 
unassigned  recruit  of  the  Thirty -third  Ohio  Volunteer  Infantry.  It  is  a<lmitted  that 
said  certificate  of  disability  for  discharge  is  genuine,  yet  the  records  of  the  War 
Department  fail  to  show  your  name  borne  upon  the  rolls  of  the  Thirty-thi.rd  Ohio 
Volunteer  Infantry,  therefore  you  can  not  be  regarded  as  having  bc»en  in  the  military 
service  in  that  organization. 

The  certificate  of  disability  for  discharge  is  an  original  record  made 
by  officers  whose  duty  it  was  to  make  such  a  record,  and  is  the  very 
best  evidence,  and  of  that  class  which  is  entitled  to  an  extraordinary 
degree  of  confidence,  its  value  depending  largely  upon  the  circum- 
stance that  it  was  made  by  authorized  and  accredited  agents  appointed 
for  that  purpose.  The  War  Department  does  not  deny  the  validity  of 
this  certificate  for  discharge,  but  admits  that  it  is  genuine.  Its  con- 
tents must  therefore  be  accepted  as  being  true. 

Section  247,  Army  Regulations,  provides  as  follows: 

In  deciding  upon  applications  for  pension,  reference  is  made  to  the  certificate  of 
disability  for  proper  proof  that  the  soldier  is  entitled  under  the  law.     *    ♦    » 

The  claimant  herein  received  an  honorable  discharge  from  the  serv- 
ice as  authorized  by  section  233,  Army  Regulations,  based  upon  a  cer- 
tificate of  disability  issued  in  compliance  with  sections  245  and  246, 
Army  Regulations,  and  this  certificate  is  on  file  as  evidence  in  this 
case,  and  it  is  to  this  certificate  that  section  247,  Army  Regulations, 
says  that,  in  deciding  upon  applications  for  pension  reference  is  to  be 
made  for  proper  proof,  not  of  disability  alone,  but  toT  pvopex  -^vool 
that  the  soldier  is  entitled  to  a  pension. 


> .». 
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The  record8  of  the  War  Department  show  facts  sufficient  upon  which 
to  find  that  soldier  was  duly  enlisted  in  the  military  service  of  the 
United  States  and  assigned  to  the  Thirty -Third  Regiment  Ohio  Vol- 
unteer Infantry,  though  not  assigned  to  a  company,  and  is  entitled  to 
any  benefits  arising  from  the  act  of  July  14,  1862.  If  the  records  of 
the  Thirty -third  Regiment  Ohio  Volunteer  Infantry  are  not  complete, 
in  failing  to  show  soldier's  name  borne  upon  its  rolls,  he  should  not  be 
permitted  to  suffer  therefor,  when  there  is  a  record  on  file  showing  he 
was  an  unassigned  recruit  of  said  regiment,  enlisted  and  paid  as  a  mem- 
ber of  same,  accorded  hospital  privileges,  and  discharged  the  service  not 
"rejected  as  a  recruit,"  but  upon  a  certificate  of  disability  as  being 
duly  and  regularly  enlisted  as  a  soldier,  and  for  diseases  contracted 
after  his  enlistment  in  the  service. 

The  action  of  the  Bureau  in  rejecting  his  claim  for  restoration  was 
error  and  is  accordingly  reversed.  Such  further  action  consistent  with 
the  views  herein  expressed  as  may  be  found  appropriate  will  be  taken. 


SERVICE— DESERTION— ACT  JTTNE  87,  1890. 

George  Johnson. 

Appellant  was  arrested  for  desertion  three  days  after  his  enlistment  and  was  never 
assigned  to  any  duty  as  a  soldier  thereafter,  and  performed  no  military  service. 

Held:  That  he  did  not  serve  ninety  days  in  the  military  or  naval  service  of  the  United 
States  within  the  meaning  of  the  second  section  of  the  act  of  Jane  27,  1890. 

Assistant  /Secretary/  F,  L,  Campbell  to  the  Coimnissioner  of  Pensions^ 

Noveinher  25,  1902. 

In  the  above-entitled  case  (George  Johnson,  unassigned,  First  Bat- 
talion Sharpshooters,  Maine  Volunteer  Infantry)  a  motion  for  recon- 
sideration of  the  departmental  opinion  of  December  11, 1901,  was  filed 
by  the  attorney  of  claimant  September  20, 1902.  ^id  opinion  affirmed 
the  action  of  the  Bureau  in  dropping  claimant's  name  from  the  roll 
under  the  act  of  June  27,  1890,  on  the  ground  that  he  did  not  render 
ninety  days'  service  during  the  war  of  the  rebellion. 

The  motion  is  as  follows: 

In  alwve-descrilx^d  j)eii8ion  claim  reconsideration  is  requested  upon  the  ground 
that  the  Department  erred  in  placing  a  construction  on  the  second  section  of  the  act 
of  June  27,  1890,  not  warranted  by  the  language  of  the  section  and  incorporatiiig 
therein  a  word  changing  the  meaning  of  it.' 

The  soldier  was  pensioned  under  the  act  of  June  27, 1890,  and  suheequently  dropped 
from  the  rolls  upon  the  ground  that  he  had  not  rendered  ninety  days*  actual  military 
service. 

The  action  of  the  Bureau  was  affirmed  on  appeal,  the  Department  holding  that  the 
act  of  June  makes  ninety  days'  actual  military  service  requisite  to  a  pensionable  status 
under  said  act. 
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The  second  section  of  the  act  of  June  27, 1890,  makes  no  provision  for  the  perform- 
ance of  ''actual"  military  service. 

That  portion  of  the  section  hearing  on  the  issue  in  this  case  reads  as  follows: 

"That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  service 
of  the  United  States  during  the  late  war  of  the  rebellion  and  who  have  been  honor- 
ably discharged  therefrom    *    *    *    eta" 

In  order  to  sustain  the  adverse  action  of  the  Bureau,  the  Department,  without 
authority  of  law,  changes  the  statute  so  as  to  make  it  read  "actual  military  service," 
the  effect  of  which  is  to  nullify  the  law  in  its  application  to  certain  soldiers  and  sailors 
which,  if  enforced,  would  do  them  great  injustice. 

Does  the  Department  mean  by  ''actual  military  service"  that  -a  man  must  have 
performed  ninety  days'  military  duty,  and  that  the  man  who  enlisted  for  ninety  days 
and  during  the  period  of  such  service  was  absent  from  his  command  without  or  with 
the  consent  of  his  superiors  one  day,  has  no  pensionable  status  imder  the  act  of  June 
27,  1890,  because  he  failed  to  render  ninety  days*  actual  military  duty  or  service,  or 
would  it  be  in  accordance  with  law  to  deny  pension  to  a  man  enlisted  for  ninety  days 
who  during  the  same  period  was  confined  for  one  or  more  days  for  some  breach  of 
military  discipline?  * 

In  the  case  of  a  man  injured  or  taken  sick  and  furloughed  home  before  completing 
ninety  days'  service,  and  who  remained  there  until  the  expiration  of  his  enlistment 
and  received  an  honorable  discharge,  can  he  be  denied  pension  under  this  actual 
military  decision  because  he  failed  to  render  actual  military  service  for  a  period  of 
ninety  days? 

The  statute  makes  no  discrimination;  all  it  requires  is  ninety  days'  service,  and  an 
honorable  discharge  from  the  term  of  enli6tment;  it  does  not  prescribe  how  the  serv- 
ice must  be  rendered,  and  does  not  distinguish  between  the  man  who  saw  service  in 
the  field  and  the  one  who  was  confined  for  a  military  offense  or  home  on  a  sick  fur- 
lough or  to  attend  to  private  business.  All  it  exacts  is  that  he  placed  himself  in  the 
hands  of  the  military  authorities,  under  contract,  for  a  period  of  ninety  days  or  more, 
from  which  he  was  honorably  relieved. 

In  the  case  at  bar  the  soldier  was  in  the  hands  of  the  military  authorities  for  more 
than  ninety  days  and  received  an  honorable  discharge,  thereby  fulfilling  the  require- 
ments of  the  act  of  June  27,  1890. 

It  is  not  within  the  province  of  the  Department  to  add  to  or  take  from  the  statutes, 
neither  has  it  the  power  to  declare  that  an  act  of  Congress  was  intende<l  to  accom- 
plish certain  things  not  plainly  stated  in  the  language  in  which  the  act  is  framed. 

No  possible  authority  exists  permitting  the  Department  to  change  the  meaning  and 
language  of  the  statute  by  incorporating  the  word  "actual  "  so  as  to  suit  conditions 
found  in  a  certain  class  of  cases. 

Law  does  not  sanction  such  a  change  and  sentiment  or  feeling  d(jes  not  justify  the 
rendition  of  a  decision  for  the  purpose  of  covering  a  case  of  thin  kind. 

The  remedy  lies  with  Congress  in  the  enactment  of  an  amendment  covering  the 
wishes  of  the  Department  with  respect  to  soldiers  and  sailors  who  did  not  render 
ninety  days'  honorable  military  ser\'ice. 

As  the  statute  now  stands  a  man  may  have  eighty-nine  days'  service  in  confine- 
ment and  one  day's  actual  military  service  and  receive  an  honorable  discharge  and 
have  a  pensionable  status  under  the  a<;t  of  June  27,  1890. 

It  is  requested  that  the  pensioner's  lawful  rights  be  respected  and  that  the  Com- 
missioner of  Pensions  be  directed  to  restore  his  pension. 

The  attorney  seems  to  take  offense  at  the  use  of  the  word  "actual." 
His  attention  is  invited  to  the  fact  that  the  gist  of  the  opinion  was  not 
in  the  word  to  which  he  makes  objection,  but  rather  on  tVi^  «Atu\\Xfc^ 
fact  tiiat  this  soldier  became  a  deserter  almost  as  soon  «La  \ift  ^^a 
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enlisted  and  was  under  arrest,  in  confinement,  awaiting  trial,  or  under- 
going the  sentence  of  court-martial  up  to  May  24,  1865.  The  ques- 
tion at  issue  here  is  not  a  new  one.  It  has  been  repeatedly  decided 
that  a  soldier  must  render  militarj^  service  for  ninet}^  da3's  or  more 
during  the  war  of  the  rebellion  to  have  a  pensionable  status  under  the 
act  of  June  27,  1890.  It  is  submitted  that  nothing  is  added  to  the 
meaning  clearly  conveyed  in  the  words  of  the  statute  by  using  the  word 
*' actual."  But  such  word  has  frequently  been  used  by  the  Depart- 
ment to  distinguish  a  constructive  service  from  a  pensionable  service 
within  the  meaning  of  the  act  of  .Tune  27,  1890. 

In  the  case  of  John  R.  Trout  (11  P.  D.,  435),  the  Department  used 
the  following  language: 

It  is  believed  that  the  act  of  June  27,  1890,  contemplates  an  ai'tual  service  of  at 
least  ninety  days  in  the  sense  that  the  soldier  or  sailor  beneficiary  must  have  been 
for  that  length  of  time  either  performing  military  duty,  or  in  hospital,  or  on  sick 
furlough,  or  held  as  a  prisoner  by  the  enemy. 

The  case  of  Obediah  P.  Hankinson  (9  P.  D.,  292)  is  nearly  in  point 
with  the  case  under  consideration.  In  that  case  the  soldier  was 
drafted  but  failed  to  report,  and  was  afterwards  arrested,  tried,  and 
convicted  as  a  deserter.     In  the  course  of  the  opinion  it  was  said: 

During  the  time  the  appellant  was  in  desertion,  from  September  27,  1864,  to  March 
6,  1865,  it  will  surely  not  ho  seriously  contended  that  he  was  in  an  honorable  or 
pensionable  service,  and  from  and  after  March  6,  1865,  when  he  was  apprehended, 
up  to  the  time  of  his  discharge,  he  is  shown  by  the  recoi-d  to  have  l)een  held  first  as 
a  prisoner  awaiting  trial,  and  undergoing  trial,  and  after  conviction  as  a  convict 
awaiting  the  carrying  out  of  his  sentence.  That  the  period  of  his  detention,  either 
before  or  after  trial  and  conviction,  under  such  circumstances  would  not  constitute  a 
pensionable  service  under  the  provisions  of  section  2,  act  of  June  27,  1890,  does  not 
admit  of  argument. 

Again,  in  the  case  of  George  W.  Fleck  (7  P.  D.,  343)  the  Department 
said: 

Where  a  soldier's  service  was  compulsory,  and  in  compliance  with  the  sentence  of 
a  court-martial,  and  consisted  of  confinement  at  hard  labor,  with  the  loss  of  all  pay 
and  allowances,  due  or  to  become  due,  he  can  not  l)e  held  to  have  served  in  the  mili- 
tary or  naval  service  of  the  Unitved  States  during  the  war  of  the  rebellion  within  the 
meaning  or  intent  of  the  act  of  June  27,  1890. 

A  transcript  from  the  records  of  the  War  Department  relating  to 
the  case  under  consideration  is  as  follows: 

Geoi^e  Johnson,  unassigne<l.  First  liattalion  Sharpshooters,  Maine  Infantry,  was 
enrolled  January  18, 1865,  and  transferred  t )  Company  D,  Twentieth  Maine  Infantry,. 
June  21,  1865,  and  mustere<l  out  July  16, 1865;  from  enrollment  to  muster  out  he  held 
the  rank  of  private,  and  during  that  period  the  rolls  show  him  present  except  as  fol- 
lows: The  records  of  the  provost- marshal-general  show  him  arrested  at  Auburn,  Me., 
January  21, 1865,  by  the  provost-marshal  of  the  second  district  of  Maine  as  of  the  sharp- 
shooters, and  delivere<l  January  23,  1865,  to  the  A.  A.  P.  M.  G.  of  Maine  at  Augusta; 
$30  reward;  received  and  sent  to  jail  January  23,  1865;  charges  forwarded  February 
-^  JSff^/  Bent  to  First  Maine  Sharpeh cetera  May  24,  1S65-,  dale  ol  dtesietWoiTi  tvot 
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« 

found.  He  was  tried  before  a  general  court-martial  which  convened  at  Augusta,  Me., 
General  Orders,  No.  33,  Department  of  the  East,  New  York  City,  April  28,  1865; 
chai^,  desertion;  finding,  guilty;  sentenced  to  forfeit  $12  per  month  of  his  monthly 
pay  for  the  period  of  one  year,  and  to  be  assigned  to  his  regiment  in  the  field;  sen- 
tence approved,  except  so  much  as  directs  assignment  to  Maine  r^ment  in  the  field. 
Whereabouts  between  May  24,  1865,  and  June  21,  1865,  not  shown. 

It  is  thus  shown  that  within  three  days  from  the  date  of  his  enlist- 
ment this  claimant  was  under  arrest  for  desertion,  and  so  continued, 
either  awaiting  trial  or  undergoing  punishment,  until  May  24,  1865. 
Comes  now  the  attorney  insisting  that  claimant  was  rendering  military 
service  while  being  punished  for  willfully' refusing  to  so  serve.  The 
absurdity  of  his  contention  is  apparent. 

The  language  of  the  act  is  as  follows: 

That  all  peraons  who  served  ninety  days  or  more  in  the  military  service  of  the 
United  States  during  the  war  of  the  rebellion,  and  who  have  been  honorably 
discharged  therefrom.    ♦    *    ♦. 

From  the  date  of  his  enlistment  until  May  24,  1865,  this  claimant 
did  not  "serve  in  the  military  scrv-ice  of  the  United  States."  He  was 
in  prison  for  refusing  to  serve.  His  service  from  May  24,  1865,  to 
July  16,  1865,  from  all  that  appears,  was  pensionable  service,  but  such 
a  period  is  short  of  ninety  days,  and  is  not  pensionable  under  the  act 
of  June  27,  1890. 

The  contentions  of  counsel  are  clearly  untenable,  and  the  action  of 
the  Bureau  from  which  appeal  was  filed  was  proper.  The  motion  for 
reconsideration  is  overruled. 


mariuage— evidence— maktixajo). 
Eliza  Chase  (widow) 

Common-law  marriages  have  not  been  and  are  not  recognized  as  valid  in  Maryland, 
but  while  there  can  not  be  a  valid  marriage  without  a  religious  ceremony,  such 
marriage  may  l)e  proved  without  the  testimony  of  witnesses  who  were  present  at 
the  ceremony;  that  is,  by  general  reputation,  cohabitation,  and  at*knowledgment. 
When  these  exist  it  will  }ye  inferrefl  that  a  religious  ceremony  has  taken  place, 
and  this  proof  will  not  l)e  invalidated  because  evidence  can  not  l>e  obtained  of 
the  time,  place,  and  manner  of  the  celebration  of  the  marriage.  ( Richardson  v. 
Smith,  80  Md.,  1889.) 

In  this  case  it  is  shown  that  soldier  cohabited  with  one  Harriet  Bonlley  prior  to  his 
marriage  to  claimant,  such  cohabitation  was  terminated  many  years  ago,  and 
soldier's  friends  and  relatives,  who  lived  but  a  short  distance  from  him,  were 
ignorant  of  any  marriage  to  the  Bordley  woman.  Cohabitation  alone,  under  the 
circumstances  of  this  case,  will  not  warrant  the  presumption  of  a  marriage  by  a 
religious  ceremony  between  soldier  and  Harriet  Bordley,  and  claimant  must 
therefore  be  held  to  be  soldier's  widow. 

Assistant  Secretary  F.  L.  Carnphell  to  the  Cmmmmiv^ner  of  Pensions^ 

Novemher  25,  1902. 

William  Chase,  deceased,  served  as  a  landsman  in  t\ie  \3i\\te^  §fcaXft» 
ISavyfrom  August  31,  1864,  to  Janimry  22,  1868.     He  died  ^ONOTi- 
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ber  22,  1880,  and  the  claimant,  Eliza  Chase,  filed  a  declaration  for 
pension,  as  his  widow,  under  the  act  of  June  27,  1890,  October  14, 
1890,  No.  8571. 

This  claim  was  rejected  February  22,  1900,  as  follows: 

Approved  for  rejection.  Sailor  having  had  a  wife  living  from  whom  he  had  not  been 
divorced  at  time  of  marriage  to  claimant  (and  who  died  within  a  month  of  him)  she 
ie  not  his  legal  widow. 

From  this  action  claimant,  by  her  attorney,  appealed  September  24, 
1900,  contending  that  it  was  contrary  to  the  weight  of  the  evidence 
on  file;  and  that  even  if  such  marriage  did  occur,  it  was  a  slave  mar- 
riage and  was  voidable,  and  that  the  said  sailor  did  avoid  it  by  his  fail- 
ure to  ratify  it  after  emancipation. 

The  latter  part  of  this  appeal  was  prepared  under  a  mistaken  idea  as 
to  the  facts.  The  deceased  soldier,  claimant,  and  Harriet  Bordley, 
although  colored  persons,  were  free  born,  and  thus  subject  to  all  the 
laws  and  regulations  in  force  in  the  State  in  which  they  resided.  The 
enactments  and  proclamations,  either  State  or  National,  regarding 
slaves  or  slave  marriages  in  no  way  affected  the  status  of  the  marriages 
here  at  issue. 

The  marriage  of  Chase  to  the  claimant,  which  occurred  May  17, 
1871,  was  by  ceremony,  and  was  unquestionably  legal,  if  no  impedi- 
ment to  the  union  existed. 

The  proof  of  a  former  marriage  to  one  Harriet  Bordley  is  found  in 
the  testimony  of  James  Cully  and  James  Bordley  and  an  admission  by 
the  deceased  soldier. 

The  record  of  the  marriage  of  Chase  and  claimant  states  that  he 
was  a  wiclower. 

James  Cully,  in  his  deposition  of   January  27,  1890,  testified  as 

follows: 

While  he  (Chase)  lived  at  Annapolis  he  married  Harriet  Bordley.  He  waa  mar- 
ried to  her  before  he  shipped  in  the  Navy,  and  he  returned  to  her  after  his  dis- 
charge and  until  his  wife's  death.  I  canH  give  the  date  of  that  wife's  death,  but  it 
was  not  long  after  he  was  discharged  from  the  Navy.  She  died  here  in  Annapolis; 
was  buried  in  the  St.  Anne's  burying  ground. 

James  Bordley,  in  his  deposition  of  January  29,  1900,  testified  as 

to  the  alleged  former  marriage  as  follows: 

He  married  my  sister  Harriet  Bordley  during  the  war,  but  I  can't  aay  just  when. 
They  were  married  before  I  enlisted,  which  was  in  1864.  ♦  *  *  And  on  his 
return  William  Chase  again  lived  with  sister  for  a  time,  but  how  long  I  can't  say. 
I  know  that  he  afterwards  deserted  her  and  we  did  not  hear  where  he  went  to,  but 
heard  afterwards  that  he  was  dead.  I  was  not  present  at  the  marriage  of  my  sister 
and  do  not  know  who  they  were  married  by  or  when,  but  I  am  fully  satisfied  that 
they  were  regularly  married.  My  sister  is  dead.  My  Bible  record,  now  shown  you, 
was  written  by  me.  [The  Bible  record  shows  "Harriet  Chase,  the  daughter  of 
Anna  Bordley,  died  November  9,  1880.  M.  A.  W.,  special  examiner.]  That  entry 
was  made  by  me  after  my  sister's  death,  and  the  date  is  correct.  I  did  not  know 
that  soldier,  WUVmm  Chase,  waa  again  married,  for  I  never  eaw  or  heard  from  him 
a/^r  he  deserted  his  ^ret  wife — ray  sister. 
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The  custodian  of  the  records  of  Anne  Arundel  County,  in  which  the 
alleged  marriage  is  said  to  have  occurred,  certified  that  there  was  no 
record  of  such  marriage,  nor  was  any  marriage  license  issued  to 
William  C.  Chase  and  Harriet  Boi-dley. 

It  is  apparent,  after  a  careful  reading  of  all  the  evidence  on  file,  . 
that  this  prior  marriage,  if  it  occurred,  was  unknown  to  the  sailor's 
famil}"^  and  relatives  and  the  friends  of  his  earlier  and  later  years. 
The  evidence  shows  that  he  was  bom  and  raised  in  Calvert  County, 
Md. ;  that  he  resided  in  Annapolis  a  few  years  preceding  and  a  few 
years  succeeding  his  service,  and  that  during  the  balance  of  his  life 
his  home  was  in  Baltimore. 

It  is  evident  that,  before  and  after  service,  Chase  and  Harriet  Bord- 
ley  lived  together,  and  were  known  as  man  and  wife.  Two  witnesses 
testified  to  the  termination  of  this  relation.  Cully  said  it  ended  at  her 
death,  and  the  brother  testified  to  desertion.  If  the  latter  be  accepted 
and  with  it  the  Bible  record,  then  Harriet  Bordley  or  Chase  was  alive 
until  within  two  weeks  of  the  sailor's  death.  If  this  evidence  estab- 
lishes a  legal  marriage  between  William  Chase  and  Harriet  Bordley, 
claimant  is  not  the  legal  widow  of  the  deceased  soldier,  and  is  not 
entitled  to  a  pension. 

The  question  now  arises  as  to  what  constitutes  a  legal  marriage  and 
what  is  competent  evidence  to  prove  it. 

It  is  provided  in  section  2  of  the  act  of  Congress  approved  August     " 
7,  1882,  amending  section  4702,  Revised  Statutes,  as  follows: 

That  marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revised 
Statutes,  shall  he  proven  in  pension  cases  to  }ye  legal  marriages  according  to  the  law 
of  the  place  ^here  the  parlies  resided  at  the  time  of  marriage,  or  at  the  time  when 
the  right  to  pension  at^^crued. 

Section  4705  of  the  Revised  Statutes  does  not  affect  the  case,  as  in 
the  case  of  Eliza  J.  Ellis  (12  P.  D.,  159)  it  was  held  that  this  section 
did  not  apply  to  claims  under  the  act  of  June  27,  1890. 

The  validity  of  Chase's  marriage  must  be  determined  in  view  of  the 
laws  of  the  State  of  Maryland  and  the  decisions  of  its  courts  relating 
thereto. 

In  the  case  of  Dennison  v.  Dennison  (35  Md.,  361)  it  was  said. 

We  think  we  are  safe  in  saying  that  there  has  never  been  a  time  in  the  history  of 
this  State,  whether  before  its  independence  of  Great  Britain  or  sin(!e,  when  some 
ceremony  or  celebration  was  not  deemed  necessary  to  a  valid  marriage.  In  the  early 
days  of  the  province  it  was  not  absolutely  necessary  that  a  minister  of  religion 
shoald  officiate.  A  judge  or  magistrate  could  perform  the  ceremony,  but  still  in  all 
cases  some  formal  ceremony  was  required.     (Act  of  1715,  ch.  44,  sec.  24. ) 

A  marriage  contract  in  this  State  merely  per  verba  de  pnesentis  or  i)er  verba  de 
futuro  cum  copula,  has  no  sanction  in  our  law,  whatsoever  may  be  the  law  up<jn  this 
subject  elsewhere. 

This  decision  was  preceded  and  followed  by  others  oi  Wko.  mvpo^V- 
The  couHs  have  uniformly  held  that  a  marriage,  to  be  vaVid,  wwx^t>  >a^ 
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by  ceremony  and  in  conformity  with  the  requirements  of  the  statutes 
of  that  State.     Common-law  marriages  have  never  been  recognized. 

Special  legislation  has  l)een  enacted  regarding  marriages  between 
colored  persons.  In  1867  the  legislature  passed  the  following  act, 
found  in  section  13,  chapter  62,  of  the  Code  of  Public  General  I^aws 
(Maryland): 

All  marriages  made  and  celebrated  in  this  State  prior  to  March  22,  1867,  by  and 
between  colored  people  are  hereby  confirmed  and  made  valid,  to  every  intent  and 
purpose,  from  the  time  of  the  celebration  of  such  marriages,  respectively;  and  every 
such  marriage  shall  be  held  and  taken  by  all  the  courts  of  this  State  to  l)e  good  and 
sufUcient  in  law,  to  all  intenta  and  purposes,  provided  that  in  every  cajse  the  jMirties 
claiming  to  have  been  married  by  a  competent  person  shall,  by  sufl5cient  proof 
before  some  justice  of  the  peace,  establish  the  fact  of  having  been  so  married,  a 
certificate  of  which  shall  be  filed  with  the  clerk  of  the  circuit  court  of  the  cx)unty 
in  which  said  marriage  was  celebrated,  or  the  court  of  common  pleas  of  Baltimore 
City,  and  be  preserved  with  the  register  of  marriage  licenses  in  the  office  of  said 
clerk. 

The  Department,  in  the  case  of  Samuel  Tuttle  (11  P.  D.,  278),  has 
held  that  the  failure  to  comply  with  that  jx)rtion  of  this  act  which 
requires  certain  proof  and  the  record  of  a  certificate  thereof  does  not 
operate  to  defeat  the  purpose  of  this  act. 

This  act  can  not  be  said  to  change  or  modify  the  requirements  as  to 
marriages,  as  they  affect  the  case  under  discussion.  While  the  act 
used  the  words  ''colored  people"  instead  of  "former  slaves,"  yet, 
considering  its  date,  and  the  events  that  had  preceded  its  passage,  it  is 
plainly  evident  that  it  was  intended  to  validate  marriages  "made  and 
contracted"  in  bondage.  Even  if  it  was  the  intention  of  the  legislature 
to  include  within  its  provisions  freeborn  colored  persons,  the  act  can 
not  be  construed  to  confirm  marriages  entered  into  without  cere- 
mony or  celebration — to  make  valid  common-law  marriages.  The 
whole  policy  and  thought  of  the  citizens  of  Maryland  as  exemplified  by 
legislation  and  judicial  decisions  has  been  against  the  recognition  of 
such  marriages.  It  can  not  be  conceived  that  any  exception  was 
intended  to  be  made  in  the  case  of  freeborn  colored  persons.  The 
wording  of  the  act  confirms  this  view.  It  is  "marriages  made  and 
celebrated,"  and  "  from  the  time  of  the  celebration  of  such  marriages," 
and  "by  a  competent  person"  that  this  act  confirms  and  makes  valid. 
It  presupposes  some  ceremony  or  celebration  in  accord  with  a  custom 
recognized  by  the  contracting  parties  as  valid,  but  not  in  conformity 
with  the  laws  of  the  State  of  Maryland.  It  was  enacted  in  order  that 
a  certain  class  of  persons  who  had  recenth'  been  brought  under  the 
operation  of  the  general  laws  of  the  State  might  easily  adjust  them- 
selves and  their  family  relations  thereto. 

It  having  been  determined  that  common-law  marriages  have  not  been 

and  are  not  recognized  as  valid  in  the  State  of  Maryland,  it  remains 

to  determine  whether  the  evidence  in  this  case  is  sufficient  to  prove  a 

va/id  ceremonial  marriage  between  William  Chase  and  lV»xT\eHiot^' 
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ley.  If  this  can  be  proven,  it  must  be  done  by  the  testimony  of  per- 
sons not  present  at  its  celebration  and  without  the  aid  of  any  record. 
As  to  the  character  of  evidence  admissible  to  prove  a  man-iage,  the 
court  of  appeals  of  Maryland,  in  the  case  of  Richardson  v.  Smith  (80 
Md.,  1889),  decided  that— 

In  this  State  there  c«n  not  be  a*  valid  marriage  without  a  religious  ceremony,  but 
a  marriage  may  be  competently  proved  without  the  testimony  of  witnesses  who  were 
present  at  the  ceremony.  *  *  ♦  The  law  has  wisely  provided  that  marriages  may 
be  proved  by  general  reputation,  cohabitation,  and  acknowledgment.  When  these 
exist,  it  will  be  inferred  that  a  religious  ceremony  has  taken  place,  and  this  proof 
will  not  be  invalidate<i  because  evidence  can  not  be  obtained  of  the  time,  place,  and 
manner  of  the  celebration  of  the  marriage.  On  this  point  we  think  it  is  unnecessary 
to  do  more  than  quote  from  Rodgrave  v.  Roiigrave  (38  Maryland,  97):  "Where 
parties  live  together  ostensibly  as  man  and  wife,  demeaning  themselves  toward  each 
other  as  such  and  are  received  into  society  and  treated  by  their  friends  and  relations 
as  having  and  being  entitled  to  that  status,  the  law  will,  in  favor  of  morality  and 
decency,  presume  that  they  have  been  legally  married." 

That  William  Chase  and  Harriet  Bordley  cohabited  together  has 
been  shown.  But  cohabitation  alone  is  not  sufficient  from  which  to 
infer  a  marriage  by  ceremony,  where,  as  in  this  case,  the  cohabitation 
was  terminated  by  other  means  than  death  or  divorce.  The  only  thing 
that  could  be  construed  into  an  acknowledgment  b}^  Chase  of  a  legal 
marriage  is  the  fact  that  the  record  of  his  marriage  to  claimant  states 
that  he  was  a  widower.  In  contradiction  of  this  is  the  ignorance  of 
his  family  and  his  earlier  friends  of  such  a  marriage,  though  they 
lived  but  a  short  distance  from  Annapolis,  where  the  marriage  is 
alleged  to  have  occurred  and  the  parties  thereto  resided.  The  desig- 
nation of  himself  as  a  widow^er  is  not  proof  conclusive  of  the  a<?knowl- 
edgment  on  his  part  of  a  legal  marriage  between  himself  and  Harriet 

Bordlev. 

As  to  proof  by  general  reputation,  much  the  same  can  be  said. 
Among  those  who  knew  him  longest  and  best  he  was  known  a.s  a 
single  man  at  the  time  of  .his  marriage  to  claimant.  Where  proof  by 
reputation  is  to  be  depended  on,  the  opinion  must  be  general  among 
those  who  would  be  expected  to  know  the  facts;  if  divided,  it  is  no 
evidence  at  all. 

The  evidence  in  this  case  does  not  prove  the  existence  of  a  valid 
marriage  between  Chase  and  Harriett  Bordley,  even  when  considered 
in  view  of  the  liberal  decision  in  the  case  of  one  Richardson  v.  Smith, 
as  to  the  character  of  the  proof  admissible. 

The  evidence  on  tile,  considering  it  in  connection  with  Chase's  state- 
ment heretofore  mentioned  and  the  natural  presumption  against  pre- 
meditated crime,  it  is  not  clear  and  satisfactory  as  to  date  of  Harriet 
Bordley's  death.  Cully,  who  was  a  shipmate  and  seems  to  have  been  an 
intimate  friend  of  the  deceased  sailor,  testified  that  she  died  wVvWe.  ^Vi^ 
was  living  with  VfiWiam  Chase,  and  designates  the  cemete\'>f  u\  v^Vw^i 
iiie  was  buried. 
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The  law  presumes  in  favor  of  the  validity  of  all  marriagfes,  and 
before  this  presumption  can  be  overcome  the  evidence  of  its  invalid- 
ity must  preponderate.  This  has  been  the  effect  of  many  of  the  deci- 
sions of  the  Departmennt.  The  marriage  between  claimant  and 
William  Chase  was  in  conformity  with  the  laws  of  Maryland.  The 
evidence  does  not  prove  any  legal  impediment  to  the  union. 

The  action  of  the  Bureau  is  reversed,  and  the  papers  are  herewi 
returned  for  action  as  above  indicated. 


DEATH— EVIDENCE— PRESUMPTION. 

Annie  Lynch  (widow). 

To  warrant  the  presumption  of  death  of  a  soldier  in  a  pension  claim  it  is  not  neces- 
sary to  show  the  ''unexplained  absence  of  such  enlisted  man  from  his  home  and 
family,*'  as  provided  in  the  act  of  March  13, 1896,  but  proof  that  he  has  not  been 
heard  of  for  seven  years  by  those  (if  any)  who^  if  he  had  been  alive,  would 
naturally  have  heard  of  him  is  sufficient  to  warrant  the  presumption  of  his 
death,  unless  the  circumstances  of  the  case  are  such  as  to  account  for  his  not 
being  heard  of  without  assuming  his  death.     (Davie  v.  Briggs,  97  U.  S.,  628.) 

In  this  case  while  there  were  reasons  why  soldier  did  not  communicate  with  his 
wife,  yet  he  was  in  correspondence  with  his  brothers  and  sister  until  1874,  when 
it  is  supposed  he  was  killed  on  a  railroad,  and  promised  to  write  again,  but  never 
did,  and  these  facts  bring  the  case  within  the  common-law  rule  of  presumption 
of  death  as  stated  in  Davie  v  Briggs. 

Assistant  Secretary  F,  L,  Campbell  to  the  drnvniissioner  of  PensioTis^ 

November  ^6,  1902. 

This  is  an  application  for  pension  under  the  act  of  June  27,  1890, 
filed  December  1,  1892,  by  Annie  Lynch,  No.  5()5312.  She  claims  as 
the  widow  of  Malachi  Lynch,  formerly  of  Company  G,  Fifth  Mary- 
land Volunteer  Infantry. 

It  was  rejected  September  19,  1900,  as  follows: 

Approved  for  rejection.  Claimant,  after  an  exhaustive  special  examination,  failed 
to  prove  that  the  soldier  is  dead  or  that  his  absence  is  unexplained,  as  required  by 
act  of  March  18,  1896.  She  admits  that  for  some  time  before  his  disappearance  she 
separated  from  him  because  of  his  intemperate  habits. 

From  this  action  she  appealed  on  November  27,  1900. 

It  is  contended  by  the  claimant  that  the  soldier  was  killed  by  a  rail- 
road train  in  Pittsburg  in  the  year  1874. 

The  only  evidence  offered  to  prove  his  death  is  found  in  the  testi- 
mony of  Mrs.  Clarissa  A.  Douglass  and  Mrs.  Laura  J.  Douglass,  the 
soldier's  sisters-in-law,  residents  of  Pittsburg.  The  testimony  of  the 
former,  upon  which  the  contention  is  based,  is  as  follows:  (The  testi- 
mony of  Mrs.  Laura  J.  Douglass  corroborates  this  witness  in  most  of 
the  important  facts.) 
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*  *  *  He  called  at  my  house  in  the  year  1874.  In  that  year  he  called  at  my 
hoose  in  Allegheny,  Pa.,  three  or  four  times.  *  *  *  Later  on,  and  in  the  month 
of  July,  he  came  to  my  house,  ^ve  me  good-bye,  and  said  he  was  going  home  to 
Baltimore,  Md.  Can't  recall  that  he  mentioned  his  wife  in  particular,  but  know 
he  had  referred  to  her  several  times  in  conversation.  There  was  nothing  in  his  con- 
versation or  conduct  to  indicate  that  there  was  any  trouble  between  him  and  his 
wife,  or  that  he  did  not  intend  to  return  to  her.  ♦  *  *  After  he  left  me  I  sup- 
^fosed  he  had  gone  home  to  Baltimore.  He  didn't  say  what  route  he  would  take; 
can't  recall  whether  he  said  he  was  going  to  start  that  same  day.  The  thought  never 
entered  my  mind  that  he  had  not  gone  home,  or  that  he  was  dead  or  killed,  until 
one  day  his  wife,  Annie  Lynch,  whom  I  had  never  seen  before,  came  to  my  house 
and  told  me  who  she  was,  and  asked  what  had  become  of  her  husband.  This  was 
about  1878  or  1870.  I  had  never  written  Annie  Lynch  or  Mary  White  at  any  pre- 
vious time  that  Malachi  Lynch  was  dead,  for  I  didn't  know  any  such  thing,  or  even 
suspect  it.  When  she  came  to  me  and  said  Malachi  had  not  been  home  I  was 
amazed.  Then  I  began  to  wonder  what  had  become  of  him,  and  I  remembered  that 
I  had  seen  an  account  of  some  unknown  man  being  killed  on  the  railroad.  *  *  * 
At  the  time  I  saw  the  article  I  did  not  connect  it  with  Malachi  Lynch,  and  I  didn't 
think  of  l^im  in  that  connection  imtil  his  wife  came  to  me  four  years  after  I  had  seen 
the  article. 

Witness  then  describes  a  visit  to  the  coroner's  office  and  the  exam- 
ination of  the  records,  and  other  attempts  by  the  widow  to  locate  the 
absent  husband  or  to  procure  proofs  of  his  death.     She  then  continued: 

His  wife  went  home  and  seemed  to  be  uncertain  whether  to  think  that  Malachi 
was  dead  or  alive.  8he  said  if  he  was  dead  she  would  be  able  to  get  some  army 
bounty,  but  that  she  had  to  prove  his  death. 

In  a  later  deposition,  made  shortly  after  the  death  of  her  husband, 
the  witness  testified  as  follows: 

This  my  husband  told  me  after  he  had  learned  that  a  pension  examiner  had 
called  on  me.  My  husband  said  this:  ^'Tbey  needn't  look  for  him,  he  maybe 
dead  or  he  may  be  alive,  but  he  told  me  when  he  was  here  that  he  never  intended 
to  return  to  his  wife." 

The  special  examiner  made  a  thorough  search  of  the  records  of  the 
coroner's  office  and  of  the  files  of  the  newspapers  for  that  year. 
Nothing  was  found  in  either  that  tended  to  prove  the  death  of  the 
soldier.  Deaths  from  railroad  accidents  were  very  frequent  in  that 
city  during  that  year.  An  unidentified  man  was  killed  about  that 
time,  the  coroner's  jury  finding  that  the  deceased  committed  suicide. 
The  description  of  the  deceased  and  the  newspaper  accounts  of  the 
death  did  not  indicate  that  the  deceased  was  Malachi  Lynch. 

There  is  no  proof  of  death,  nor  is  the  above  evidence  of  such  a  char- 
acter that  it  is  of  any  benefit  in  determining  whether  the  presumption 
of  death  should  apply  in  this  case. 

In  her  original  deposition  the  claimant  faled  to  tell  the  entire 
truth  regarding  her  relations  with  her  husband,  and  made  some  state- 
ments which  the  testimony  of  other  witnesses  proved  to  be  false. 
Her  testimony,  for  this  reason,  can  not  be  accepted  except  >N\ift,x^\xi 
it  is  corroborated  by  other  evidence.     Her  second  depoaitioiv  via  ^u^ypwt- 
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ently  a  true  statement  of  the  facts,  and  is  not  at  variance  with  the 
testimony  of  other  witnesses  in  material  facts.  In  this  deposition  she 
testified  as  follows: 

My  husband  left  Baltimore  in  1873  or  1874,  went  to  Pittsburg,  Pa.,  and  did  not 
again  return.  He  went  away  in  the  evening,  and  I  saw  him  the  name  day,  and  he 
then  said  he  was  going  away  to  look  after  work.  *  *  *  It  is  a  fact  that  we  had  been 
living  apart,  but  not  very  long,  before  he  went  away.  I  suppose  we  were  separated 
several  months,  but  I  don*t  know  how  long.  It  was  three  or  four  months,  or  ])er- 
haps  five  months,  and  I  don't  think  we  were  separated  longer  than  that  atone  time. 
He  was  living  at  his  father's,  and  I  lived  at  a  friend's — Mrs.  Crouch,  now  dead.  I 
don't  really  know  when  he  did  go  away.  He  would  come  to  see  me  nearly  every  day, 
and  one  day  he  said  he  was  going  away,  and  I  did  not  see  him  again.  I  don't  know 
whether  he  went  away  then  or  how  long  afterwards,  for  I  never  inquired  about  him. 
We  were  never  really  separated,  but  just  lived  apart,  for  he  was  a  drinking  man,  and 
had  no  money  when  we  parted,  and  could  not  support  me.  He  stayed  away  several 
times,  for  short  periods,  when  drinking.  *  *  *  My  husband  would  work  for  a 
time,  then  go  on  a  spree,  and  then  he  would  work  again  to  make  up  what  he  owed, 
and  this  continued  during  our  married  life.  He  was  not  unkind  to  me.  *  *  *  I 
received  one  letter  from  him  after  he  went  away. 

This  evidence  is  corroborated  by  Patrick  J.  Lynch,  brother,  and 
Mary  W.  White,  sister,  of  the  soldier.  The  former  testified  that  he 
never  had  heard  from  his  brother,  Malachi,  since  his  departure  from 
Baltimore.  The  sister,  Mary  White,  received  a  letter  from  him  dated 
Pittsburg,  Pa.,  July  2,  1874.  In  this  letter,  which  is  now  in  the  files, 
he  makes  no  mention  of  his  wife,  but  speaks  of  his  visit  to  Mrs. 
Douglass,  and  promises  to  write  again  soon.  She  has  never  heard  from 
him  since  that  date,  and  believes  that  he  is  dead. 

The  act  of  March  13,  1896,  which  regulates  the  proof  of  death  in 
cases  of  this  character,  is  as  follows: 

*  *  *  the  death  *  *  *  shall  be  considered  as  sufficiently  proved  if  satisfactory 
evidence  is  produced  establishing  the  fact  of  the  continued  and  unexplained  alisence 
of  such  enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years, 
during  which  period  no  intelligence  of  his  existence  shall  have  been  received.    *   *   ♦ 

The  proof  in  this  case  conforms  to  the  requirements  of  this  act, 
unless  it  be  to  the  clause  which  states  ''  and  unexplained  absence  of  such 
enlisted  man  from  his  home  and  family."  The  words  ''home  and 
family"  must  not  be  considered  in  a  restricted  sense.  It  clearly  was 
not  the  intention  of  Congress  to  modify  the  rule  that  prevailed  in 
the  common  law.  The  Supreme  Court,  in  the  case  of  Davie  v.  Briggs 
(97  United  States  Supreme  Court  Reports,  628),  states  the  following 
as  the  general  rule: 

The  gtmeral  rule  imdoubtedly  is  that  a  i)erson  shown  not  to  have  been  heard  of 
for  seven  years  by  those  (if  any)  who,  if  he  had  been  alive,  would  naturally  have 
heard  of  him,  is  presumed  to  be  dead,  unless  the  circumstanci's  of  the  case  are  such 
as  to  account  for  his  not  being  heard  of  without  assuming  his  death. 

This  rule  was  accepted  by  the  Department  in  the  case  of  Marie 
Simrpo.     (S  P.  D.,  175.) 
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The  question,  then,  for  discussion  is.  Do  the  facts  and  circumstances 
in  this  case  account  for  his  absence  on  an}^  other  hypothesis  than  that 
of  death? 

Nothing  has  been  heard  of  the  soldier  since  the  latter  part  of  July, 
1874.  The  evidence  discloses  no  reason  why  he  should  not  have 
returned  to  Baltimore  if  he  so  desired,  and  the  testimony  of  Mrs. 
Douglass  shows  that  it  was  his  intention  to  do  so.  Even  if  it  was  his 
intention  to  desert  his  wife,  there  is  no  reason  shown  why  he  should  not 
have  communicated  with  his  brother  or  sister.  One  letter  to  his  sister, 
written  after  his  departure  from  Baltimore,  is  on  file.  In  this  he 
promises  to  write  again  soon;  yet  he  has  never  written.  No  explana- 
tion other  than  his  death  would  account  for  his  silence  after  a  promise 
to  write,  a  silence  lasting  for  nearly  thirty  years.  The  soldier  would 
now  be  over  60  years  old,  and  it  is  not  natural  to  presume  that  for 
anv  reason  indicated  in  this  evidence  he  would  maintain  a  silence  for 
so  many  j'ears.  Even  if  his  departure  from  Baltimore  has  been 
explained,  his  continued  failure  to  return  or  to  communicate  with  his 
brother  or  sister  has  not. 

In  the  opinion  of  the  Department  this  evidence  does  not  explain  his 
continued  absence  in  any  other  way  than  that  he  is  dead.  The  pre- 
sumption of  death  must  prevail,  and  the  action  of  the  Bureau  is 
reversed. 


mabriaoe  and  drvorce— mississippi— impediment. 
Bettie  Ogden  (alleged  widow). 

Prior  to  soldier's  cohabitation  with  the  claimant,  and  prior  to  and  at  the  time  of  the 
ratification  of  the  constitution  of  Mississippi,  December  1,  1869,  he  was  living 
in  the  relation  of  husband  and  wife  with  one  Amanda,  who  was  still  living  at 
the  time  of  soldier's  death. 

Held:  That  under  the  constitution  of  Mississippi  Amanda  was  soldier's  legal  wife,  and 
his  cohabitation  with  claimant  unlawful  and  she  is  not  his  legal  widow. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Ccyminwsitmer  of  Pensio7is^ 

November  25,  1902. 

William  Ogden  served  for  nearly  a  year  as  a  private  in  Company  C, 
Seventieth  United  States  Colored  Volunteer  Infantry,  and  was  honor- 
ably discharged  July  8,  1865. 

He  died  December  25,  1890. 

January  26,  1891,  Bettie  Ogden,  claimant  herein,  applied  for  pen- 
sion in  her  right  as  alleged  widow  of  soldier  under  the  third  section 
of  the  act  of  June  27, 1890. 

Her  application  was  finally  rejected  October  19, 1900,  on  the  ground 
that  she  was  not  the  legal  widow  of  soldier. 

She  filed  her  appeal  November  7,  1900. 
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The  facts  as  disclosed  at  a  special  examination  made  in  July,  1900, 
are  as  follows: 

The  claimant,  about  January  1,  1874,  commenced  living  with  the 
soldier  as  his  wife.  There  was  no  marriage  ceremony,  but  they 
mutually  agreed  to  form  a  matrimonial  union,  and  so  lived  together 
as  husband  and  wife,  and  were  so  recognized  until  the  death  of  the 
soldier  in  1890. 

It  further  appears  that  the  soldier  had  formed  a  similar  union  in 
1863  with  one  Amanda  Burke,  which  continued  until  about  1871  or 
1872,  when  the  soldier  and  Amanda  separated,  without  the  formalities 
of  a  divorce,  and  Amanda  four  years  thereafter  was  ceremonially  mar- 
ried to  another  man. 

It  also  appears  by  claimant's  own  testimony  that  prior  to  her  said 
union  with  the  soldier  she  (claimant)  had  maintained  similar  relations 
with  one  Edwards,  but  had  voluntarily  separated  from  him  on  account 
of  ill-treatment. 

Both  Edwards  and  Amanda  were  living  at  date  of  soldier's  death. 

Claimant's  union  with  the  soldier  was  consummated  in  Mississippi, 
as  was  also  the  union  of  soldier  with  Amanda  Burke, 

The  constitution  of  Mississippi,  ratified  December  1, 1869,  provides: 

That  all  persons  who  have  not  been  married,  but  are  living  together  and  cohabit- 
ing as  man  and  wife,  shall  be  taken  and  held  for  all  purposes  in  law  as  married,  and 
their  children,  whether  bom  before  or  after  the  ratification  of  this  constitution,  shall 
be  legitimate,  and  the  legislature  may,  by  law,  punish  adultery  and  concubinage. 

At  the  date  of  the  adoption  of  this  constitution  the  soldier  was  living 
with  Amanda  Burke  as  her  husband  and  was  so  recognized  by  his 
friends  and  acquaintances. 

They  were  therefore  husband  and  wife,  and  their  subsequent  mutual 
separation  did  not  operate  to  dissolve  the  matrimonial  union  so  formed. 

If  the  relation  of  husband  and  wife,  so  created  by  the  organic  law 
of  the  State,  could  be  dissolved  by  the  caprice  of  one  or  both  of  the 
parties  to  the  union  this  constitutional  provision  would  be  without 
force  and  would  foster  concubinage. 

It  follows  that,  the  soldier  having  a  lawful  wife  living  at  date  of  his 
union  with  claimant,  such  union  was  illegal  at  its  inception,  and  so 
continued  at  least  until  the  death  or  divorce  of  his  former  wife, 
Amanda  Burke,  neither  of  which  events  occurred  during  the  lifetime 
of  soldier. 

The  claimant  not  being  the  legal  widow  of  soldier  the  action  of  the 
Bureau  is  affirmed. 
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MAB»IAGE— EVIDENCJE--IMPEDIMENT--PIIESUMPTION. 

Cathebine  Jacobs  (widow). 

Claimant  and  soldier  continued  to  live  and  cohabit  together  as  husband  and  wife  for 
ten  years  after  the  death  of  his  first  wife  and  up  to  the  time  of  his  death,  during 
which  time,  and  for  fifteen  years  prior  thereto,  they  were  generally  repute<l  and 
acknowledged  to  be  husband  and  wife. 

Heid:  That  under  the  laws  of  Missouri  a  contract  of  marriage  between  the  parties 
subsequent  to  the  death  of  soldier's  first  wife  may  be  presumed,  and  hereby  is 
presumed,  and  appellant  is  the  lawful  widow  of  soldier. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Comimssicmer  of  Pensions^ 

Naoemher  25,  1902. 

This  appellant,  Catherine  Jacobs,  on  February  7, 1898,  filed  a  claim, 
No.  670199,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Faith  Jacobs,  who  was  a  member  of  Company  C,  Sixty -fifth  United 
States  Colored  Infantry,  from  February  8,  1864,  to  January  8,  1867, 
and  who  died  January  9,  1898. 

Said  claim  was  rejected  in  October,  1900,  on  the  ground  that — 

The  claimant  is  not  the  legal  widow  of  the  soldier,  it  being  shown  by  special  exam- 
ination that  he  had  a  former  wife,  Mar}%  living  and  undivorced  when  married  to 
claimant^  and  the  said  former  wife  died  after  said  marriage;  that  no  new  ceremony 
of  marriage  was  performed  between  claimant  and  soldier  after  the  removal  of  the 
impediment  to  a  valid  marriage. 

Payment  to  claimant  of  the  soldier's  accrued  pension  was  also 
refused,  on  the  same  date,  and  on  the  same  ground;  and  on  October 
25,  1900,  she  appealed,  through  her  attorney,  contending  that  the 
soldier's  first  marriage,  being  a  slave  marriage,  was  invalid  and  void, 
and  was  never  ratified  or  legalized  in  any  wa}' ,  and  that  her  own  formal 
marriage  to  him  in  1873  was  therefore  valid. 

The  soldier  died  in  Cooper  County,  Mo. ,  and  appears  to  have  resided 
in  that  State  most  if  not  all  of  his  life,  and  both  alleged  marriages 
were  there  contracted.  In  her  claim  under  the  act  of  June  27,  1890, 
therefore,  appellant  must,  as  provided  in  the  act  of  August  7,  1882, 
establish  a  legal  marriage  according  to  the  laws  of  that  State,  section 
4705  of  the  Revised  Statutes,  relative  to  proving  marriage,  for  pen- 
sionable purposes,  in  certain  cases  of  colored  and  Indian  soldiers, 
having  no  application  to  such  claims  (Eliza  J.  Ellis,  12  P.  D.,  159). 
In  her  claim  for  the  soldier's  accrued  pension,  however,  proof  under 
said  ejection  may  be  made  (Maria  Merritt,  10  P.  D.,  157). 

Testimony  taken  on  special  examination  in  the  appealed  claim  under 
the  act  of  June  27,  1890,  shows  the  soldier  while  a  slave  was  married 
according  to  slavery  customs  to  one  Mary,  that  he  lived  with  her  as 
his  wife  up  to  his  enlistment  and,  without  any  f ui-ther  solemnization, 
for  some  time  after  his  discharge,  when  she  left  him  (or  \ie>  \i^T  lot 
her  fault)  and  married  anothei  man,  with  whom  she  \vve>d  utv\XV  \i^T 
death,  about  1888;  that  after  she  left  him  and  had  inaxri^iOi  Vi^^  «^»^> 
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by  a  formal  ceremony,  remarried  March  6,  1873,  to  this  claimant 
and  lived  with  her  thereafter  until  his  death. 

These  facts  are  well  established  and  are  not  controverted,  and  are, 
in  fact,  admitted  by  this  claimant.  There  is  record  evidence  of  her 
formal  marriage  to  the  soldier,  and  marital  acknowledgment,  cohabi- 
tation, and  reputation  from  the  date  of  their  marriage  is  fully  shown, 
no  question  as  to  the  validity  of  their  assumed  relation  appearing  ever 
to  have  been  raised  until  the  filing  of  this  claim  (except  as  is  herein- 
after referred  to). 

The  supreme  court  of  Missouri  has  distinctly  held  that  in  that  State 
a  slave  marriage  was  "  absolutely  void  in  legal  contemplation"  (John- 
son V.  Johnson,  45  Mo.,  595).  The  court  states,  however,  in  that  case, 
a  suit  for  divorce,  that,  as  a  marriage  under  the  age  of  consent  or  while 
insane  was,  at  common  law,  voidable  only,  and  capable  of  complete 
validation  by  cohabitation  after  the  age  of  consent,  or  during  a  lucid 
interval  in  the  case  of  one  insane  at  the  time  of  marriage,  so  also  as  to 
a  slave  marriage,  "we  perceive  no  good  reason  for  holding  that  the 
contract  may  not  be  assented  to  and  ratified  after  the  incapacity  or 
disability  is  removed,"  and  such  marriage  ''from  the  moment  of  free- 
dom, although  dormant  during  slavery,  produced  all  the  effects  which 
resulted  from  such  contract  among  free  persons,"  the  slave's  moral 
power  to  consent  being  sufficient,  the  court  say,  to  make  his  slave 
marriage  thus  a  voidable  one  only;  citing  Girod  i\  Lewis,  7  Martin 
(La.),  559;  McReynolds  v.  State,  5  Cold.  (Tenn.),  18. 

Also,  in  the  very  recent  case  of  Lee  v.  Lee  (161  Mo.,  52),  an  action 
for  partition  in  which  the  question  of  legitimacy  of  one  born  in  slavery 
of  a  slave  marriage  arose,  while  that  action  was  decided  under  the 
statute  declaring  a  person  so  born  legitimate,  the  writer  of  the  deci- 
sion used  the  following  expressive  language,  referring  to  the  holding 
by  "some  State  courts"  that  a  slave  marriage  was  absolutely  void, 
because  at  common  law  marriage  was  considered  a  civil  conti-act,  and 
the  slave  was  entirely  incapable  in  law  of  making  any  such  contract: 

The  writer  of  this  opinion,  speaking  for  himself  alone,  deems  that  a  very  narrow 
view  of  the  subject.  The  common  law  is  never  so  rigid  a.s  to  require  the  same  rules 
to  be  applie<i  to  all  conditions,  regardless  of  reason  and  justice.  Marriage  is  a  con- 
tract, but  it  is  something  more;  it  is  a  relation,  and  u]X)n  that  relation  is  foimded 
the  moral  strength  and  well-l)eing  of  mankind.  *  *  *  It  is  said  he  (the  slave) 
could  not  consent  because  he  could  not  contract;  *  *  *  what  he  lacked  of  civil 
rights  the  master  had  for  him;  so,  though  he  might  lack  the  technical  power  U>  con- 
sent, yet  when  his  master  gave  his  consent  it  8Upplie<i  what  he  lacked.  These  mar- 
riages of  slaves  were  often  solemnize<l  in  the  presence  of  the  master,  and  by  the 
same  prie.st  or  minister  who  ofRciated  at  such  ceremonies  in  the  master's  family. 
And  that  relation  was  not  infrequently  observed  by  them  ius  sacredly  as  by  those  in 
more  fortunate  condition.  It  seems  to  the  writer  that  it  would  be  degrading  to  our 
law  to  say  that  it  could  recognize  no  distinction  lx*tween  such  a  marriage  and  con- 
cubinage. This  is  the  view  taken  of  the  subje<*t  by  the  courts  of  Ixiuisiana  and  Ten- 
nessee (Girod  f.  I^wis,  7  Martin,  559;  Pierre  t\  Fontenette,  25  La.  An.,  617;  Brown  v, 
CheafchAm,  91  Tenn.,  97). 
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It  must  therefore  he  held  herein  that  there  was  a  valid  inarriaf^fe 
between  the  .soldier  and  his  first  consort,  Marv.  Their  eohabibition 
<iuhsequent  to  their  emancipation  ratified  and  validated  their  prior 
slave  marriage,,  and  there  is  nothing  in  the  wise  to  indicate  any  disso- 
lution of  such  marriage,  tuside  from  the  presumption  of  innocence 
raised  by  the  fact  of  the  remarriage  of  each. 

In  Klein  r.  Landman  (29  Mo.,  259),  an  action  of  slander,  the  defend- 
ant having  charged  the  plaintiff  with  a  prior  marriage,  the  supreme 
court  held  that — 

After  they  (the  plaintiffs)  ha<i  produced  their  marriage  certificate,  with  proof  of 
cohabitation  as  husV>and  and  wife  since  its  date,  the  presumption  was  this  marriage 
was  a  lawful  one,  and  that  the  former  marriage  in  Germany,  if  any  such  was  estab- 
lished, had  been  diasolveil. 

and  also  that  this  presumption  would  obtain  even  were  the  former 
husband  shown  to  be  living. 

The  decision  in  Klein  v.  Landman  was  followed  in  the  case  of 
Wallingham  ^\  Wallingham  (21  Mo.  App.,  609),  an  action  for  nullity 
of  a  marria'^e  on  the  ground  of  a  prior  marriage,  in  which  the  court 
held  that  *'an  actual  marriage  (of  defendant)  with  plaintiff  being 
conceded,  the  presumption  in  favor  of  defendant's  innocence  will  raise 
the  inference  that  her  marriage  with  Gavin  was  dissolved." 

While,  therefore,  there  is  a  legal  presumption  that  there  was  a 
divorce  from  soldiers  first  marriage  prior  to  his  marriage  to  appellant, 
this  presumption  is,  clearl}^  only  a  disputable  one,  and  a  jury  is  at 
lil)erty  to  find  a  divorce  or  not  in  fact  (1  Greenleaf  on  Ev.,  sec.  34; 
MaryC.  Orr,  10  P.  D.,  348,  11  P.  D.,  131;  Caroline  Wagner,  12 
P.  D.,134). 

The  testimon}^  as  to  the  question  of  a  divorce  is  conflicting.  Most 
of  the  witnesses  ''don't  know  of  anv  divorce."  Two  think  there  was 
a  divorce.  One  says  merel}^  "it  is  reasonable  to  suppose"  there  was 
one.  A  daughter  ])y  the  first  wife  never  heard  of  any.  One  says  he 
thinks  soldier '*  just  left"  his  first  wife  ])ecause  she  had  a  child  bj'^ 
another  man.  Another  sa3's  there  was  no  divorce,  and  that  he  would 
have  known  of  it  had  there  been  one.  Another  says  soldier,  after  his 
separation  from  his  first  wife,  wanted  to  marry  the  witness'  sister,  but 
their  mother  objected  because  his  first  wife  was  living,  and  he  then 
went  to  Jefferson  Citv  and  married  claimant.  The  records  of  the 
courts  of  Cooper  and  Cole  counties.  Mo.,  wherein  ]>oth  parties  lived, 
fail  to  show  any  divorce. 

It  is  apparent  from  this  evidence  that  there  was,  in  fact,  no  divorce 
from  soldiers  first  marriage,  and  that  the  legal  presumption  of  a 
divorce  therefrom  can  not  obtain  herein.  His  marriage  to  appellant, 
therefore,  was  void,  as  ''no  length  of  separation  can  dissolve  the  mar- 
riage tie.  Nothing  short  of  the  actual  death  of  one  of  the  coutraetitvg 
parties,  or  the  decree  of  a  court  of  competent  ]ul'isdict\oiv,  caxv  ^^n^x 
tAe  marriage  relationship^'  (Pain  v.  Pain,  37  Mo.  App,,  llOy,  «AV^\!ci^ 
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claimant's  good  faith  in  remarrying  ^' could  not  give  any  validity  to 
the  second  marriage"  (ibid). 

It  is  seen,  however,  that  the  soldier  and  appellant  continued  to  live 
and  cohabit  as  husband  and  wife  for  ten  years  after  the  death  of  his 
first  wife,  and  as  acknowledgment,  cohabitation,  and  reputation  are, 
in  Missouri,  as  generally  presumptive  evidence  of  marriage  (Cargile 
V.  Wood,  63  Mo.,  501),  common-law  marriage  being  valid  in  that  State 
(Dyer  v.  Brannock,  66  Mo.,  391;  State  i\  Bittick,  103  Mo.,  183),  the 
question  arises  whether  such  acknowledgment,  cohabitation,  and  repu- 
tation during  said  period  of  ten  years,  when  no  impediment  to  the 
marriage  of  either  existed,  sufficiently  establish,  prima  facie,  a 
common-law  marriage  between  them. 

In  Cargile  v.  Wood,  supra,  it  is  stated: 

When  a  particular  status  exists  the  law  will  presume  its  continuance,  and  when  it 
is  asserted  it  has  been  changed  some  evidence  of  that  fact  must  l)e  produced.  When 
the  connection  is  illicit  in  its  origin,  tlie  presumption  is  that  it  is  likely  to  continue 
80,  and  if  it  is  alleged  that  it  was  subse<]uently  changed,  it  must  l)e  shown  at  what 
time.it  became  lawful.     *    *    * 

In  that  case  the  cohabitation  was  illicit  at  its  inception,  and  it  was 
left  to  the  jury  to  decide  from  all  the  evidence  whether  there  was  a 
subsequent  marriage.  Also,  in  the  case  of*  Dyer  v.  Brannock,  supra, 
the  question  of  marriage  or  not  was  left  to  the  jury. 

In  Adair  y.  Mette  (156  Mo. ,  496),  an  action  of  ejectment,  wherein 
parties,  after  cohabiting,  with  ac^knowledgment  and  reputation  of 
marriage,  for  several  years  (the  legitimacy  of  a  child  bom  of  such 
cohabitation  being  in  issue),  had  entered  into  a  written  contract  (held 
by  the  court  to  be  invalid)  agreeing  to  marry,  and  in  pursuance  of 
such  conti'act  had  subsequentl}"  formally  married,  the  supreme  court 
held  that  an  instruction  that  the  jury  should  exclude  from  considera- 
tion said  conti'act,  and  said  subsequent  formal  marriage,  and  determine 
the  question  of  a  marriage  from  acknowledgment^  cohabitation,  and 
reputation  alone,  was  "converting  what  in  law  is  onh''  a  rebuttable 
presumption  into  a  conclusive  one  in  effect,"  and  that  "  this  was  pal- 
pable and  prejudicial  error  for  which  the  judgment  should  be  reversed." 
All  facts  tending  for  and  against  a  marriage  should,  the  court  say,  go 
to  the  jury.     See,  also,  Stevenson's  Heirs  v.  McReary  (20  Miss.,  56). 

The  only  adverse  legal  presumption  which  would  apparently  govern 
a  jury  m  considering  this  appellant's  case  is  that  mentioned  in  the 
case  of  Cargile  /'.  Wood,  supra,  viz,  that  ''  when  the  connection  is 
illicit  in  its  origin  *  *  *  it  is  likely  to  continue  so,"  in  which  case 
''  if  it  is  alleged  that  it  was  subsequenth^  changed,  it  must  be  shown 
at  what  time  it  became  lawful;"  and  it  is  further  stated  in  that  case 
that  "when  parties  have  cohabited  together  and  held  themselves  out 
as  man  and  wife,  and  there  are  circumstances  from  which  a  present 
contract  may  be  inferred,  the  law,  out  of  charity  and  in  favor  of  inno- 
cence  and  good  inomls,  will  presume  matrimony.'^ 
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It  must  be  admitted  there  is  little  in  evidence  herein  indicating  any 
change  of  relation.  The  parties  merely  continued  to  acknowledge 
themselves  to  be  husband  and  wife,  to  cohabit  as  such,  and  to  be 
reputed  to  be  such.  Necessarily,  however,  such  acknowledgment  and 
reputation  must  be  viewed  in  a  different  light  from  the  acknowledg- 
ment and  reputation  prior  to  the  first  wife's  death.  The  latter  acts 
must  be  regarded  in  the  light  of  the  then  existing  impediment  to  mar- 
riage and  as,  therefore,  nugatory  as  facts  tending  to  indicate  marriage. 
The  former  acts,  however,  must  be  regarded  in  the  light  that  no 
impediment  to  marriage  then  existed  and,  giving  effect  to  the  general 
pr^umption  of  innocence,  as  indicating  consequently  a  present  valid 
matrimonial  relation. 

In  Mississippi  the  courts  hold  on  similar  facts  that  marriage  may  be 
presumed  from  the  fact  of  continuance,  after  removal  of  an  impedi- 
ment, of  cohabitation  which  had  been  bona  fide  and  not  meretricious  in 
character  (Minerva  Brown,  11  P.  D.,  266);  and  even  in  one  case,  Floyd 
V.  Calvert  (53  Miss.,  37),  where  the  prior  cohabitation  was  in  "con- 
fessed adultery,"  the  court  said  the  continuance  of  cohabitation  "might 
of  itself  be  a  strong  circumstance  to  show  *  *  *  the  desire  to 
assume  toward  each  other  a  new  and  lawful  relationship."  It  has  been 
similarly  held  in  New  York  (Nora  O'Brien,  12  P.  D.,  32).  In  Cau- 
jolle  V.  Ferrie  (23  N.  Y.,  90)  the  court  held  that— 

The  preeamption  that  an  intercourse  illicit  in  its  origin  continued  to  be  of  that 
character  may  be  repelled  by  a  contrary  presumption  in  favor  of  marriage  and  of  the 
legitimacy  of  ofbpring,  although  the  circumstances  fail  to  show  when  or  how  the 
change  from  concubinage  to  matrimony  took  place. 

From  the  character  of  the  parties  in  this  case  and  the  circumstances 
shown  it  does  not  appear  that  they  ever  intended  other  than  a  matri- 
monial union.  They  were  colored  people  who  had  but  recently 
emerged  from  the  bonds  of  slavery,  and  whose  ideas  of  law  were 
doubtless  immature  and  untrained.  His  first  wife  having,  it  is  stated, 
been  unfaithful  to  him,  left  him  and  married  another,  he  evidently 
r^arded  himself  as  free  to  marry  again  also,  and  having  done  so  and 
lived  in  that  relation  with  appellant  during  the  fifteen  years  subse- 
quently without  any  molestation  in  such  relation  by  the  law,  it  is  not 
inconceivable  that  neither  he  nor  appellant  saw  any  necessity  in  law 
for  a  formal  second  marriage  after  his  first  wife's  death.  The  entire 
course  of  their  married  lives  conformed  to  the  law  and  habits  of  mar- 
ried people,  and,  as  stated,  no  question  appears  ever  to  have  been  raised 
during  their  joint  lives  as  to  the  matrimonial  character  of  their  rela- 
tions. The  single  adverse  feature  in  the  case  bearing  on  the  question 
of  illicit  intent  on  the  part  of  the  soldier  is  the  testimony  of  one  wit- 
ness that  he  was  refused  marriage  with  the  witness'  sister  because  of 
his  having  a  living  wife.  This  testimony,  standing  alone,  is  too  weak 
to  warrant  a  holding  that  the  entire  cohabitation  belw^eiv  \vvhv  ?lxA 
sppelbnt  during  the  long  period  of  twenty -five  years  vraa  \T\\ftxvl\o\VBJX^ 


64  DECISIONS   BELATING    TO   PENSIONS. 

illicit.  Their  conduct  during  this  period  argues  most  strongh'  to  the 
contrary.  While  the  law  will  not  force  marriage  upon  any,  it  will 
nevertheless  hold  those  to  be  married  who  intend  marriage,  if  such 
holding  be  within  legal  possibility  (Dickerson  v.  Brown,  49  Miss., 
373). 

The  Department  is  convinced  that  the  facts  shown  in  evidence  would 
be  held  by  the  courts  of  Missouri  sufficient  to  sustain  a  finding  by  a 
jury  that  there  was  a  valid  marriage  between  the  soldier  and  appellant 
existing  at  the  time  of  his  death,  and  that  she  is,  consequently,  his 
widow.  It  is  therefore  held  that  she  has  sufficiently  established  such 
marriage  and  that  she  is  his  widow,  and  the  action  appealed  from  is 
reversed  accordingly. 

MARRIAGE— EVTDKNCE—PKKSUMPnON  OF  DEATH— KENTUCKY. 

Nancy  Nolen  (widow). 

A  marriage  duly  and  formally  entered  into  is  presmiied  to  be  valid;  and  alight  evi- 
dence is  held  sufficient  to  warrant  a  finding  of  fact  that  death  of  a  prior  consort 
'occurred  within  a  period  of  seven  years  prior  to  such  marriage,  when  such  fact  is 
essential  to  make  it  valid. 

Ajssiatcmt  Secretary  F,  L,  Campbell  to  the  dyfrnnUsioner  of  Pefmons^ 

NomirJber  %5,  1902. 

This  is  a  motion,  filed  July  25,  1902,  for  reconsideration  of  depart- 
mental decision  of  July  12,  1902,  affirming  rejection  of  appellant's 
claim  for  widow's  pension  on  the  ground  that  she  is  not  shown  to  be 
the  soldier's  widow,  the  death  of  her  former  husband  not  being 
established. 

It  is  contended  in  this  motion  that  there  is,  in  said  decision — 

a  misconception  of  facts  and  a  misapplication  of  law ;  that  the  burden  is  u{X)n  the 
Government  to  show  the  claimant's  former  husband  is  alive,  and  that  said  former 
husband  should  be  presumed  to  l>e  dead  in  order  to  sustain  her  marriage  to  the 
soldier. 

The  claimant  admits  her  former  marriage  to  one  Samuel  Jefferson, 
and  states  that  in  November,  1861,  he  enlisted  in  Company  D,  Twenty- 
second  Kentucky  Infantry,  secured  a  leaye  of  absence  a  few  weeks 
later,  and  after  remaining  at  their  home  a  few  days  left,  deserting  the 
service,  and  saying  if  he  was  alive  at  the  expiration  of  his  term  of 
enlistment  he  would  return;  that  in  1863  she  was  told  by  one  George 
Rice,  who  came  back  from  Pennsylvania,  said  Jefferson's  old  home,  to 
her  home  in  Kentucky,  that  he  had  seen  said  Jefferson  in  Pennsyl- 
vania, and  that  he  was  dead;  and  that  accordingly,  two  years  later, 
hearing  nothing  further  of  him,  she  married  the  soldier  Nolen,  witii 
whom  she  lived  thereafter  until  his  death,  in  1892. 

The  onl}^  testimony  in  support  of  claimant's  statement  as  to  said  Jef- 
ierson  is  that  of  her  niece,  who  says  merely  that  8\i^  Y^in^iDXietu  Yutt 
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uncle,  Samuel  Jefferson;  that  he  enlisted  in  the  Army,  came  home,  and 
left  the  country  and  never  returned;  that  ''it  was  rumored-'  he  was 
dead,  and  that  his  brother  told  her  he  was  dead;  also  the  testimony  of 
a  former  schoolmate  of  claimant  that  said  Jefferson  enlisted  in  the 
Army,  deserted  claimant,  left  the  country,  and  never  returned;  that 
''it  has  teen  the  rumor  of  the  country  that  he  was  dead,"  and  that 
after  some  vears  claimant  remarried. 

The  name  Samuel  Jefferson  is  not  found  on  the  rolls  of  Compan}^  D, 
Twenty-second  Kentucky  Infantry,  and  it  is  not  shown  whether  any 
claim  for  pension  was  ever  filed  in  that  name. 

It  is  noted  that  claimant's  marriage  to  the  soldier  Nolen  was  four 
years  only  after  the  alleged  desertion  of  her  by  said  Jefferson,  when 
the  latter  was  last  definit^ly  known,  apparently,  to  be  alive,  for  while 
she  claims  to  have  had  the  report  of  his  death  from  Rice  in  1863,  she 
doe^d  not  say  when  Rice  said  he  had  died.  This  case,  therefore,  does 
not  come  within  the  same  rule  as  that  of  Amy  Collins  (12  P.  D.,  202), 
cited  by  appellant,  which  was  decided  under  the  Kentu<;ky  statute  and 
decisions  aii;  to  remarriage  after  five  years'  absence  of  a  former  husband 
or  wife. 

A  remarriage  ''  where  there  is  a  husband  or  wife  living  from  whom 
the  person  marrying  has  not  been  divorced  "  is  declared  by  the  Ken- 
tucky statute  to  be  void  (sec.  2,  art.  1,  ch.  52). 

And  said  State  statute  also  provides  that — 

If  any  person  who  shall  have  residecl  in  this  State  go  from  and  do  not  return  to 
this  State  for  seven  successive  years,  he  shall  be  presumed  to  be  dead  in  any  case 
wherein  his  death  shall  come  in  question,  unless  proof  be  made  that  he  was  alive 
within  that  time.     (Sec.  16,  ch.  37.) 

And  the  court  held  in  Bank  of  Louisville  v.  Board  of  School  Trustees 
(83  Ky.,  230)  that  this  latter  statute  did  not  exclude  proof  under  the 
common-law  rule  as  to  presumption  of  death,  and  that,  on  proof  of 
seven  j^ears'  absence,  "the  burden  shifts,  the  presumption  of  life 
ceases,  and  it  is  incumbent  upon  the  party  asserting  it  to  show  that 
the  person  was  alive  within  that  time;"  a  failure  for  twenty  years  to 
draw  a  bank  deposit  being  held  in  that  case  sufficient  to  raise  the 
presumption  of  the  depositor's  death. 

It  was  also  held  in  the  case  of  Kendrick,  etc.,  v.  Grand  Lodge 
A.  O.  U.  W.  (8 Kentucky  L.  R.,  149),  citing  Davie  v,  Briggs  (97  U.  S., 
628),  that— 

The  presumption  of  law  that  a  person  is  dead  where  he  ha^  been  absent  from  his 
domicile  for  seven  years  without  being  heard  from  relates  only  to  the  fact  of  death, 
and  the  time  of  death,  whenever  it  is  material,  must  be  a  subject  of  distinct  proof. 
The  fact  of  death  alone  being  presume^!,  the  jury  must  fix  the  date  according  to  the 
circumstances  of  the  particular  case.  *  *  *  If  there  is  nothing  from  which  death 
could  be  inferrecl  at  a  time  prior  to  the  expiration  of  the  seven  years,  th^n  the 
plaintiff,  upon  whom  rests  the  onus  of  proving  death  at  a  particular  penod  \>vilQT^ 
the  expiration  of  the  seven  yearSf  must  fail 
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And  in  Sneed  v:  Ewing  et  al.  (5  J.  J.  M.,  490),  a  case  qaite  similar 
in  its  facts  to  appellant's,  the  court  stated  (the  italics  being  the 
court's): 

In  this  case  Prince  abandoned  the  mother  of  Mrs.  Ewing  without  any  known  or 
assigned  cause,  intending  never  to  return.  He  never  did  return.  But  the  law  would 
not  presume  his  death  at  the  date  of  Moore's  marriage  (1S06),  because  then  he  had 
been  absent  only  about  three  years,  and  one  witness  has  sworn  he  was  alive  in  1809. 

The  court  in  that  case  refused,  however,  to  decide  whether  there 
was  a  marriage  to  said  Prince  or  whether  he  was  dead  at  the  remarriage 
to  Moore,  as  '^  this  is,"  they  said,  ''the  province  of  the  jur}'^,"  and  they 
remanded  the  case  accordingly  for  a  jury  trial. 

In  a  case,  however,  where  two  only  of  three  executors  had  signed  a 
certain  deed,  and  the  pleadings  alleged  the  des^th  of  the  third  executor, 
the  court  presumed  as  a  matter  of  law  that  such  death  was  prior  to 
the  execution  of  said  deed  (Hardin's  Ex.  v,  Harrington,  11  Bush,  367). 

But  the  American  courts  have  held  generally  that  the  question 
whether  a  prior  marriage  was  dissolved  by  death  or  divorce  at  the 
time  of  remarriage  of  one  of  the  parties  to  such  prior  marriage  is  one 
of  fact,  merely,  for  the  jury  to  deteimine  from  all  the  evidence  in  the 
case;  the  jury  being  instructed,  however,  that  every  presumption  is 
entertained  in  order  to  sustain;  and  the  law  favors  strongly  a  marriage 
entered  into  in  due  legal  form  and  in  the  honest  belief  by  the  parties 
themselves  of  the  capacity  of  each  to  contract  such  marriage;  and 
especially  is  such  a  marriage  favored  when  it  has  remained  unques- 
tioned for  very  many  years,  or  children  have  been  born  thereof,  or  one 
of  the  parties  thereto  has  died,  and  but  slight  evidence  is  accepted  in 
such  cases  as  suflBcient  to  sustain  a  verdict  finding  the  first  husband's 
or  wife's  death  or  divorce  prior  to  such  remarriage.  (See  decisions 
cited  in  Louisa  C.  Germain,  11  P.  D.,  66;  Esther  A.  Palmer,  ibid., 
320;  Minerva  Brown,  ibid.,  266;  Nora  O'Brien,  12  P.  D.,  32;  Mar- 
garet E.  Harnden,  ibid.,  278;  Mahala  Viles,  ibid.,  468.) 

It  is  noted  that  the  above-quoted  statute  of  Kentucky  does  not,  nor 
do  the  statutes  of  most  of  the  States,  declare  a  remarriage  to  be  void 
merely  because  of  the  prior  marriage,  but  only  if  the  former  consort 
be  "alive"  and  undivorced  at  the  time  of  the  remarriage.  There  is, 
certainly  in  this  case  nothing  whatever  to  indicate  that  appellant's 
first  husband,  Jefferson,  was  alive  at  the  time  of  her  marriage  to 
Nolen,  and  if  the  later  marriage  is  to  be  held  void  under  the  statute  it 
must  be  so  held  upon  the  bare  presumption  of  the  continuance  of 
Jefferson's  life,  a  presumption  of  facit  which  has  little  force,  in  view  of 
the  forty  years  which  have  elapsed  since  he  was  last  known  to  be  alive, 
and  which  is  counterbalanced  by  the  strong  presumptions  above 
referred  to  attending  her  remarriage. 

Bishop,  in  Marriage,  Divorce,  and  Separation,  section  951,  says 
positively: 
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If,  while  this  presumption  of  the  continued  life  of  an  alieent  party  to  a  nmrriage 
rem&iiis,  the  other  enters  into  a  second  marriage,  the  presumption  of  the  innocence 
of  each  marriage  operates  as  a  counter  presumption  of  death.     Should  it  be  urged 
that  in  natural  reason  the  marriage  does  not  render  the  death  more  probable,  the 
reply  is  that  actual  belief  and  conclusion  from  presumption  are  not  necessarily  identi- 
cal, yet  truly  the  marriage  is  an  added  ground  for  inferring  death.     For  right-minded 
men  and  women,  as  all  are  assumed  to  V)e,  will  not  knowingly  commit  polygamy.     And 
one  who  has  lived  in  matrimony  with  another  can  judge  Ixitter  than  a  stranger  of  the 
probability  of  the  other's  death  under  the  special  facts  best  known  to  him,  so  that 
in  the  particular  instance  his  conclusion  is  more  likely  to  be  right  than  the  general 
rule  of  the  law,  which  was  founded  by  strangers  for  the  average  person  and  case. 

It  appears,  therefore,  to  be  the  law  in  Kentucky,  as  in  most  of  the 
States,  that  while  death  within  the  period  of  seven  years  will  not  be 
presumed  as  a  matter  of  law  in  order  to  sustain  a  remarriage  within 
that  period  (as  held  in  the  case  of  Sneed  v.  Ewing,  supra),  j^et  the  jury 
ma3'  find  such  death  as  a  fact;  and  the  prevailing  American  decisions 
appear  to  accept  very  slight  evidence  as  sufficient  to  sustain  such  a 
finding. 

In  this  case  it  appears  that  said  Jefferson  stated  when  he  left  appel- 
lant in  1861  that  he  would  return  at  the  end  of  the  war  if  he  were 
then  alive.  There  was  apparently  a  rumor  of  his  death,  and  two 
people,  one  a  brother,  appear  to  have  known  of  his  death.  The  fact 
itself  of  her  remarriage  under  these  circumstances  tends,  in  the  view 
stated  by  Bishop,  to  establish  Jefferson's  death.  And  the  fact  that  it 
is  now  forty  years  since  he  was  last  known  to  be  alive  is  admissible, 
and  of  considerable  weight  as  in  support  of  said  rumor  and  report  as 
to  the  fact  of  death  prior  to  her  remarriage.  (See  Nora  O'Brien, 
supra;  Johnson  v.  Johnson,  ll-i  111.,  611.) 

This  hearsay  testimony  as  to  the  report  of  Jefferson's  death,  espe- 
cially that  concerning  said  Rice,  is,  however,  of  doubtful  admissibility. 
In  Dudle}^  v.  Grayson  (6  Mon.,  263)  the  court  held  that  a  witness' 
testimony  that  one  Johnson  in  Missouri,  where  the  absent  party  was, 
had  told  him  such  part}^  was  dead,  is  inadmissible,  it  not  being  shown 
who  said  Johnson  was,  or  what  means  of  knowledge  of  the  fact  stated 
by  him  he  had,  or  whether  he  was  any  relative  to  said  party,  but  he 
appearing  to  be,  as  stated,  an  "entire  stranger,"  as  Rice  in  this  C4ise 
appears  to  have  been.  And  also  in  Smothers  v.  Mudd  (9  B.  M.,  41)2) 
the  court  held  that  the  testimony  of  witnesses  that  certain  parties  had 
told  them  the  one  whose  death  had  been  presumed  under  the  seven - 
j'car  rule  was  alive  was  inadmissible,  it  not  being  shown  that  such 
parties  themselves  were  unprocurable  as  witnesses.  '^ 

In  view  of  these  deficiencies  in  the  testimony,  and  of  its  genenil 
raeagerness,  this  claim  should  be  thoroughly  specially  examined  in 
order  to  a.scertain  more  fuUv  the  facts  as  to  said  Jefferson — his  and 
appellant's  family  relations;  whether  pleasant  or  not,  and  whether  lie 
was  much  attached  to  their  home;  where  in  Pennsvlvania  was  lu!>  "old 
home;"  who  hi*;  relatives  there  or  elsewhere  were*,  w\iO  tiaidL^Vi^N^vvid),^ 
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ami  what  nieiins  of  knowledge  he  ma}"  have  had  a«  to  said  Jefferson, 
and  just  what  he  stated  as  to  the  latters  death;  the  name  of  Jefferson's 
brother  who  is  said  to  have  told  of  his  death;  and  the  testimony  of  any 
of  these  who  may  be  now  living  should,  if  possible,  be  obtained,  ag 
also  a  full  deposition  from  appellant. 

The  papers  are  returned  herewith  for  special  examination  of  the 
claim  on  the  line  indicated,  to  be  retransmitted,  on  completion  thereof, 
for  the  final  disposition  of  the  motion  on  its  merits. 


M  AKUIAGE— ILLINOIS-M ISSOUIII— E>a  DENCE— l»RESUMl»TION. 

Leticia  C.  a.  Spencer  (wiix)\v). 

Ill  either  Illinois  or  Missouri,  where  a  marriage  duly  and  formally  entered  into  i- 
Hhown,  a  divorce  from  a  prior  marriage  will,  in  general,  l)e  presumed  in  order  to 
sustain  such  remarriage. 

A>ssisfant  Secretary  F,  L.  CanipheU  to  the  CfnamUmmer  of  Pensions^ 

Nommher  25,  1902. 

I'his  appellant,  Leticia  C.  A.  Spencer,  on  Ma}'  11, 1898,  filed  a  claim, 
No.  ()7G185,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Franklin  Spencer,  who  was  a  member  of  Company  E,  Eleventh,  and 
of  Company  B,  Fourteenth  Missouri  Volunteer  CavaliT,  from  March 
11,  ISO'J,  to  November  17, 1865,  and  who  died  January  2-1,  1898,  while 
residin*^  in  Pike  County,  III. 

Said  claim  was  rejected  in  October,  1900,  on  the  ground  ^'the  claim- 
ant declared  her  inability  to  prove  death  or  divorce  of  former  wife  of 
soldier:"  and  on  October  25,  1900,  she  appealed,  through  her  attor- 
neys, contending  that  it  is  not  necessary  for  her  to  prove  the  death  or 
divorce  of  the  soldier's  former  wife  in  order  to  establish  her  marriage 
to  him. 

This  claimant  alleges  she  and  soldier  were  married  in  September, 
180s,  ill  Paris,  Monroe  County,  Mo.;  that  she  was  never  before  mar- 
ried, and  that  he  had  been  divorced  from  a  former  wife,  and  that  the 
soldier  left  two  chiklren  by  her  under  16  years  of  age;  and  in  a  sub- 
s(M[uent  affidavit  she  states  she  never  knew  of  any  record  of  their 
marriage,  and  can  furnish  no  record  evidence  thereof;  that  the  justice 
of  the  i)eace  who  married  them  died  about  1S87,  or  prior  thereto;  thai 
all  witness(»s  to  their  marriage  were  strangers  to  her,  and  she  knows 
noiui  of  them;  that  she  saw  his  divorce  from  his  first  wife  many  times, 
but  it  has  been  lost,  and  she  know\s  no  one  **  in  the  countrv  that  knows 
anvthinir  about  it." 

The  only  testimony  filed  herein  is  a  joint  affidavit  by  two  affiants 
(one  a  daughter  of  claimant)  stating  they  had  known  the  soldier  and 
claimant  for  eleven  and  for  twenty  years,  respectively,  and  "know 
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that  they  lived  together  as  man  and  wife,  and  were  recognized  as  such 
in  the  communitv  in  which  thev  lived."' 

Tlie  action  appealed  from  can  not  be  sustained.  There  appears  to 
be  sufficient  evidence  herein  to  support,  prima  facie  at  least,  a  mar- 
riage according  to  the  laws  either  of  Missouri  or  of  Illinois,  marriage 
))eing  provable  herein  under  the  act  of  August  7,  1882,  "ac<x)rding  to 
the  law  of  the  place  where  the  parties  resided  at  the  time  of  marriage 
or  at  the  time  when  the  right  to  pension  accrued." 

The  claimant's  own  testimony  as  to  her  alleged  formal  marriage  to 
the  soldier  in  1808  is  admissible  evidence  of  such  marriage.  In  White 
i\  Maxcy  (64  Mo.,  552),  the  supreme  court  of  Missouri  held  the  plaintiff 
therein,  suing  as  widow  for  damages  for  the  killing  of  her  husljand, 
need  not  produce  any  further  evidence  of  marriage  to  the  deceased 
than  her  own  statement  that  they  were  married  in  1857;  had  lived 
together  ever  since,  and  had  had  six  children;  this  being,  the  court 
say,  '^  amply  sufficient  evidence  of  a  marriage  unless  there  had  })oen 
testimonv  offered  to  show  that  such  cohabitation  was  illicit." 

Also  in  Ashf ord  v.  Met.  Life  Ins.  Co.  (80  Mo.  App. ,  638)  wherein 
a  WTitten  agreement  of  marriage  was  testified  to  by  the  plaintiff,  and 
there  was  also  testimony  as  to  subsequent  cohabitation  and  rc^pute, 
the  court  stated: 

That  there  was  such  informal  marriage  the  testimony  of  plaintiff  alone  tt^nch^l  to 
prove. 

But  at  the  trial  it  was  sought  to  more  firmly  establish  the  marriage  l)y  t^^stiniony 
that  plaintiff  and  deceased  cohabited  as  husband  and  wife  and  were  repute<l  to  be 
husband  and  wiie.  The  testimony  of  plaintiff  was  direct  evidence  tending  to  prove 
the  marriage  itself.  The  other  testimony  concerning  cohabitation  and  roimtc  of 
being  husband  and  wife  was  evidence  to  raise  a  presumption  of  marriage,  and  from 
which  a  jury  would  be  authorized  to  infer  a  marriage.  The  two  branches  of  testi- 
mony are  separate  and  distinct,  and  the  court  gave  for  plaintiff  separate  inHtnictions, 
one  on  each  branch. 

And  in  Klein  v.  Landman  (29  Mo.,  259),  an  action  for  slander,  the 
defendant  having  charged  the  plaintiff  with  a  prior  marriage,  the  court 
state: 

There  was  no  presumption  that  a  marriage  which  was  proved  to  have  exist^^l  at 
one  time  in  Germany  continued  to  exist  here  after  jwsitive  proof  of  a  second  mar- 
riage de  facto  here.  The  presumption  of  law  is  that  the  conduct  of  parties  is  in  <<>n- 
f«  rniity  to  law  until  the  contrary  is  shown.  That  a  fact  continuous  in  its  nature  will 
le  presumed  to  continue  after  its  existence  is  once  shown  is  a  i>reHumption  which 
'Hight  not  to  he  allowed  to  overthrow  another  presumption,  of  equal  if  not  gri'iitcr 
lun-e,  in  favor  of  innocence.  The  fact  of  a  marriage  in  Germany,  which  was  estab- 
lished in  this  case  by  the  declaration  of  one  of  the  plaintiffs,  was  entin^ly  consistent 
with  the  validity  of  the  marriage  de  facto,  which,  beyond  all  dispute,  existed  Ix'twicn 
the  parties  here;  and  after  they  had  })roduced  their  marriage  certificate,  with  proof  of 
cohabitation  as  husband  and  wife  since  its  date,  the  presumption  was  tliis  niarria;:e 
was  a  lawful  one,  and  that  the  former  marriage  in  Germany,  if  any  such  was  estal)- 
lished,  had  been  dissolved.  There  was  not  any  evidence  \n  t\u9  cat^e,  »o  Iftx  vv^  \\\vi 
bill  of  exceptions  shows,  that  the  Brst  husband  of  Mrs.  Klein  wa»  aWW  V\\\wvi.\  \>vv\\\ 
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this  had  been  established,  we  think  she  was  still  entitled  to  the  benefit  of  the  favor- 
able presumi)tion  that  the  first  marriage  had  been  dissolved  by  a  divorce,  and  that 
it  was  not  incaml)ent  on  her,  in  this  character  of  action,  and  under  the  pleadings  in 
this  case,  to  protUice  a  record  of  the  judicial  or  legislative  proceedings  by  which  the 
divorce  was  effected. 

And  the  case  last  cited  was  followed  in  that  of  Wallingham  v.  Wal- 
linghani  (21  Mo.  App.,  609),  a  suit  for  nullity  of  a  marriage  on  the 
ground  of  a  prior  marriage,  in  which  the  court  say: 

The  actual  marriage  with  plaintiff  lieing  conceded,  the  presumption  in  favor  of 
defendant's  innocence  will  raise  the  inference  that  her  marriage  with  Gavin  was  dis- 
solvetl.  The  conclusion  is  inevitable  from  the  adjudicated  cases  cited  and  numbera 
not  referrwl  to,  as  well  as  standard  text-writers,  that  in  order  to  invalidate  a  second 
marriage  formally  entered  into  and  proven  in  ai^tual  fact  there  must  be  actual,  as  dis- 
tinguished from  presumptive,  proof  of  the  first  marriage. 

Similar  holdings  have  been  made  by  the  courts  of  Illinois.  See  Coal 
Run  Coal  Co.  r.  Jones  (127  111.,  379);  Harris  v,  Harris  (8  111.  App., 
67);  Johnson  v.  Johnson  (114  111.,  611);  Cole  v.  Cole  (153  111.,  585); 
Schmisseur  v,  Beatrie  (147  111.,  ^10). 

It  is,  furthermore,  a  rule  of  evidence  that  the  entire  statement  of  a 
party  nmst  be  considered,  it  Ijcing  the  province  of  the  jury  to  decide 
which  part,  the  favorable  or  the  unfavorable,  shall  govern.  See 
decisions  cited  in  Sarah  Buchanan  (10  P.  D.,  423). 

The  only  testimony  herein  as  to  a  prior  marriage  of  the  soldier  being 
the  claimant's,  which  shows  also  that  such  marriage  was  dissolved  at 
the  time  of  his  remarriage  to  her,  the  validity  of  such  remarriage  is 
established,  at  least  prima  facie. 

The  testimony  herein,  however,  is  exceedingly  meager,  and  it  is 
deemed  advisable,  before  final  action  on  the  appeal,  that  the  claim  be 
submitted  for  a  thorough  special  examination,  on  which  the  claimant 
should  ))e  interrogated  particularly  as  to  her  knowledge  concerning 
the  soldier's  alleged  former  marriage  and  divorce  and  as  to  their  own 
marriage;  and  the  public  records  of  the  courts  of  the  places  where  they 
resided  should  be  searched  for  any  record  of  either  marriage  or  of 
divorce  therefrom;  also,  if  found,  the  records  of  said  justice  of  the 
peace  who,  claimant  says,  married  her  and  soldier.  Upon  completion 
of  such  special  examination  all  papers,  which  are  returned  herewith, 
should  be  retransmitted  with  your  report  for  the  final  disposition  of 
the  appeal. 


MARRIAGK— MARYT.AXn— Sr^AVKS— ACT  JFNE  87,  1890. 

Kehecc^a  Keed  (aixecjed  w^lx)w). 

Appellant  and  soldier  cohabited  as  slaves  until  soldier's  enlistment     When  soldier 
returned  from  his  service  he  was  accompanied  by  one  Jane,  who  it  is  claimed 
was  marrietl  to  him  by  a  ceremony  in  North  Carolina;  and  he  and  Jane  cohab- 
J  ted  /w  husband  and  wife  until  his  <leath. 
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In  the  State  of  Maryland,  where  this  appellant  and  soldier  resided  during  their 
cohabitation,  no  marriage  is  legal  without  a  religious  celebration,  and  as  claim- 
ant admits  none  was  had  in  her  case,  she  is  not  the  legal  widow  of  the  soldier 
and  is  not  pensionable  under  the  act  of  June  27,  1890. 

Assistant  Secretary  F,  L,  CairLpbell  to  the  Cojrvraissioiier  of  Pensions, 

NovefTiber  ^9,  190^. 

This  appellant,  Rebecca  Reed,  on  March  1,  1890,  and  January  16, 
1891,  filed  claims  (No.  239127)  for  pension  under,  respectively,  the 
Revised  Statutes  and  the  act  of  June  27, 1890,  as  widow  of  Lewis  Reed, 
who  was  a  member  of  Company  D,  Thirty-ninth  United  States  Colored 
Infantry,  from  March  24,  1864,  to  December  4,  1865,  and  who  died  in 
1868  (date  not  established),  without  having  filed  any  claim  for  pension. 

Said  claims  as  widow  were  rejected  in  August,  1894,  on  the  ground 
that "  the  claimant  is  not  the  legal  widow  of  the  soldier;  ■'  and  on  May 
24,  1900,  she  appealed,  with  no  specific  assignment  of  error,  but 
merely  denying  what  she  says  she  understands  has  been  decided  as  to 
a  contesting  widow,  Jane,  who  on  July  17,  1890,  also  filed  a  claim 
under  said  act  as  widow  of  said  soldier,  which  claim  was  likewise 
rejected  in  August,  1894,  on  the  same  ground  as  appellant's  claims. 

These  several  claims  were  submitted  for  special  examination  in 
October,  1892.  The  testimony  then  secured  is  so  conflicting  that  it  is 
exceedingly  difficult  if  not  impossible  to  determine  which  of  these 
claimants,  if  either,  is  the  soldier's  widow. 

Appellant  admits  there  was  no  marriage  ceremony  between  her  and 
the  soldier,  but  only  a  cohabitation  by  them  as  slaves,  with  their  master's 
consent,  which  she  says  was  all  that  was  customary  in  that  locality 
(Calvert  County,  Md.).  The  testimony  fairly  shows  and  it  appears  to 
be  undisputed  by  Jane,  and  unquestioned  by  any  of  the  witnesses,  that 
appellant  and  soldier  did  so  cohabit  as  slave  consorts  up  to  his  enlist- 
ment, several  children  being  born  of  such  cohabitation  and  recognized 
as  his. 

When  he  returned  from  service  Jane  came  with  him,  as  appellant 
admits,  and  Jane  says  she  came  as  his  wife,  by  a  formal  marriage  cere- 
mon^'  in  North  Carolina,  about  the  time  he  came  out  of  the  army.  He 
appears  to  have  cohabited  most  of  the  time  thereafter  with  Jane,  who 
had  three  children  by  him,  and  she  says  he  died  at  her  house,  a  state- 
ment which  is  corroborated  by  the  soldier's  sister  and  others.  Appel- 
lant admits  he  died  away  from  her  home,  she  being  at  her  mother's 
awaiting  confinement,  but  says  he  died  at  his  mother's  where  he  had 
gone  to  look  for  work. 

Jane  admits  he  lived  with  appellant  for  a  week  after  his  return,  but 
a  magistrate,  to  whom  she  applied,  made  him  return  to  her,  she  says. 

The  preponderance  of  the  testimony  in  these  claims  is  to  the  effect 
that  the  soldier  lived  with  Jane  and  declared  her  to  be  and  t^co^wvi*^ 
her  as  his  wife  the  most  of  the  time  from  his  return  Irom  ^ex\\R^  wwtA 
his  death,  and  only  made  appellant   occasional  visits.    T\i^T^  \^  xvQ 
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direct  evidence  of  the  alleged  marriage  to  Jane.  She  admits  and  the 
testimony  shows  her  cohabitation  since  the  soldier's  death  with  other 
men,  and  she  was  living  with  a  man  not  her  husband  at  the  time  of 
the  special  examination  herein. 

The  act  of  August  7,  1882,  section  2,  provides — 

That  marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revieecl  Statutes, 
shall  be  proven  in  pension  claims  to  be  legal  marriages  according  to  the  law  of  the 
place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the  right 
to  i)en8ion  accrued. 

Said  section  4705  provides  that — 

The  widows  of  colored  and  Indian  soldiers  and  sailors  who  have  died,  or  shall 
hereafter  die,  by  reason  of  wounds  or  injuries  received  or  disease  contracte<i  in  the 
military  or  naval  service  of  the  United  States,  and  in  the  line  of  duty,  shall  be 
entitled  to  receive  the  j)ension  now  provided  by  law  without  other  evidence  of  mar- 
riage than  Hatisfactory  proof  that  the  parties  were  joined  in  marriage  by  some  cere- 
mony deemed  by  them  obligatory,  or  habitually  recognized  each  other  as  man  and 
wife,  and  were  so  recognized  by  their  neighbors,  and  lived  together  as  su(^h  up  to 
the  date  of  enlistment,  when  such  soldier  or  sailor  died  in  the  service  or,  if  other- 
wise, to  date  of  death.     *    *    * 

The  evidence  herein  does  not  satisfactorily  show  that  appellant  and 
soldier  "habitually  recognized  each  other  as  man  and  wife,  and  were 
so  recognized  6y  their  neighbors,  and  lived  together  as  such"  up  to 
the  date  of  his  death,  and  she  can  not,  therefore,  be  held,  under  said 
section  4705,  to  be  pensionable  as  his  widow. 

Said  section  has  been  held,  however,  not  to  exclude  proof  of  mar- 
riage under  said  act  of  August  7,  1882  (minor  of  Jack  Redbird,  12 
P.  D.,  517);  and  also,  not  to  be  applicable  to  claims  under  the  act  of 
June  27,  1890  (Eliza  J.  Ellis,  12  P.  D.,  159;  Lucinda  Ross,  id., 474). 

This  case,  therefore,  is  relegated  to  proof  of  marriage  under  said 
act  of  August  7, 1882,  by  the  provisions  of  which  appellant  is  required, 
in  order  to  estiiblish  her  widowhood  herein,  to  show  a  ''legal  marriage 
according  to  the  law  of"  the  State  of  Maryland,  wherein  the  parties 
resided. 

In  the  case  of  Father  of  Samuel  Tuttle  (11  P.  D.,278),  the  Depart 
mont  held  that  under  the  laws  of  Maryland  slaves  might  legally  marry; 
citing  Jones  r,  Jones  (30  Md.,  447;  45  Md.,  144). 

The  Maryland  v*ourt  of  appeals  in  that  case  distinct!}^  so  held,  con- 
struing the  act  of  1777  (ch.  12,  sec.  11),  laws  of  Maryland,  which  pro- 
vided  as  follows: 

That  if  any  niininter  shall  wilfully  publish  the  banns  of  matrimony  between  any 
servants,  or  between  a  free  jx^rson  and  a  servant,  or  if  he  shall  wittingly  celebrate 
the  rites  of  matrimony  between  any  such,  without  leave  of  the  master  or  mistress  of 
such  servant,  he  shall  forfeit  and  pay  for  every  offense  fifty  i)ounds  current  money. 

The  court  held  that,  under  this  statute,  a  slave  might  legally  marry 
with  or  withouthis  masters  consent.     The  onlv  effect  of  the  law  was, 
they  said,  that  ''the  minister  subjected  himself  to  a  fine,  but  the  mar- 
r//i^o  wns  valid/' although  all  the  civil  incidents  attac\ni\^  \«  vcvsltyvb^^ 
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between  white  persons  would  not  attach  to  a  slave  marriage  during 
slavery. 

Slaves  being,  therefore,  by  this  statute,  as  consti"ued  by  the  court 
of  appeals  of  that  State,  legally  competent  to  marry,  the  question  fol- 
lows, What  constitutes  a  legal  or  valid  slave  marriage  under  the  laws 
of  said  State  ? 

In  the  case  of  Dennison  v,  Dennison  (35  Md.,  361)  said  court  of 
appeals  held,  construing  the  same  act  of  1777,  that  a  religious  celebra- 
tion is  essential  to  the  validity  of  a  marriage  in  that  State;  and  in 
Jackson  i\  Jackson  (80  Md.,  176;  82  Md.,  17)  they  again  stated  that — 

By  the  law  of  Maryland  a  valid  marriage  can  not  exist  unless  it  is  celebrated  by  a 
religious  ceremony. 

And  although  cohabitation,  reputation,  and  acknowledgment  are 
held  by  said  court  to  be  admissible  in  proof  of  marriage  in  certain 
cases,  the  court  holds  also  that  such  facts  are  admissible  o\\\y  in  proof 
of  a  religious  ceremonial  marriage.  "  When  these  (facts)  exist,"  the}^ 
say,  in  Richardson  v.  Smith  (80  Md.,  189)  "it  will  be  inferred  that  a 
religious  ceremony  has  taken  place,"  for  ''in  this  State  there  can  not 
be  a  valid  marriage  without  a  religious  ceremony." 

It  appears  clearly  to  be  the  settled  holding  of  the  courts  of  that  State 
that  their  laws  require  a  religious  celebration  of  marriage,  and  no  dis- 
tinction, in  this  regard,  between  marriages  of  white  persons  and  those 
of  colored  persons  appears  ever  to  have  been  made  by  said  court. 

That  a  celebration  is  essential  in  both  classes  of  marriages  is  evident 
from  the  laws  themselves,  each  of  which  contains  direct  reference  to 
"celebration"  of  marriage  by  "ministers."  Section  8  of  said  act  of 
1777  provided  that  rites  of  marriage  between  white  persons  "  shall  not 
be  celebrated  *  *  *  unless  b}^  ministers."  Si^ction  11,  above 
quoted,  refers  to  any  "minister  *  *  *  if  he  shall  wittingly  cele- 
brate the  rites  of  matrimon}' "  between  servants  or  a  free  person  and 
a  servant.  The  act  of  March  22,  1867  (quoted  in  Father  of  Samuel 
Tuttle,  supra),  provided  that  marriages  between  colored  people  "made 
and  celebrated"  prior  to  that  date  should  be  valid  "from  the  time  of 
celebration  of  such  marriages,"  provided  that  "  in  every  case  the  par- 
ties claiming  to  have  been  married  by  a  competent  person  shall  *  *  * 
establish  the  fact  of  having  been  so  married."  This  fact  distinguishes 
said  act  from  the  similar  act  of  other  States,  the  latter  generally  pro- 
viding that  cohabitation,  merely,  as  slave  consorts  shall  be  sufficient, 
if  existing  at  date  of  act,  to  constitute  a  legal  and  valid  marriage. 
Said  act  of  March  22,  ISfJT,  evidently  intended  to  give  full  civil  efl'ect 
to  those  slave  marriages,  only,  which  had  been  "celebi-ated  by  a  com- 
petent person,"  the  only  competent  person  in  that  State  being  a 
minister. 

In  all  the  cases  found  where  a  slave  marriage  was  yi^co^u\7.^A.  \\\ 

Mnryland  there  appears  to  have  been  a  formal  marriage  in  iwct.^  w^  ^\^- 

tin^iiishecl  from  one  merely  presnmexl.     In  Jones  v.  aones,  ^v\\>m,  tVv^ 


74  DECISIONS   RELATING   TO   PENSIONS. 

court  stated  "the  proof  is  sufficient  to  satisfy  us  that  David  and 
Hannah  Jones  were  married,"  and  that  therefore  they  would  be  pre- 
sumed to  have  been  "married  with  the  consent  of  the  mistress  of 
David,"  as  the  law  required  such  consent.  In  Diggs  v.  Wormley 
(21  D.  C,  477),  Lettie  Hawkins  (8  P.  D.,  22),  Mollie  Purtiell  (10  P.  D., 
431),  and  Father  of  Samuel  Tuttle,  supra,  all  cases  of  Maryland  slave 
marriage,  there  appears  to  have  been  a  religious  ceremonial  marriage, 
with  or  without  the  master's  consent. 

From  these  facts  shown,  from  the  laws  of  the  State  of  Maryland, 
and  from  the  decisions  of  the  highest  court  of  that  State,  it  would 
appear  that  there  must  have  been,  to  constitute  a  legal  slave  marriage 
within  said  State,  the  same  as  to  constitute  a  legal  marriage  therein 
between  white  persons — a  religious  ceremony.  It  appears  to  have 
been  the  settled  policy  of  that  State  to  recognize  such  marriages,  only, 
whether  between  white  or  between  colored  persons.  Whatever  may 
be  the  law  elsewhere,  this  case  must  be  decided  according  to  the  laws 
of  that  State  alone,  as  provided  by  said  act  of  August  7, 1882;  and  the 
Department  concludes  from  the  foregoing  laws,  decisions,  and  facts 
that  a  slave  marriage  in  Maryland  was  legal  only  if  celebrated  by  some 
religious  ceremony,  and  that  only  such  marriages  were  within  the  pur- 
view of  the  act  of  March  22,  1867,  of  the  Maryland  legislature. 

As  this  appellant  admits  there  was  no  ceremony  of  marriage  between 
her  and  soldier,  there  was,  therefore,  no  valid  marriage  between  them 
under  the  laws  of  Maryland;  and  a  valid  or  legal  marriage  may  not  be 
inferred  from  the  fact  of  their  cohabitation,  reputation,  and  acknowl- 
edgment up  to  his  enlistment,  for  such  inference  would  include  a  pre- 
sumption of  a  religious  celebration  (Richardson  v.  Smith,  supra),  which 
could  not  prevail  in  contradiction  of  the  admitted  fact  that  there  was 
no  such  or  anv  celebration. 

Nor,  for  the  same  reason,  can  there  be  any  presumption  of  marriage 
from  their  desultory  cohabitation  after  his  discharge,  while  they  were 
free  persons,  and  for  the  further  reason  that  such  later  cohabitation 
was  thus  broken  and  occasional  only,  r.nd  not  continuous,  and  was  in 
conflict  with  his  more  consistent  cohabitation,  under  claim  of  a  cere- 
monial marriage  after  his  emancipation,  with  Jane,  by  whom  he  had 
three  children,  while  by  this  appellant  he  had  none  after  his  discharge. 
The  birth  of  these  children  raises  a  presumption  as  to  their  legitimacy 
and  their  parents'  marriage,  which  is  counter  to  any  presumption  in 
favor  of  this  appellant;  and  in  case  of  such  conflicting  presumptions 
the  one  having  the  burden  of  proof  (in  this  case  appellant)  is  required 
generally  to  make  positive  and  clear  proof  of  the  issue.  (2  Wharton's 
Law  of  Ev. ,  sec.  1245 ;  1  Bishop  on  Mar. ,  Div. ,  and  Sep. ,  sees.  923,  940.) 

Whatever  may  be  the  domestic  or  pensionable  status  of  Jane,  which 
need  not  be  determined  in  this  appeal,  it  is  manifest  this  appellant  is 
not  the  soldiei^'^s  widow  and  has  no  pensionable  status  under  either 
cJuiin.     The  action  appealed  from  is  affirmed. 
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fee— kbrattng  rate— commencement  ac^  january  6,  1893. 

Reuben  Merryman  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

For  seirioee  in  a  claim  for  rerating  under  any  act,  an  attorney  who  has  been  paid  a 
fee  for  prosecuting  a  soldier's  original  claim  thereunder  is  not  entitled  to  an 
additional  fee  when  the  claim  for  rerating  is  based  upon  a  right  existing  at  the 
time  said  attorney  made  his  contract  to  prosecute  the  original  claim,  it  being  his 
duty  under  said  contract  to  secure  for  the  soldier  the  correct  rate  of  pension  from 
the  proper  time. 

Assistant  Secretary  F,  Z.  Cmnpbell  to  the  Commissioner  of  Pensions^ 

Novemler  29,  1902. 

Mile  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  June  13,  1902, 
entered  an  appeal  from  the  action  of  the  Bureau  in  the  claim  for  pen- 
sion under  the  act  of  January  5,  1893,  of  Reuben  Merryman,  who 
served  in  Company  C,  First  Arkansas  Mounted  Volunteers,  war  with 
Mexico. 

The  soldier  was  in  receipt  of  pension  under  the  act  of  January  29, 
1887,  at  the  rate  of  $8  per  month,  when,  in  his  behalf,  on  March  18, 
1893,  Alexander  M.  Kenaday,  of  Washington,  D.  C,  filed  a  declara- 
tion for  increase  of  pension  under  act  of  January  6,  1893.  Said 
attorney  died  on  March  25,  1896. 

The  appellants,  July  3,  1897,  filed  a  power  of  attorney  and  subse- 
quently rendered  material  service. 

Certificate  was  issued  April  26, 1898,  to  allow  increase  under  the  act 
of  January  6,  1893,  at  $12  per  month  from  April  16, 1898,  the  date  of 
the  legal  approval  by  the  board  of  review  for  the  admission  of  the 
claim  in  accordance  with  the  provisions  of  Order  231,  dated  July  6, 
1893,  of  the  Commissioner  of  Pensions.  On  said  issue  the  appellants 
were  paid  a  fee  of  $2  for  securing  the  pension  allowed. 

On  September  21,  1901,  in  behalf  of  the  soldier,  the  appellants  filed 
a  declaration  for  reissue  under  the  act  of  January  5,  1893,  to  com- 
mence increase  of  pension  at  an  earlier  date  than  the  date  fixed  under 
said  Order  231.  Said  declaration  contained  a  power  of  attorney  in 
their  favor.  On  January  21,  1902,  certificate  issued  to  commence 
pension  at  $12  per  month  from  March  29,  1897,  the  date  the  evidence 
established  that  the  conditions  of  disabilitv  and  destitution  first  existed 
which  entitled  the  soldier  to  the  rate  of  $12  per  month,  and  to  allow 
the  same  over  the  period  therefrom  to  April  16,  1898,  the  date  from 
which  the  increase  of  rate  at  $12  per  month  was  allowed  on  the  issue 
of  April  26,  1898.  On  said  issue  no  additional  fee  was  certified  to 
Messrs.  Stevens  &  Co.,  hence  this  appeal. 

The  appellants  were  denied  a  fee  upon  the  ground  t\iat  aa  l\v^^  v«^\^ 

certiBed  a  fee  on  the  original  i.s.suc  for  their  servicer  \tv  hc-cmVycv^ 

increase  under  the  act  of  January  6,  1893,  they  arc  not  ^\i\it\fe^  ^  «^^ 


76  DECISIONS    RELATING   TO   PENSIONS. 

additional  fee  upon  reissue  to  eorreet  the  date  of  eonimeneenient  of 
such  increase,  in  accordance  with  the  rule  laid  down  in  the  ciise  of 
Alfred  Halstead  (7  P.  D.,  359). 

The  question  presented  in  this  cinse  differs  in  no  essential  particular 
from  the  one  considered  and  decided  in  the  cited  case.  The  proposi- 
tions relating  to  said  question  submitted  by  the  appellants  were  fully 
considered  and  discussed  in  the  latter  case,  and  it  is  not  thought  nec- 
essary to  say  anything  in  addition  to  what  has  already  been  said  rela- 
tive to  these  propositions. 

In  the  case  of  Halstead,  supra,  it  is  held  (syllabus)  that — 

If  the  claim  for  rerating  is  filed  by  the  originally  authorized  attorney  in  the  claim 
and  is  based  upon  an  existing  right  when  his  original  contract  to  prosecute  the  claim 
was  matle,  he  is  not  entitle<i  to  another  fee,  it  l)eing  his  duty  under  his  original  con- 
tract to  perform  all  the  service  necessary  to  obtain  the  correct  rate. 

Considering  the  proceedings  in  the  present  claim  as  constituting  a 
claim  for  rei'ating,  it  is  thought  that  the  facts  bring  the  question  at 
issue  within  the  foregoing  rule. 

In  the  case  of  John  Benson,  dated  May  29, 1902  (42  F.  P.  L.  Bk. ,  108), 
it  is  held  (syllabus)  that — 

Proceedings  to  correct  the  date  of  commencement  of  increase  of  i>ension  granted  by 
the  act  of  January  5,  1893,  constitute  a  claim  rerating    *    «    *    . 

The  purpose  of  the  proceedings  in  the  present  case  was  to  secure 
the  commencement  of  increase  at  an  earlier  date  than  the  one  from 
which  increase  had  been  allow^ed,  and  said  proceedings  are  consid- 
ered as  constituting  a  claim  for  rerating  because  their  successful  pros- 
ecution secured  an  allowance  of  i^ension  over  such  period  as  pension 
had  ])een  allowed  and  at  a  higher  rate.  In  the  case  of  Benson,  supra, 
it  was  not  thought  that  claims  of  this  class  differed  from  claims  for  the 
commencement  of  pension  at  an  earlier  date  than  fixed  on  the  original 
issue,  only  in  the  particular  that  in  the  latter  claims  their  successful 
prosecution  secured  the  allowance  of  pension  over  a  period  not  cov- 
ered by  any  other  allowance.  Claims  to  correct  date  of  commence- 
ment of  pension  usually  arise  under  the  act  of  June  27,  1S90,  under 
conditions  where  jxMision  was  not  allowed  on  the  original  issue  to  com- 
mence from  as  early  a  date  as  the  claimant  was  entitled  to  receive 
pension,  w^iether  or  not  such  action,  in  fixing  the  date,  was  in  accord- 
ance with  the  practice  approved  by  this  Department  as  laid  down  in 
its  decisions.  For  securing  an  allowance  of  pension  under  the  act  of 
June  27,  1890,  from  an  earlier  date  than  fixed  on  the  original  issue, 
no  fee  is  certified  to  the  attorney  if  he  has  been  paid  a  fee  for  his  serv- 
ices on  the  original  issue.  See  case  of  Flying,  an  Indian  (8  P.  D.,  370). 
The  rule  laid  dowMi  in  said  case  reads,  in  substance,  as  follows: 

Where  an  attorney  is  obligated  to  secure  i)ension  under  the  act  of  June  27,  1890,  for 
a  claimant  from  the  earliest  <late  he  is  entitle<l  to  receive  pension  thereunder,  an 
arlrlitionaJ  fee  shoulil  j)c)t  ]>e  certiried  said  attc»rney  upon  roiswue  to  correct  the  <late 
o/ronitiirju'enwnt  of  pi'usion  under  naid  act. 
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The  api^ellants  submit  this  point,  viz:  Where  an  attorney  secures  for 
a  claimant  such  pension  as  he  is  entitled  to  under  an  act  as  convstrued 

* 

by  the  Department  the  attorney  is  entitled  to  an  additional  fee  if  he 
secures  another  allowance  of  pension  in  behalf  of  the  claimant  under  the 
same  law  which  has  l)een  more  liberally  construed  by  the  Department. 

This  proposition  apparently  contains  the  subsbmce  of  the  question 
presented  for  consideration,  and  it  will  be  discerned  that  the  practice 
as  to  an  attorney's  rights  in  the  premises,  as  stated,  have  been  fully 
deteniiined  in  the  case  of  Flying,  supra. 

There  is  nothing  presented  by  the  facts  in  the  case  under  considera- 
tion which  calls  for  a  rediscussion  of  the  principles  underlying  the 
question.     Accordingly  the  action  of  the  Bureau  is  affirmed. 


division  of  pension,  act  march  3,   1809— necessitous  circum- 

stances-i>p:sertion. 

Sarah  «I.  Dustin  v.  Albert  M.  Dustin. 

PenBioner  aged  61  years,  well  nourished,  not  wholly  incapacitate<l  from  earning  his 
}-upI)ort  by  manual  labor,  is  in  receipt  of  an  income  of  $204  per  annum. 

Claimant  is  58  years  of  age,  in  poor  health,  with  one  minor  child  under  16  years  of 
age  dependent  uiMjn  her  for  support.  She  is  posscifised  of  real  estate  assessed  at 
$300  cash  valuation  and  personal  property  valued  at  about  $50. 

Ile/d:  That  claimant  is  shown  to  be  in  **  necessitous  circumstances"  within  the 
meaning  of  the  act  of  March  3,  1899.  See  departmental  decisions  in  the  case 
of  Fisher  r.  Fisher  (12  P.  D.,  336)  and  Pierce  v.  Pierce  (ibid.,  412-415). 

The  evidence  further  shows  that  pensioner  deserted  claimant  for  more  than  eight 
years  prior  to  July  30,  1900,  the  date  on  which  she  filed  her  application  for  one- 
half  his  pension  under  the  act  of  March  3,  1899;  that  said  desertion  has  ])een 
continuous,  and  that  she  is  a  woman  of  gocni  moral  character. 

Held:  That  claimant  is  entitled  to  one-half  her  husband's  i>ension  due  or  to  In^come 
due  said  pensioner  on  and  after  July  30,  li)00  (deducting  payments  made  her 
under  the  Bureau  adjudication  of  April  29,  1901 ),  in  accordance  with  the  dei)art- 
mental  decision  in  the  case  of  Adams  r.  Adams  (12  P.  D.,  370).  See  also  the 
case  of  Cooper  r.  Cooper  (ibid.,  163). 

Ajf*t^'j<ta7U  Secretafry  ¥.  L,  Ccmipbell  to  the  C( mmilss Saner  of  Pe)w!<ms^ 

Novemher  W,  1902. 

Sarah  J.  Dustin,  wife  of  Albert  M.  Dustin,  late  private  Company 
(i.  Seventy-fifth  New  York  Infantry,  a  pensioner  under  certificate  No. 
424707,  appealed  by  her  attorney  October  30,  1902,  from  the  Bureau 
action  of  October  4,  1902,  dropping  her  name  from  the  rolls  on  the 
f^round  that  she  was  not  in  necessitous  circumstances  within  the 
meaning  of  the  act  of  March  3,  1899;  also  holding  that  "the  evidence 
tiled  in  the  claim  shows  that  she  is  possessed  of  20  acres  of  land  and  a 
house  thereon  valued  at  J^oOO  at  least,  and  in  addition  to  which  she  has 
certain  personal  propei'tj,  and  that  she  was  so  possessed  at  l\i^  dvvVft  vA 
HYwg'  her  declamtion  for  one-balf  of  soldier's  peusion.'^ 


78  DECISIONS   RELATING   TO  PENSIONS. 

She  also  appealed  from  so  much  of  the  Bureau  action  under  the 
adjudication  of  her  said  claim  filed  July  30,  1900,  as  commenced  the 
payment  of  one-half  of  her  husband's  pension  from  March  4,  preced- 
ing April  29,  1901,  the  date  of  the  allowance  of  her  claim. 

It  is  contended  on  behalf  of  claimant  that  she  is  in  necessitous  cir- 
cumstances; that  the  total  value  of  her  property,  real  and  personal, 
is  $350,  not  $500  as  held  by  the  Bureau;  that  she  has  a  daughter  13 
years  of  age  to  support,  and  is  wanting  the  necessaries  of  life;  that 
she  is  entitled  to  one-half  her  husband's  pension  from  the  date  of  filing 
her  declaration,  in  accordance  with  departmental  decision  in  the  case 
of  Adams  v.  Adams  (12  P.  D,,  370). 

Pensioner,  in  his  answer  to  said  appeal,  contends  that  he  paid  $400 
for  the  20-acre  tract  which  he  deeded  to  claimant  in  1890;  that  he 
doubled  the  value  of  the  land  in  its  productive  capacity;  that  the  value 
of  the  land  was  from  $50  to  $100  per  acre;  that  claimant  drove  him 
out  of  his  own  house  in  September,  1890;  that  he  has  never  since  lived 
with  her  a  day  in  the  marriage  relation,  and  that  the  Bureau  action 
rejecting  his  wife's  claim  should  be  affirmed. 

Claimant  filed  her  application  for  one-half  her  husband's  pension 
July  30,  1900,  based  on  his  desertion  over  eight  years  prior  thereto. 
Her  said  claim  was  allowed  by  Bureau  action  of  April  29, 1901. 

Pensioner  having  filed  January  4,  1901,  testimonj^  tending  to  rebut 
claimant's  charge  of  desertion,  a  special  examination  was  ordered  by 
the  Bureau  August  13, 1902,  to  determine  the  question  as  to  the  alleged 
desertion.  No  order  was  made  by  the  Bureau  for  an  examination  as 
to  claimant's  necessitous  circumstances,  and  no  specific  testimony  was 
taken  by  the  special  examination  on  that  branch  of  the  case.  The 
evidence  taken  on  special  examination  in  September,  1902,  conclusively 
established  the  facts  that  claimant  was  a  woman  of  good  moral  chaitic- 
ter  and  that  her  said  husband,  to  whom  she  was  married  in  1866  and 
by  whom  she  had  reared  a  family  of  nine  children,  deserted  her  in  the 
spring  of  1891,  and  has  ever  since  remained  absent  from  her  and  his 
family  and  had  failed  to  contribute  to  her  support;  that  at  the  time  he 
deserted  her  their  children  were  sick  with  measles;  that  previous  con- 
duct to  his  wife  had  been  cruel  and  brutjil,  and  that  claimant  gave  him 
no  just  cause  for  abandoning  her.  This  testimon}',  taken  on  special 
examination,  was  filed  in  the  Bureau  September  19,  1902.  On  Sep- 
tember 22,  1902,  the  Bureau  called  upon  claimant  for  testimony  as  to 
the  amount  and  value  of  all  projx^rty  in  which  she  had  any  interest 
since  elune  30,  1900,  and  the  assessed  valuation  of  all  taxable  property 
for  the  years  1901  and  1902. 

In  responne  to  this  call,  claimant,  on  September  29,  1902,  filed  the 
affidavit  of  Albert  Smith,  the  sujx^rvisor  of  the  township  in  which  she 
resided,  in  which  he  testified  that  he  was  the  supervisor  of  said  town- 
ship in  1901  and  1902,  and  as  such  officer  was  the  custodian  of  the 
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records  of  assessment  of  said  township  of  Portage,  Kalamazoo  County, 
Mich.;  that  he  was  well  acquainted  with  claimant  and  her  property; 
that  the  only  property  assessed  to  her  in  1901  was  20  acres  of  land, 
describing  it,  which  was  assessed  at  $200  in  1901  arid  at  $300  in  1902; 
that  the  increase  in  1902  was  by  reason  of  the  building  of  a  frame 
hous<i  upon  the  land;  that  the  law  of  the  State  of  Michigan  required 
all  property  to  be  assessed  at  its  full  cash  value;  that  he  was  well 
ucijuainted  with  claimant's  financial  circumstances  and  had  been  since 
June  30, 1900,  and  that  her  only  property,  real  or  personal,  was  said  20 
acres  of  land,  which  was  mostly  marsh  land,  and  would  not  rent  for 
more  than  $1.50  per  acre;  that  she  also  owned  2  cows;  that  during  the 
la.st  winter  she  had  built  a  small  frame  house,  the  money  for  which 
was  mostly  contributed  by  her  sons;  that  this  was  absolutely  necessary, 
as  the  old  house  was  not  fit  to  live  in  since  June  30,  1900. 

He  further  testified  that  claimant  had  no  income  from  any  source, 
to  his  best  knowledge  and  belief,  aside  from  the  half  pension  she  had 
received  and  the  money  she  had  received  from  boarding  her  son;  that 
she  was  in  feeble  health  and  unable  to  leave  home  much;  that  she  also 
had  a  daughter  13  years  of  age  to  support,  and  that  but  for  the  half 
pension  claimant  had  been  receiving  and  the  money  she  received  from 
boarding  her  son  she  w.ould  be  entirely  destitute  and  dependent  upon 
the  county  for  her  support.  He  expressed  the  opinion  that  she  was 
certainly  in  necessitous  circumstances.  He  testified  in  an  affidavit 
filed  September  29,  1902,  that  her  20  acres  was  assessed  at  $150  in 
1899  and  $200  in  1900.  She  also  at  the  same  time  filed  the  aflSdavit  of 
Ellis  J.  Haw  ley,  who  testified  substantially  to  the  same  facts  as  to  the 
value  of  claimant's  property  as  the  former  afiSant,  except  that  he  esti- 
mated the  cost  of  the  new  house  at  about  $250.  He  also  testified  that 
claimant's  son  boarded  with  his  mother  and  paid  her  $3  per  week  for 
his  board,  which  sum  she  expended  for  groceries. 

Claimant  also  filed  her  own  affidavit,  in  which  she  testified  that  her 
sole  means  of  support  consisted  of  said  20  acres  of  land  worth  about 
$200  and  two  cows  worth  perhaps  $50;  that  in  the  winter  of  1901  it 
became  absolutely  necessary  to  build  a  house  on  the  place  for  her  to 
live  in,  and  her  five  sons,  all  over  21  years  of  age,  contributed  $205 
and  assisted  the  carpenters  in  building  her  house;  that  she  sold  one 
cow  and  used  all  the  money  from  the  pension  she  could  spare  to  pay 
the  carpenters;  that  she  had  not  worked  out  any  since  June  30,  1900, 
nor  earned  anything  for  the  reason  that  her  health  had  been  so  poor 
she  could  not  work;  that  she  has  a  daughter  13  years  of  age  to  sup- 
port and  school;  that  her  son  Edward  boarded  with  her  and  paid  her 
$3  per  week,  and  but  for  this  assistance  and  one-half  of  her  husband's 
pension  she  would  be  destitute. 

The  evidence  further  shows  that  pensioner  is  61  yeaxH  oi  wyi^e;,  on^\ 
6  feet  hi^h^  and  weigbing,  at  date  of  his  last  medical  exaiuvtvaVivow/wi 
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1890,  170  pounds.  The  board  then  reported  his  general  appearance 
fair.  At  the  time  of  the  special  examination  in  1902  he  is  reported 
as  a  large,  healthy  looking  man,  well  nourished,  and  weighing  over  200 
pounds.  He  is  in  receipt  of  an  annual  income  of  $204:  from  his  pen- 
sion, and  is  not  wholly  incapacitated  from  earning  his  support  by 
manual  labor. 
The  act  of  March  3,  1899,  provides — 

That  ill  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
six  months  desert  his  lawful  wife,  she  being  a  woman  of  gooii  moral  character  and 
in  necessitous  circumstances,  *  *  ♦  the  Commissioner  of  Pensions  is  hereby 
directed,  upon  being  satisfied  by  competent  evidence  of  such  desertion,  to  cause  one- 
half  of  the  pension  due  or  to  become  due  said  pensioner  during  the  continuance  of 
such  desertion  te  be  paid  to  the  wife. 

The  construction  to  be  placed  upon  the  words  "necessitous  circum- 
stances" in  said  act  was  first  considered  by  the  Department  in  the  case 
of  Fisher  v.  Fisher  (12  P.  D.,  336),  wherein  it  was  held  that— 

A  wife  who  owns  a  house  and  lot  valued  at  $1,150,  a  lot  valued  at  $65,  household 
furniture  valued  at  $50,  has  $150  in  bank,  and  rents  a  house  for  which  she  pays  $600 
per  annum,  and  by  subleasing  of  rooms  supports  herself,  is  not  in  necessitous  circum- 
strnces  within  the  provisions  of  the  act  of  March  3,  1899,  and  is  not  entitled  to  one- 
half  her  husband's  pension  of  $17  per  month,  he  being  without  other  means  of 
support  than  his  daily  labor. 

In  discussing  the  test  to  be  applied  to  this  branch  of  the  case  and 
in  similar  cases  under  said  act  it  was  stated  that — 

Pensioner's  condition  in  life  becomes  material  in  determining  the  ** necessitous  con- 
dition" of  the  wife,  as  those  words  in  the  statute  naturally  refer  to  her  need  of  those 
necessaries  suitable  to  her  situation  and  his  condition  in  life,  and  which  the  husband 
is  bound  to  provide  or  for  which  he  is  liable  on  an  implied  contract,  in  case  he  fails 
to  provide.  See  2  Kent,  p.  146;  15th  Am.  and  Eng.  Ency.  of  I^w  (2d  ed.),  p.  875, 
(f),  and  note  1,  p.  877;  Clark  v.  Cox  (32  Mich.,  204,  211,  and  212). 

The  courts,  in  j)a«sing  upon  the  question  of  the  wife's  newssitous  circumstances, 
invariably  refer  to  the  husband's  jihysical  and  financial  ability,  his  condition  in  life, 
as  well  as  the  social  condition  of  the  parties. 

No  absolute  rule  can  therefore  ])e  laid  down  which  will  be  applicable  alike  to  all 
cases,  but  the  fai't  as  to  whether  the  wife  is  or  is  not  in  necessitous  circumstances 
should,  in  the  opinion  of  the  Department,  be  ascertuineii  and  determined  according 
to  the  evidence  in  each  particular  case,  applying  the  well-known  rules  of  law  in  cases 
involving  the  question  of  necessaries.  (See  Stewart  on  Marriage  and  Divorce,  par. 
180. ) 

As  stated  by  Justice  Cooley  in  the  case  of  Clark  r.  Cox  (supra): 

**  To  leave  out  of  view  the  income  or  the  capacity  to  earn  or  produce  one  *  ♦  * 
is  to  omit  the  moi*t  important  factor  in  the  problem." 

The  Department  is  of  the  opinion  that  the  forejroing  reasoning  of  Justice  Cooley  is 
applicable  to  this  case,  and  that  the  financial  and  necessitous  condition  of  the  pen- 
sioner should  1x5  taken  into  consideration  in  determining  the  actual  necessitous  con- 
dition of  tlie  claimant.  They  are  facts  which  should  l>e  considered  in  connection 
with  other  facts  in  the  case. 

The  question  wiis  again  considered  by  the  Department  in  the  case  of 
Pierce  v.  Pierce.     (12  P.  D.,  412). 
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In  that  case  the  supervisor  testified,  November  15,  1901,  that  claim- 
ant's property  was  assessed  at  $200,  under  a  law  which  required  the 
property  to  be  assessed  at  the  full  cash  value,  and  that  this  was  the 
only  property  she  owned. 

Claimant,  however,  estimated  the  value  of  her  said  property  at  $400 
in  1899,  at  which  time  she  also  had  $200  left  her  by  her  mother,  on 
which  she  received  the  interest  of  $10  per  annum;  that  aside  from  the 
above  she  bad  no  other  property. 

The  pensioner  at  date  of  his  last  medical  examination,  in  1892,  was 
60  years  of  age;  height,  5  feet  9i  inches;  weight,  180  pounds.  His 
general  condition  was  reported  fair,  and  he  was  shown  not  to  be 
wholly  incapacitated  for  manual  labor.  He  received  an  annual  income 
of  $288  from  his  pension  on  account  of  gunshot  wound  of  face. 

The  Bureau  had  allowed  the  wife's  claim  and  held  her  to  be  in  neces- 
sitous circumstances,  and  this  Bureau  action  was  affirmed,  the  Depart- 
ment holding  that  the  wife  was  in  necessitous  circumstances  within 
the  meaning  of  the  act  of  March  3,  1899. 

The  laws  of  Michigan  make  the  township  supervisors  the  assessors 
for  their  respective  townships,  and  make  it  a  misdemeanor,  punishable 
by  a  fine  of  $300,  or  one  year's  imprisonment,  for  any  supervisor  or 
other  assessing  officer  to  "willfully  assess  any  property  at  more  or  less 
than  what  he  believes  to  be  its  true  cash  value."  (See  Howell's  Anno- 
tated Statutes  of  Michigan,  vol.  1,  p.  1291,  sec.  103.)  The  testimony 
of  the  supervisor  who  had  assessed  the  property  at  what  he  believed 
to  be  its  true  cash  value  is  entitled  to  greater  weight  as  to  the  value 
of  the  property  than  the  testimony  of  either  of  the  parties,  both  of 
whom  are  interested  witnesses. 

As  stated  by  Justice  Gray  in  the  case  of  Swan  v.  County  of  Middle- 
sex (101  Mass.,  173)  and  quoted  in  Lawson  on  Expert  and  Opinion 
Evidence,  page  471: 

The  knowledge  requisite  to  qualify  a  witness  to  testify  as  to  his  opinion  of  the 
value  of  lands  may  be  either  acquired  by  the  performance  of  official  duty — as,  by  a 
county  commissioner  or  selectman,  whose  duty  it  is  to  lay  out  public  ways,  or  by 
an  assessor,  whose  duty  it  is  to  ascertain  the  value  of  lands  for  the  purpose  of  tax- 
ation— or  it  may  be  derived  from  knowing  of  sales  or  purchases  of  other  lands  in  the 
vicinity,  either  by  the  witness  himself  or  by  other  persons. 

It  is  believed  that  in  ascertaining  the  value  of  property  in  this  class 
of  cases,  where  by  the  State  law  it  is  required  that  it  be  assessed  at  its 
actual  cash  value,  greater  reliance  should  be  placed  upon  the  official 
opinion  of  the  assessor  than  upon  the  opinion  of  those  witnesses  whose 
knowledge  upon  the  subject  is  not  shown  to  be  superior  to  that  of  the 
assessor. 

Pensioner's  contention  that  the  land  is  worth  from  $50  to  SlOO  per 
acre  and  that  he  paid  $400  for  it  in  1865,  is  not  supportvid  \>y  «.Tvy  Vje^v 
timony,  and  bh  contention  that  be  did  not  reside  with  cXavmatvX*  «A.\fcx 
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deeding  the  property  to  her  in  1890  is  also  wholly  untenable,  in 
view  of  the  evidence  in  this  case,  and  is  in  conflict  with  his  own  testi- 
mony. He  is  reported  as  unreliable  and  his  conflicting  and  contradic- 
tory testimony  shows  him  unworthy  of  belief.  The  evidence  shows 
that  claimant  inherited  the  20  acres  from  her  father  and  caused  it  to 
be  deeded  to  her  said  husband  soon  after  their  marriage. 

In  an  affidavit  executed  January  2,  1901,  he  testified  that  "on  or 
about  September  5,  1890,  he  deeded  to  his  wife,  Sarah  J.  Dustin,  all 
of  the  real  estate  of  which  he  was  possessed,  consisting  of  20  acres  of 
land  in  Portage,  Kalamazoo  County,  Mich. ;  that  he  never  afterwards 
returned  to  or  was  on  the  premises  of  his  wife  but  once  and  that  was 
in  the  spring  of  1891,  by  request  of  his  wife,  which  was  in  the  latter 
part  of  March,  when  he  only  stayed  over  night,  the  children  being 
sick  with  the  measles." 

Before  the  special  examiner  September  4,1902,  he  testified  as  follows: 

The  place  consisted  of  20  acres  of  bottom  land.  *  *  *  i  never  deeded  it  to 
Sarah  Jane  Dustin.  I  never  signed  a  deed  to  Sarah  Jane  Dustin.  No,  sir;  the 
Sarah  Jane  Decker  I  gave  the  deed  to  was  not  the  woman  I  married  in  1865  and 
lived  with. 

Q.  Who  waa  the  Sarah  Jane  Decker  to  whom  you  deeded  the  land? — A.  It  was 
the  woman  who  held  the  heirship  property  before  I  got  the  place. 

Q.  When  did  the  property  come  into  your  possession  that  you  deeded  to  Sarah 
Jane  Decker? — A.  It  waa  soon  after  we  were  married, 

Q.  Do  you  know  if  the  property  you  say  you  deeded  to  Sarah  Jane  Decker  is  the 
property  on  which  you  lived  and  is  now  the  property  occupied  by  Sarah  Jane 
Dustin? — A.  Yes,  sir;  and  I  know  the  deed  was  made  out  to  Sarah  Jane  Dustin;  the 
deed  was  not  made  out  right  at  the  time.  *  ♦  *  I  gaw  the  name  of  the  grantee, 
and  it  was  Sarah  Jane  Decker;  *  *  *  the  name  of  Sarah  Jane  Dustin  was  not  on 
the  deed  when  I  signed  it. 

Assuming  that  this  testimony  was  true  and  that  claimant's  name  did 
not  appear  in  the  deed,  the  effect  would  be  to  cloud  the  title  of  claim- 
ant to  the  land  and  to  lessen  its  value  to  the  extent  of  the  expense 
necessary  to  correct  the  error  in  the  deed. 

Pensioner  further  testified  as  follows: 

Q.  Were  you  ever  at  the  house  of  your  wife  in  the  spring  of  1891,  along  in  March 
or  April? — A.  I  could  not  say  whether  I  was  there  in  the  spring  or  not. 

Q.  I  read  you  an  affidavit  in  which  you  testify  you  were  at  your  wife's  home  but 
once,  and  that  was  in  March,  1891;  that  you  8taye<i  there  overnight  and  was  ordered 
away  the  next  day;  you  told  me  that  it  was  not  long  after  your  separation.  Now; 
which  statement  is  correct? — A.  The  statement  to  you  to-day  is  the  correct  one  and 
the  affidavit  is  in  error. 

Q.  Ever  stay  at  night  at  home  with  Mrs.  Dustin  but  the  one  time  since  you  sepa- 
rated?— A.  Not  that  I  know  of. 

Q.  Upon  your  oath,  do  you  deny  ever  having  lived  with  your  wife,  as  having  slept 
in  same  room  or  be<l  with  her,  since  you  and  she  seimrated  September  4,  1890? — ^A. 
Certainly  I  do. 

Q.  You  heard  her  testimony  before  me  thi^  afternoon,  that  you  and  she  lived 
together  some  three  or  four  months  after  your  first  seimration,  and  finally  separated 
jn  the  spriDg  of  1891.     What  statement  have  you  to  make  as  to  that? — ^A.  I  would 
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make  the  statement  that  I  waa  not  there  in  the  winter  df  1890  and  1891.  No,  eir;  I 
did  not  live  with  her  as  her  hushand.  I  was  not  there  even  a  minute.  I  never 
kicked  over  a  drop  of  snow  on  her  place.  I  do  deny  that  I  even  threatened  her  life 
or  accused  her  of  being  untrue.  I  never  saw  her,  or  spoke  to  her,  or  was  on  her 
place. 

Q.  Being  upon  oath  you  swear  that  after  you  and  your  wife  separated,  September  4, 
1890,  that  you  never  at  any  time  returned  to  your  wife  and  lived  with  her  in  the  rela- 
tion of  husband  and  wife  during  any  part  of  the  winter  of  1890  and  1891,  as  testified 
by  the  witnetees  and  claimant  whose  testimony  has  been  read  to  you? — A.  Yes,  sir. 

Claimant  and  a  number  of  reputable  witnesses  testified  that  pen- 
sioner lived  with  his  wife  during  the  winter  of  181^0  and  1891,  and  that 
he  deserted  her  in  the  spring  of  1891,  and  the  special  examiner  re- 
ported that  he  was  unable  to  find  a  single  witness  who  could  testify 
positively  that  pensioner  did  not  live  with  his  wife  during  the  winter 
of  1890  and  1891.  One  of  pensioner's  witnesses  testified,  September  13, 
1902,  that  a  few  days  before,  pensioner,  in  a  conversation  with  him, 
admitted  that  he  had  returned  to  his  wife  after  their  first  separation 
and  said  "this  is  where  I  made  a  fool  of  mvself." 

Pensioner  also  testified  to  an  alleged  conversation  with  his  wife  in 
1890  in  reference  to  the  division  of  his  pension,  and  that  she  had  stated 
that  she  would  never  try  to  get  one-half  his  pension.  As  claimant 
had  no  legal  claim  for  one-half  his  pension  prior  to  the  passage  of 
the  act  of  March  3,  1899,  the  improbability  of  said  alleged  agreement 
of  the  wife  in  1890  is  apparent. 

Considering  now  the  question  of  the  commencement  of  the  division 
of  pension,  it  is  suflScient  to  state  that,  as  the  evidence  clearly  shows 
that  pensioner  deserted  claimant  for  more  than  eight  years  prior  to 
July  30,  1900,  the  date  on  which  she  filed  her  application  for  one-half 
his  pension  under  the  act  of  March  3, 1899,  and  that  said  desertion  has 
been  continuous,  claimant  is  entitled  to  one-half  her  husband's  pension 
due  or  to  become  due  said  pensioner  on  and  after  July  30, 1900  (deducting 
payments  made  her  under  the  Bureau  adjudication  of  April  29,  1901), 
in  accordance  with  departmental  decision  in  the  case  of  Adams  v, 
Adams  (12  P.  D. ,  370).  See  also  the  case  of  Cooper  v.  Cooper  (ibid. , 
163). 

As  the  evidence  shows  that  pensioner  deserted  claimant  in  the  spring 
of  1891,  and  that  said  desertion  has  been  continuous  since  that  time, 
claimant  is  entitled  to  one-half  of  all  unpaid  pension  owing  or  accruing 
to  pensioner  at  the  date  on  which  she  filed  her  application  and  since. 
For  example,  if  pensioner  had  been  last  paid  on  June  4,  1900,  the 
division  of  pension  would  commence  from  that  date,  and  claimant 
would  be  entitled  to  one-half  of  her  husband's  pension  from  June  4, 
1900. 

The  action  appealed  from  is  reversed,  and  the  cas4^  will  be  rcnidjudi- 
cated  in  accordance  with  thi^  decision  and  the  rules  auuovvwced  V\\  \\w 
Cooper  and  Adams  cusem,  supra. 
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EVIDENCE— RECORD— CEBTmCATE  OF  DISABILITY, 

Thomas  F.  Gardner. 

Appellant  was  discharged  from  the  service  on  a  surgeon's  certificate  of  disability 
which  recited  that  he  was  "incapable  of  performing  the  duties  of  a  soldier, 
because  of  a  fracture  of  the  carpal  bones  of  right  hand,  preventing  the  free  use 
of  the  same.  Injury  was  received  July  15,  at  Alexandria,  when  getting  on  a  rail- 
way train,  the  said  private  being  on  duty  at  the  time." 

Held:  That  the  presumption  is  that  the  surgeon  who  made  the  certificate  secured  his 
information  from  reliable  sources.  His  duty  was  to  make  a  true  record  of  the 
facta  recited  in  it.  The  presumption  that  he  performed  his  full  duty  in  that 
regard  is  so  strong  that  it  is  not  overcome  by  mere  probabilities. 

Assistant  Secretary  F,  Z.  Carnphell  to  the  Caminis^iwier  of  Peyisions^ 

Octobet^  15,  1902. 

Thomas  F.  Gardner,  formerly  private  Company  A,  First  Ohio  Cav- 
alry, filed  a  claim  for  restoration  to  the  rolls  under  the  general  law, 
March  21,  1900,  which  was  rejected  in  the  following  stated  language 
on  July  9,  1900: 

You  are  informed  that  your  claim  for  restoration  to  the  rolls  under  the  general 
law,  filed  March  27,  1900,  appears  to  be  a  duplicate  of  claim  filed  May  21,  1889,  and 
September  22,  1894,  which  were  rejected  April  9,  1887,  on  the  ground  that  the  evi- 
dence filed  in  rebuttal,  of  dropping  your  name  from  the  rolls,  for  alleged  injury  to 
right  hand,  is  wholly  inadequate  to  change  said  action. 

The  testimony  of  Noah  Jones,  recently  filed,  has  been  carefully  considered  in  con- 
nection with  all  the  other  evidence  in  the  case,  but  that  it  does  not  warrant  a  change 
of  action,  for  the  following  reasons:  He  does  not  api^ear  to  have  personal  knowledge 
of  your  having  incurred  said  injury  to  right  hand,  while  you  were  in  the  service  and 
in  line  of  duty,  and  his  testimony  was  given  careful  consideration  after  he  had  been 
interviewed  by  a  special  examiner  from  this  Bureau. 

The  action  of  rejection  of  April  9, 1897,  is  therefore  deemed  proi)er  and  is  adhered  to. 

On  AugUf^t  17, 1900,  the  claimant  filed  an  appeal  to  the  Department, 
in  which  he  made  the  following  contention: 

The  claimant  api^eals  for  a  reconsideration  of  his  said  claim  for  the  reason  that  the 
testimony  on  which  the  Government  wholly  relied,  when  claimant  was  dropped  from 
the  rolls,  has  been  proven  false  in  every  particular — even  the  witnesses  H.  C.  Denious 
and  Peter  Getz  recently  made  statements  to  the  effect  that  their  original  statements, 
upon  which  the  Government  relied,  were  false.  Captain  Noah  Jones  testifien  that 
not  one  of  the  original  witnesses,  on  whose  testimony  the  Government  relied,  was  or 
could  have  been  within  forty  miles  of  the  place  where  the  accident  occurretl,  and  that 
their  testimony  was  wholly  false,  in  every  particular,  so  far  as  seeing  or  knowing  any 
of  the  things  to  which  they  testified  in  their  original  affidavits. 

On  October  9,  1899,  claimant  was  allowed  ^8  per  month,  under  the 
act  of  June  27,  1890,  to  date  from  October  13,  1898,  but  payments 
w^ere  withheld  to  reimburse  the  Government  for  payments  erroneously 
made  under  the  general  law.  Of  course,  if  claimant  is  entitled  to  resto- 
ration to  the  rolls  under  the  genenil  law,  such  restoration  will  carry 
with  it  the  action  of  withholding  payments. 
T/ie  issuBy  and  the  only  one^  raised  by  the  appeal  \^  \N\vi\>;i^v  XJwis^ 
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claimant  was  rightfully  dropped  from  the  rolls  under  the  general  law. 
The  record  discloses  that  the  soldier  enlisted  August  6,  1861,  and 
wa,s  discharged  on  certificate  of  disability  for  discharge  on  September 
20, 1862;  he  reenlisted  January  9, 1865,  and  was  mustered  out  July  28, 
1865.  Claim  for  pension  was  originally  filed  April  19,  1879;  on  June 
29,  1881,  i>ension  was  allowed  at  $4  per  month  for  injury  to  right 
hand  to  date  from  September  21,  1862.  This  pension  he  drew  until 
November  30,  1883,  when  his  name  was  dropped  from  the  rolls.  The 
action  of  dropping  was  prompted  by  the  following  entry  on  the  face 
brief,  dated  September  1,  1885: 

Ai)proved  for  dropping  from  the  roll  on  the  ground  that  the  injury  for  which  jyen- 
sione<l  was  not  incurred  in  line  of  duty.  Claim  waa  originally  allowed  on  certificate 
of  disability,  which  was  made  from  claimant's  own  statements  to  a  surgeon,  who 
cfmld  have  had  no  personal  know ktlge  of  the  fact  or  circumstances  of  incurrence,  cor- 
rolx)rated  by  the  testimony  of  Capt.  Noah  Jones,  who,  on  special  examination,  swears 
that  the  only  knowledge  he  had  as  to  incurrence  was  gained  from  claimant.  On 
S{)ecial  examination  all  sources  of  information  have  been  exhausted  and  no  person 
has  lieen  found  who  witnesse<l  the  injury.  Pensioner  swears  the  only  witness  he 
knew  of  has  V)een  dead  over  a  year.  He  did  not  produce  him,  when  living.  On  the 
other  hand,  the  testimony  is  voluminous  to  show  that  it  was  conunon  reiK)rt  at  the 
time,  that  the  claimant  hurt  himself  in  a  fight  with  a  negro,  while  absc'ut  from  his 
company  without  leave,  and  that  his  disi'harge  was  fraudulently  procured.  There  is 
the  i><:>sitive  testimony  of  several  persons,  s^mie  of  whom  are  of  high  credibility,  and 
Ix'vonrl  the  taint  of  local  prejudice,  that  pensioner  told  them  at  various  times,  that 
his  hand  was  hurt  in  a  fight  with  a  negro.  The  testimony  of  William  Milliken  is 
very  strongly  adverse.  The  pensioner  also  reported,  since  discharge,  that  his  injury 
resultetl  from  a  salver  cut,  incurred  in  the  service.  When  it  is  proved  (as  in  this 
cafH?)  that  the  pensioner  told  these  differing  accounts  as  to  incurrence,  and  that  he 
ser\'(HJ  in  the  Sixtieth  Ohio  Volunteers  from  January  to  July,  1865,  but  swore  in  1879 
that  he  had  not  served  since  1862,  and  that  he  was  a  reckless,  dissolute  man,  before 
and  in  service*  and  since  to  1872,  it  will  he  conceded  that  to  allow  his  claim  to  stand, 
on  no  stronger  evidence  than  his  uncorroborated  word,  is  to  countenance  a  travesty  on 
jastice,  the  certificate  of  disability  being  no  more  than  his  own  statement. 

The  above  action,  on  which  claimant's  name  was  dropped,  is  chiefly 
remarkable  for  its  long  and  labored  argument. 

Claims  for  restoration  in  1889  and  1894  were- rejected  in  1897  in  the 
following  stated  language: 

Approved  for  rejection  of  restoration  for  injury  to  right  hand,  on  the  ground  that 
the  evidence  file<l  in  rebuttal  of  dropping  is  wholly  inadequate  to  change  said  action. 

The  claim  for  restoration  filed  in  1900  was  rejected,  as  set  out  in  the 
beginning  of  this  opinion. 

It  may  be  stated  incidentally  that  a  claim  under  the  act  of  June  27, 
1890,  was  rejected  in  1891,  in  the  following  stated  language: 

Approved  for  rejection;  no  i)ensionable  disability  under  this  act  shown;  the  disa- 
bility found  shown  to  have  been  due  to  vicious  habits  of  claimant,  the  same  having 
warranted  the  rejection  of  the  original  claim. 

In  claimant's  original  declaration  he  made  the  foWovfixvg  aW^^wWow^v 

That  while  a  member  of  the  organizsLikm  aforesaid,  in  the  aervWe  atvvV  Wwvi  ^A  vVwVj 
at  Alexandria,  in  the  State  of  Virirjnin,  on  or  R\x)\\t  the  15th  day  ol  3v\\n,\^^1,>nV\\^ 


86  DECISIONS   BELATING    TO    PENSIONS. 

in  the  (act  of  getting  on  a  railroad  train  ina<le  a  misstep  and  fell  upon  the  track 
hetween  the  cars,  and  in  attempting  to  save  himself  struck  his  right  hand  against  the 
iron  railing  and  fractured  the  carpal  bones  of  his  right  hand.  He  has  never  recovered 
the  use  of  said  hand.  The  injury  is  very  painful,  and  said  hand  is  and  has  Ijeen  ever 
since  such  injury  partially  useless. 

The  records  of  the  War  Department  show  the  following: 

On  the  muster  roll  of  Company  A,  of  that  regiment,  from  muster  in  to  June  30, 
1862,  he  is  reported  present;  July  and  August,  1862,  al^sent,  sick  in  hospital  at  Alex- 
andria; absent  enlisted  men  of  the  company,  not  accounted  for,  on  the  return  of  the 
regiment,  for  July,  1862;  consolidated  roll  of  company  for  July,  August,  September, 
and  October,  1862,  reports  him  private,  dischargeii. 

The  medical  roctords  of  the  War  Department  have  the  following: 

Private  Thomas  F.  Gardner,  Company  A,  First  Ohio  Cavalry,  entered  Fairfax 
Street,  branch  of  the  (1.  H.,  Alexandria,  Va.,  August  15,  1862,  with  **  fracture"  (no 
other  diagnosis  appears),  and  was  discharged  from  the  service  September  19,  1862; 
there  are  no  records  of  the  regiment  on  file. 

Over  the  signature  of  John  E.  Summers,  surgeon  in  charge  of  the 
hospital  at  Alexandria,  Va.,  appears  the  following  in  the  certificate  of 
disability  for  discharge: 

I  certify  that  I  have  carefully  examinetl  the  said  Thomas  F.  Gardner,  of  Captain 
Robinson's  company,  and  find  him  incapa])le  of  performing  the  duties  of  a  soldier 
be<»au8e  of  fracture  of  the  carpal  bones  of  right  hand,  preventing  the  free  use  of 
the  same.  Injury  was  receive<l  July  15,  at  Alexandria  when  getting  on  a  railway 
train,  the  said  private  being  on  duty  at  the  tune.  He  is  unable  to  obtain  his  subsist- 
ence by  manual  lalx)r  one-fourth. 

December  9,  1880,  Noah  Jones,  who  was  first  lieutenant  of  claim- 
ant's company,  and  in  command  of  the  same  in  July,  1862,  made  the 
following  affidavit: 

That  on  or  aV>out  July  15,  1862,  Thomas  F.  Gartlner,  then  a  member  of  said  com- 
pany, was  sent  to  Alexandria,  Va.,  U")  look  for  certain  horses  l)elonging  to  the  mem- 
bers c)f  said  company,  which  had  8traye<l  or  been  stolen  from  said  comi>any,  and 
that  while  he  was  in  the  discharge  of  his  duty  in  pursuance  of  said  onler,  and  in  the 
act  of  gt^tting  on  a  train  of  cars,  he  fell  and  injure<l  his  hand,  as  this  affiant  was 
infornitxl  at  the  time,  or  soon  after  said  injury.  That  sai<l  Gardner  went  at  once 
to  Fairfax  Street  hospital,  Alexandria,  Va.,  for  treatment,  and  sent  to  his  com{)any 
for  his  descriptive  roll. 

The  chiimant  was  medically  examined  December  6, 1880,  and  on  the 
conditions  described  a  $4  rating  was  granted  on  June  29, 1881. 
The  following  letter  was  then  forwarded  to  the  Bureau: 

Washington  C  IL,  Ohio,  Jnnnanj  ^9,  18S3. 
Colonel  W.  W.  Dudley: 

Sir:  We,  the  undersipned  meml)ers  of  late  Comj>any  A,  First  Ohio  Volunteer  Cav- 
alry, would  like  to  hear  from  you  in  regard  to  the  pcnsi(»n  of  T.  F.  Gardner.  What 
has  lnH'n  done  with  it?    We  are  l)ound  to  bring  it  to  li^ht  as  a  fraud. 

H.  C.  Denious. 

li.  L.  Limes. 

Peter  Getz. 

George  B.  Barnes. 
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From  time  to  time  Getz  and  Denious  continued  comniunicating  with 
the  Bureau,  insisting  that  at  the  time  claimant  was  injured  the  com- 
pany was  not  on  duty,  and  that  he  never  was  in  a  fight.  Finally,  upon 
May  17,  1884:,  a  special  examination  was  begun,  which  resulted  in  the 
action  of  dropping. 

The  evidence  shows  that  prior  to  his  entry  into  the  army  claimant 
bad  been  engaged  in  the  saloon  business,  and  drank  more  or  less  in  the 
service  and  after  discharge  until  1872,  when  he  reformed,  becoming  a 
total  abstainer  and  a  member  of  a  church.  About  this  time  he  also 
became  editor  of  a  paper  and  was  violent  in  his  strictures  upon  those 
engaged  in  the  liquor  traffic  in  his  community.  In  this  way  he  made 
some  bitter  enemies,  and  he  alleges  that  some  of  them  decided  to 
deprive  him  of  his  pension.  He  asserts  that  this  led  to  the  charges  of 
fraud  against  him  and  ended  in  depriving  him  of  his  pension. 

The  special  examination  extended  over  a  period  of  a  year,  and  all 
comrades  of  claimant  were  seen  and  interviewed  who  could  be  located. 
There  is  a  great  mass  of  testimony,  considerable  of  which  is  immaterial 
to  the  issue  presented.  The  adverse  evidence  begins  and  ends  with 
that  of  those  who  signed  the  letter  above  set  out.  A  number  of  wit- 
nesses stated  that  they  heard  that  claimant's  hand  was  injured  while 
he  was  engaged  in  a  fight  with  a  negro.  When  asked  from  whom 
they  heard  it,  they  named  one  of  the  signers  referred  to. 

The  claimant  testified  that  sometime  in  July  his  company  was 
ordered  from  Alexandria  to  Warrenton,  and  that  when  he  arrived  at 
the  latter  place  he  secured  a  pass  to  return  to  Alexandria  to  look  for 
his  horse  which  had  been  lost  or  stolen.  After  he  had  made  a  search 
for  his  horse  and  was  boarding  a  car  to  return  to  his  company  the 
train  started  and  he  was  thrown  to  the  ground  and  his  hand  was 
injui-ed. 

In  this  statement  claimant  is  substantially  corroborated  by  first 
lieutenant,  afterwards,  Capt*  Noah  Jones,  William  S.  Gordon,  Charles 
Duffee,  Archibald  Dyer,  and  Thomas  J.  Mooney,  all  comrades.  It  is 
true  that  no  eyewitness  to  the  injurj'^  as  alleged  has  been  produced 
by  claimant  until  recent  years,  and  then  under  such  circumstances  as 
throws  some  doubt  about  the  statement;  but  it  is  error  to  state,  as 
was  done  in  the  original  rejection,  that  the  claimant  stands  uncor- 
roborated. A  witness  may  be  corroborated  by  fact«  and  circum- 
stances in  evidence  and  he  may  be  aided  in  establishing  his  claim  by 
the  reasonable  presumptions  that  flow  therefrom.  The  claimant  is 
presumed  to  have  been  in  line  of  duty  when  the  injury  occurred. 
Evidence  of  a  reliable  character,  however,  establishing  that  he 
received  the  injury  in  a  drunken  brawl  is  sufficient  to  overcome  this 
presumption,  and  even  to  overcome  a  record  in  his  favor.  But  it 
is  to  l)e  said  that  a  contempoi'aneous  official  record  may  woX.  \i^ 
impeBched  and  set  aside  on  any  weak  or  uncertain  evidence.  Iw  V)da^ 
cas^  the  claimant  and  bis  witnesses  are  corroborated  >^v  l\ve   o^c\\s\ 
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records  of  the  War  Department,  the  certificate  of  disability  for  dis- 
charge, made  at  the  time  by  an  oflScer  charged  with  the  duty. 

In  the  case  of  Stephen  Thompson  (7  P.  D.,  26)  the  Department 
held: 

An  official  contemporaneous  record  is  the  best  evidence  as  to  facts  therein  recited, 
and  will  generally  be  accepted  by  the  Department  as  conclusive.  It  may,  however, 
be  shown  by  competent  proof  to  have  been  erroneous,  but  this  proof  must  be  of 
the  strongest  character. 

See  also  cases  of  Isaac  Williamson  (1  P.  D.,  7);  Seth  W.  H.  Griffin 
(6  P.  D.,  246);  Lewis  P.  Stolzenberg  (1  P.  D.,  428), 
In  the  case  of  Robert  Hirsch  (2  P.  D. ,  304)  the  Department  said: 

The  certificate  of  disability  upon  which  a  soldier  is  discharged  is  a  contemx>oraneoufi 
record  of  such  weight  in  evidence  that  it  can  not  be  contradicted  by  statements  made 
many  years  afterwards,  of  the  surgeon  or  of  the  officers  or  comrades  of  the  soldier,  in 
the  absence  of  fraud  or  mistake  in  the  making  of  said  certificate.  « 

Also  in  in  the  case  of  Robert  B.  Paxton  (4  P.  D.,  114)  it  was  said: 

A  certificate  of  disability  made  at  discharge  is  a  contemporaneous  official  record, 
constituting  the  very  best  evidence  to  be  obtained  as  to  the  truth  of  the  recitals  of 
fact  therein  contained,  and  can  be  successfully  rebutted  only  by  direct,  positive,  and 
conclusive  evidence,  showing  beyond  question  that  there  was  error,  or  mistake  of 
fact,  or  fraud  in  making  said  record. 

There  is  a  long  line  of  Departmental  decisions  to  the  effect  that 
where  the  record  is  adverse  to  the  claimant  it  overcomes  the  presmup- 
tion  of  prior  soundness  and  that  an  alleged  injury  was  incurred  in  line 
of  duty  and  prevails  over  evidence  to  the  contrary,  unless  such  evi- 
dence amounts  to  positive  proof. 

See  cases  of  Isaac  Williamson  (1  P.  D.,  7);  Alonzo  F.  Wescott,  (1 
P.  D.,  316);  Daniel  Bidlake  (3  P.  D.,  27);  Hilliard  Preston  (8  P.  D., 
374.) 

Thus  we  see  that  this  claimant  and  his  witnesses  are  corroborated 
by  the  official  records,  the  best  evidence  that  the  alleged  injury  was 
incurred  in  line  of  duty.  It  only  remains  to  be  ascertained  if  the 
evidence  submitted  and  secured  in  this  case  is  sufficient  to  overcome 
and  impeach  said  record.  It  is  to  be  remembered  that  the  special 
examination  took  place  in  1884,  twenty-two  years  after  claimant  was 
discharged. 

The  special  examiner  who  made  most  of  the  investigation  in  this 
♦  case  had  the  following  to  say  of  the  witnesses  who  were  adverse  to 
claimant: 

I  don't  think  the  men  who  have  been  writing  letters  in  this  case  care  a  fig  for  the 
United  States  or  anybody  else.  They  are  after  the  pensioner,  and  their  manner  of 
testifying  before  me  indicates  a  depth  of  recklej^s  malice  that  can  not  be  coupled  with 
fairnesH.  One  of  the  oldest  and  most  substantial  citizens  of  Washington  Court  House 
told  me  to-day  that  Denious  and  Getz  are  blackmailers,  and  the  evidence  ot  it  waa 
here  in  town.  They  are  the  leading  men  in  this  matter.  Limes  had  evidently 
agreed  to  testify,  and  I  tliink  the  testimony  he  gave  waa  itv  dieehaT^Q  ot  bia  agreement 
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with  Denious  and  Getz.  I  think  others  *are  crowding  Denious  and  Getz  forward 
and  that  likely  it  is  a  newspaper  row,  with  temperance,  saloons,  and  politics  mixed 
in.  George  P.  Barnes  says  he  don't  know  a  thing,  and  denied  signing  the  letter  with 
his  name  attached.  The  only  thing,  that  looks  like  evidence  is  that  of  Collins,  Wig- 
gington,  and  Ott.  Good  men  have  told  me  they  would  not  believe  either  of  them 
under  oath  in  an  investigation  like  this. 

The  report  of  the  evidence  by  the  examiner  sustains  his  conclusion. 

The  evidence  submitted  by  those  who  started  this  investigation  is 
largely  hearsay.  They  testify  that  at  the  time  the  claimant  injured 
himself  it  was  general  rumor  in  and  about  the  camp  that  the  injury 
was  incurred  in  a  fight  with  a  negro.  Most  of  them  traced  their 
information  to  Denious  or  Getz. 

In  1894  Denious,  in  an  affidavit,  retracted  all  he  had  ever  testified 
to  about  claimant.  The  least  that  can  be  said  about  such  a  man  is  that 
he  is  utterly  unreliable  and  unworthy  of  belief. 

Some  of  the  witnesses  have  gone  so  far  as  to  say  that  claimant  was 
a  deserter  when  he  was  injured.  The  official  records  of  the  War 
Department  destroy  such  evidence  entirely.  Witnesses  have  been 
found  who  have  testified  that  they  do  not  believe  claimant  had  a  pass 
when  he  was  injured,  and  that  in  their  opinion  he  was  not  in  line  of 
dutv.  Others  have  testified  that  claimant  was  in  the  habit  of  becom- 
ing  drunk  in  the  service;  still  others  have  testified  that  he  was  a  good 
soldier,  attentive  to  duty.  In  short,  rumor  and  hearsay  have  in  this 
ca^o  been  held  sufficient  to  impeach  the  record. 

It  is  not  necessary  to  analyze  the  evidence  and  point  out  the  incon- 
sistencies of  those  who  have  made  statements  adverse  to  this  claimant. 
It  is  enough  to  say  that  the  whole  evidence  falls  far  short  of  the  posi- 
tive and  conclusive  proof  needed  to  overcome  the  record. 

Great  stress  was  laid  upon  the  fact  that  in  his  original  declaration 
the  claimant  swore  he  had  no  other  service  than  in  the  First  Ohio 
Cavalry.  The  allegations  in  the  declaration  were  written  b}^  some 
one  else,  and  the  declaration  was  only  signed  by  claimant.  His 
attention  may  not  have  been  called  to  that  portion  of  the  declaration, 
which  was  in  the  usual  printed  form  referring  to  prior  and  subsequent 
service.  When  his  attention  was  called  to  the  matter  he  at  once 
acknowledged  the  subsequent  service.  At  all  events,  the  only  effect  his 
reenllstment  would  have  on  his  injury  would  be  as  to  its  existence  or 
the  degree  of  disability  therefrom. 

It  is  also  stated  in  the  rejection  that  the  certificate  on  which  claim- 
ant was  discharged  was  made  up  from  his  own  statements.  This  is  a 
conclusion  not  warranted  by  the  evidence.  The  presumption  is  that 
the  surgeon  who  made  the  certificate  secured  his  infonnation  from 
reliable  sources.  His  duty  was  to  make  it  a  true  record  of  the  facts 
recited  in  it.  The  presumption  that  he  performed  his  full  duty  in 
that  regard  is  so  strong  that  it  is  not  overcome  by  mere  pTobaVAVWX^^, 

In  a  communication  to  the  Commissioner  of  Pensions  under  daXft  oi 
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February  18,  1902  (opinion  in  cases  submitted  by  the  Commissioner 
of  Pensions,  No.  2,  page  204),  the  Department  used  the  following 
language: 

The  Department  considers  that  the  only  safe  rule  to  adopt  is  to  stand  by  the  record, 
whether  it  be  favorable  or  adverse  to  a  claimant.  Unless  the  record  is  squarely 
attacked,  and  evidence  is  adduced  proving  it  contains  erroneous  statements  of  fact, 
or  is  fraudulent,  it  should  prevail,  no  matter  what  possibilities  might  be  conjured  up 
from  uncertain  evidence  in  any  given  case. 

In  this  case  the  evidence  brought  forward  to  impeach  the  record  is 
vague,  uncertain,  and  indefinite.  Some  of  it  is  from  questionable 
sources.  It  is  produced  over  twenty  years  after  the  making  of  said 
record.     It  falls  far  short  of  impeachment. 

That  the  claimant  was  a  man  who  became  intoxicated;  that  he  stated 
when  drunk  that  he  hurt  his  hand  when  fighting  with  a  negro,  and  that 
it  was  cut  by  a  saber;  that  witnesses  state  he  was  a  deserter  and  a  poor 
soldier,  may  all  have  bearing  in  a  clear  case,  but  such  evidence  alone 
is  not  sufficient  upon  which  to  set  aside  a  record  regularly  made. 

The  action  of  the  Bureau  from  which  appeal  was  filed  is  reversed 
and  the  papers  are  returned  with  instructions  to  restore  claimant's 
name  to  the  rolls  under  the  general  law  from  date  of  dropping,  and  to 
readjudicate  the  claim  under  the  act  of  June  27,  1890,  as  the  law  and 
facts  warrant 


MARRIAGE— EVIDENCE— IMPEniMENT— DIVORCE. 

Mary  J.  Gilliland  (widow). 

The  evidence  fails  to  satisfactorily  account  for  either  the  death  or  divorce  of  the 
officer's  two  former  wives,  and  the  whole  history  of  the  case  fails  to  warrant  a 
presumption  that  the  marriage  with  claimant  was  a  legal  one. 

The  Government  is  not  called  upon,  or  required,  in  a  pension  claim,  to  prove  any 
issue;  and  in  the  case  of  a  disputed  marriage  the  burden  of  proof  does  not  shift 
to  the  Government  to  prove  the  illegality  of  any  marriage.  The  Government  is 
neither  a  defemlant  or  contestant  in  a  pension  claim,  but  is  required,  under  the 
law,  to  pass  upon  the  evidence  in  such  a  claim,  subject  to  the  rules  and  laws 
which  universally  obtain.  Any  statement  to  the  contrary  effect  in  the  opinion 
in  the  case  of  Jeannette  Burton  (9  P.  D.,  31 )  is  hereby  expressly  overruled. 

Assistant  Secretary  F.  Z.  Campbell  to  tlie  C&nirnisslone^  of  Pensions^ 

Decernhei'  5,  1902. 

Mary  J.,  as  widow  of  Francis  M.  Gilliland,  formerly  a  first  lieuten- 
ant in  Company  B,  Fifteenth  Kentucky  Volunteer  Cavalry,  filed  her 
application  under  the  act  of  June  27,  1890,  as  amended  by  the  act  of 
May  9, 1900,  claim  being  rejected  on  June  25, 1902,  on  the  ground  that 
claimant  had  not  shown  herself  to  be  the  widow  of  the  officer  in  ques- 
tion.    An  appeal  was  filed  on  August  15,  1902. 

The  record  in  ibis  case  further  shows  thatY\Tg\\\\a,«tTvviUft^d  widow 
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of  the  officer  in  question,  filed  ber  application  under  the  said  act  as 
amended,  on  February  28,  1901,  claim  being  rejected  on  May  2,  1902, 
on  the  ground  that  claimant  failed  to  establish  the  legality  of  her  mar- 
riage. One  Caroline,  in  the  State  of  Florida,  has  also  served  notice 
on  the  Government  that  she  is  the  widow  of  this  oflScer,  and  that  she 
has  rights  as  his  widow,  but  she  has,  up  to  this  time,  failed  to  file  any 
claim  for  pension.  There  has  been  no  appeal  taken  by  the  said  Vir- 
ginia. 

This  claim  has  been  specially  examined  and  the  following  is  a  suc- 
cinct history  of  the  soldier's  matrimonial  ventures,  together  with  other 
matters  having  to  do  with  the  issues.  This  officer  appears  to  have 
lived  in  the  State  of  Kentucky  prior  to  the  war,  to  which  State  he 
returned  after  his  discharge  on  May  4, 1864.  He  engaged  in  the  drug 
business,  was  a  school-teacher,  and  also  a  professor  of  elocution,  and 
while  in  the  active  practice  of  said  last-named  profession  he  met  the 
claimant  in  the  city  of  St.  Louis,  Mo.,  and  married  her  by  ceremony 
on  June  3,  1878,  after  an  acquaintance  of  two  weeks.  Claimant  was 
44  years  of  age  at  this  date,  and  states  that  the  officer  claimed  to  be  a 
widower  at  the  time.  Some  little  time  after  their  marriage,  an 
acquaintance  of  claimant,  by  the  name  of  Clark — now  deceased — 
informed  her  that  her  husband  had  been  twice  married  prior  to  his 
marriage  with  her,  the  claimant.  After  interrogations  on  claimant's 
part  she  obtained  an  admission  from  the  officer  that  the  information 
was  true.  His  first  wife,  he  said,  had  been  divorced  from  him,  and 
he  further  stated  that  the  second  wife  died  at  her  mother's  home  in 
Cincinnati,  Ohio.  Upon  receipt  of  this  information  the  claimant  had 
some  correspondence  with  the  officer's  friends  and  relatives,  and  it 
would  appear,  from  her  own  admissions,  that  she  is  now  in  possession 
of  enough  data  whereby  she  could,  if  she  saw  fit,  materially  aid  her- 
self in  establishing  either  the  truth  or  the  falsity  of  the  officer's  state- 
ments as  to  the  divorce  of  the  first  wife  and  the  death  of  the  second. 
Notwithstanding  the  necessity,  on  her  part,  of  tracing  these  matters  up, 
she  appears  to  have  been  content  to  let  them  rest  in  quiet  and  attempt 
to  establish  her  claim  without  furnishing  the  necessary  proof. 

About  the  middle  of  the  year  1883,  after  having  spent  all  of  claim- 
ant's money,  it  seemed  best  for  all  parties  concerned  that  the  officer 
should  find  some  way  of  earning  a  livelihood,  something  he  had  not 
done  during  his  married  life  with  claimant.  The  officer  departed  at 
this  time,  ostensibly  to  look  for  work,  it  being  supposed  that  his 
designed  destination  was  the  State  of  Texas.  It  appears,  however,  that 
within  one  month  after  his  departure  he  married  Virginia  A.  Graham, 
at  Fort  Scott,  Kans.,  the  parties  then  taking  up  their  al)ode  for  a  few 
months  at  Loredo,  Tex.,  from  which  place  they  went  to  Joplin,  Mo., 
and  resided  there  until  1885.  He  taught  school  during  Viia  I'esvdi'etvQ,^ 
at  Joplin^  Bod  then  they  removed  to  Webb  City,  Mo.,  ^wYiex^  Yi^a  V\i^ 
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Virginia  taught  school  for  some  eight  years.  During  the  last  period 
of  time  the  oflScer  spent  about  four  ^ears  \u  the  Soldiers'  Home  at 
Leavenworth,  then  went  to  Hot  Springs,  Ark. ,  for  a  year  or  so,  then 
traveled  about  the  country  for  a  while,  finally  locating  at  Pensacola, 
Fla.  In  the  year  1895,  Virginia  had  a  letter  from  a  woman  in  Florida 
who  signed  her  name  Caroline  Gilliland,  and  the  party  claimed  to  be 
the  wife  of  the  officer.  In  replying,  she  evaded  certain  questions 
ajsked,  and  in  the  following  year,  1896,  he  rejoined  her  at  Pierce  City, 
Mo.,  and  they  lived  together  as  husband  and  wife  until  his  death  on 
January  18,  1901. 

Virginia  A.,  one  of  the  claimants  herein,  upon  being  advised  of  all 
the  facts  in  the  case,  notably  those  connected  with  the  marriage  of  the 
officer  and  Mary  J.,  the  appellant,  and  the  short  space  of  time  elaps- 
ing tetween  his  leaving  St.  Louis  and  his  marriage  with  her,  prac- 
tically abandoned  her  claim.  There  is  no  application  of  record  on  the 
part  of  Caroline,  and  the  issue  is  thus  narrowed  to  the  status  of  the 
appellant,  Mary  J. 

The  whole  history  of  this  officer's  life  shows  a  total  disregard  for 
the  sacredness  of  the  marital  tie,  and  while  it  is  true  that  in  certain 
cases  strong  presumptions  attach  which  would  uphold  a  marriage  by. 
ceremony,  notably  that  of  the  presumption  of  innocence,  yet  such  pre- 
sumptions can  not  apply  in  the  case  at  bar  for  the  reason  that  his 
whole  life,  so  far  as  matrimony  is  concerned,  conclusively  demonstrates 
that  neither  the  moral  nor  legal  fear  of  bigamy  had  any  eflfect  upon 
this  officer.  He  had  no  regard  for  his  matrimonial  tie  with  Virginia, 
for  it  appears  he  admitted  living  with  Caroline  in  the  State  of  Florida. 
He  had  no  regard  for  his  marital  tie  with  Mary  J.,  for  after  living 
with  her  some  five  years,  and  leaving  her  at  the  end  of  such  period 
for  the  purpose  of  obtaining  employment  to  support  her  and  himself, 
he  married  Virginia  A.  by  ceremony  within  one  month.  Under  such 
a  showing  and  under  the  proof  in  this  case  that  he  had  been  twice 
married  before  he  married  Mary  J.,  there  is  no  reason  to  place  any 
great  reliance  upon  the  ceremonial  marriage  with  Mary  J.,  when  it 
must  be  admitted  that  he  had  had  two  wives  previously,  neither  of 
them  being  satisfactorily  accounted  for  up  to  the  present  time. 

The  Department  sees  no  reason  w^hy  it  should  interest  itself  further 
in  this  case,  inasmuch  as  the  appellant,  Mary  J.,  has  sufficient  data  in 
her  possession  to  show  or  disprove  a  divorce  or  death  of  the  first  two 
wives.  She  has  the  names  of  the  parties  with  whom  the  officer  and 
his  second  wife  lived  at  Cape  Girardeau,  Mo.,  the  name  and  residence 
of  the  second  wife's  mother,  and  the  address  of  the  relatives  of  the 
officer  through  whom  she  first  obtained  information  as  to  the  officer's 
marriage  with  his  first  wife. 

Claimant  has  failed  to  make  out  a  prima  facie  case  so  far  a«  the 
lej^hty  of  her  marriage  to  the  officer  is  concerned,  and  until  she  does 
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make  out  8uch  a  case  the  Department  will  not  order  another  special 
examination. 

It  is  also  observed  that  this  appellant  filed  an  application  as  the 
widow  of  the  oflScer,  long  before  he  died,  alleging  his  death  in  the 
State  of  Texas,  and  of  diseases  contracted  in  the  military  service.  On 
cross-examination  she  admitted  she  had  no  reasonable  basis  for  such  a 
claim,  and  that  it  was  founded  upon  the  merest  kind  of  conjecture. 

This  appeal  is  based,  in  effect,  upon  the  proposition  that  where  the 
Government,  in  a  pension  claim,  disputes  the  validity  of  a  marriage 
shown  to  have  been  entered  into  by  ceremony,  the  burden  of  proof 
shifts  to  the  Government  in  order  to  disprove  the  legality  of  the  mar- 
riage; citing  in  support  of  such  contention  the  opinions  promulgated 
in  several  published  decisions,  notably  those  of  Jeannette  Burton 
(9  P.  D.,  31)  and  Louisa  C.  Germain  (11  P.  D.,  66). 

This  Department  has  never,  unless  through  inadvertence,  ruled  that 
a  pension  claimant  and  the  Government  stand  in  the  position  toward 
one  another  in  a  matter  of  proof  as  plaintiff  and  defendant.  The 
Government  annually  appropriates  immense  sums  of  money  to  be 
used  for  pensions,  but  no  part  of  said  money  can  be  paid  for  such 
purpose  until  one  has  shown  himself  or  herself  entitled  thereto — that 
is,  by  pro\nng  the  pensionable  status.  When  the  necessary  facts  are 
shown  under  the  law,  but  not  until  then,  the  pension  may  be  awarded. 
The  designated  oflScers  of  the  Department  of  the  Interior  are  those 
under  the  law  who  must  be  satisfied  by  and  pass  upon  the  evidence, 
and  the  said  Department  is  the  forum  where  the  merits  of  the  case 
must  be  adjudged.  Because,  however,  the  said  Department  by  its 
proper  oflScers  concludes  that  the  evidence  fails  to  prove  a  claimant 
to  be  a  certain  soldier's  widow,  it  does  not  follow,  neither  is  it  a  fact, 
that  the  Government  is  a  defendant  in  the  case;  neither  is  it  a  fact 
that  the  Government  is  opposing,  as  a  contestant  or  otherwise,  the 
claim  of  the  said  alleged  widow.  It  is  but  passing  judgment  upon  the 
evidence,  which  it  is  required  to  do  by  law.  It  should  be  distinctly 
understood  that  the  Government  is  not  called  upon  or  required  to 
prove  anything  in  a  pension  claim,  but  it  is  for  a  claimant  to  prove 
that  he  or  she  is  entitled  under  the  law. 

When  the  issue  is  one  of  marriage,  the  Department  must,  the  same 
as  a  judge  or  jury,  be  governed  by  those  rules  and  laws  which  uni- 
versally obtain  in  such  cases.  It  can  not  disregard  all  the  evidence 
and  render  judgment  upon  its  simple  ipse  dixit,  but  the  case  must 
stand  or  fall  upon  the  evidence,  weighed  the  same  as  it  would  be  in  a 
court  of  justice  and  subject  to  any  presumption  of  law  or  fact  applicable 
thereto. 

When  a  ceremonial  marriage  of  record  is  shown  certain  presump- 
tions immediately  attach  that  such  a  marriage  is  a  \egaV  oti^\  WX*  «\\ 
of  these  presuinptioDs  are  disputable^  and  fall  sometunea  on  ^^^ 
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evidence  being  produced  which  tends  to  cast  doubt  upon  the  legality 
of  said  marriage.  There  is  a  presumption  that  when  a  ceremonial  mar- 
riage is  shown  it  is  a  legal  one,  such  presumption  being  raised  upon 
the  basic  doctrine  of  innocence.  But  when,  in  a  case  like  the  one 
under  consideration,  a  man  is  shown  to  have  had,  doubtless,  five  wives, 
and  three  of  them  are  known  to  be  living  with  no  divorce  obtained, 
certain  it  is  that  the  death  or  divorce  of  the  other  two  can  not  be 
assumed  upon  the  general  presumption  of  innocence  on  his  part.  If 
he  married  Virginia  A.,  as  he  did  within  one  month  after  he  left 
Mary  J.,  the  appellant,  there  is  no  good  reason  to  believe  he  would  have 
been  deterred  from  doing  the  like  so  far  as  the  appellant  and  the  former 
wives  were  concerned;  and  it  should  not  be  forgotten  at  this  point 
that  the  officer  did  not  state  the  facts  freely  prior  to  his  marriage  with 
appellant,  but  they  were  practically  forced  from  him  by  appellant 
after  marriage,  and  after  she  had  obtained  them  without  the  knowledge 
of  the  officer,  and  from  outside  parties. 

A  careful  analysis  of  the  opinion  in  the  Germain  case  shows  that 
the  Department  did  not  assert  the  burden  of  proof  to  l)e  upon  the 
Government  to  prove  the  illegality  of  the  marriage.  It  merely  quoted 
the  rule  laid  down  by  the  Supreme  Court  of  the  United  States  as  it 
should  be  applied  between  contesting  parties. 

The  opinion  in  the  case  of  Burton  shows,  seemingly,  a  contrary  rul- 
ing by  the  Department,  for  said  opinion  does  practically  assert  that  if 
the  Government  attacks  the  validitj'  or  legality  of  a  ceremonial  mar- 
riage, the  burden  of  proof  shifts  to  the  Government.     Such  a  state- 

« 

ment,  however,  is  not  true,  and  the  doctrine  is  wholly  untenable,  has 
no  foundation  whatever  in  law  of  equity,  places  a  claimant  and  the 
Government  in  opposition  to  one  another  as  a  plaintiff  and  defendant, 
and  is  in  defiance  of  the  foundation  principles  of  the  entire  pension 
system  of  the  United  States. 

The  Government  does  not,  in  this  case,  attack  the  legality  of 
appellant's  marriage;  it  does  not  contest  its  legalit}^,  and  it  does  not 
attack  or  contest  any  alleged  marriage  in  any  pension  claim.  It 
simply  rules  that  there  are  not  sufficient  facts  shown  to  warrant  a 
conclusion,  imder  the  law,  that  the  marriage  of  appellant  and  the 
officer  was  a  legal  one.  So  far  as  the  presumption  of  innocence  is 
concerned,  the  whole  history  of  the  case,  as  shown  b}^  undisputed 
facts,  is  such  as  to  completely  destroy  such  a  presumption. 

The  merits  of  the  case  of  Burton  are  not  intended  to  be  disturbed, 
but  the  part  of  said  opinion  in  said  case  where  it  was  inadvertently 
held  that  the  burden  of  proof  of  estjiblishing  the  invalidity  of  any 
alleged  marriage  is  upon  the  Government,  is  hereby  expressly  over- 
ruled. 

The  claimant  having  failed  to  prove  her  marriage  with  the  officer  to 
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be  legal,  by  reason  of  the  fact  that  as  to  two  prior  marriages  of  said 
officer  neither  are  shown  to  have  been  dissolved  by  death  or  divorce, 
the  rejection  of  the  claim  of  Mary  J.  Gilliland  is  sustained. 
Action  affirmed. 


special  act-construction— act  july  »5,  1888. 
Lizzie  H.  Hyndman  (widow). 

Appellant  was  pensioned  as  widow  under  section  3  of  the  act  of  June  27, 1890,  at  the 
rate  of  $8  per  month  and  $2  additional  for  each  of  two  minor  children,  when, 
April  23,  1900,  a  special  act  for  her  benefit  was  passed  granting  her  a  pension  of 
$20  per  month  in  lieu  of  the  pension  she  was  then  receiving. 

Hdd,  That  said  special  act  does  not  carry  with  it  |2  per  month  additional  for  each  of 
said  minor  children,  as  the  $20  per  month  is  in  lieu  of  the  pension  she  was 
formerly  granted,  and  the  minors  were  not  provided  for  in  said  act. 

Assistant  Secretary  F,  L.  Campbell  to  the  Commissioner  of  Pensions^ 

December  5,  1902. 

Lizzie  H.  Hyndman,  the  claimant  herein,  was  granted  a  pension  of 
f8  per  month  and  $2  per  month  additional  for  each  of  two  minor  chil- 
dren, commencing  August  5,  1897,  under  the  act  of  June  27,  1890,  as 
the  widow  of  William  Hyndman,  late  a  captain  in  Company  A,  Fourth 
Regiment  of  Pennsylvania  Volunteer  Cavalry. 

On  April  25,  1900,  the  following  special  act  was  approved: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  pension  roll,  subject  to  the  provisions  and  limitations 
of  the  pension  laws,  the  name  of  Lizzie  H.  Hyndman,  widow  of  William  Hyndman, 
late  captain,  Fourth  Regiment  Pennsylvania  Volunteers,  and  pay  her  a  pension  at 
the  rate  of  twenty  dollars  per  month  in  lieu  of  the  pension  she  is  now  receiving. 

In  response  to  an  inquiry,  claimant  was  notified  that  under  said 
special  act  she  was  not  entitled  to  $2  per  month  additional  for  each  of 
her  two  minor  children. 

From  this  decision  of  the  Commissioner  of  Pensions  she  appealed 
January  14,  1901. 

It  is  provided  by  act  of  July  25,  1882: 

That  no  person  who  is  now  receiving  or  shall  hereafter  receive  a  pension  under  a 
special  act  shall  be  entitled  to  receive  in  addition  thereto  a  pension  under  the  general 
law,  unless  the  special  act  expressly  states  that  the  pension  granted  thereby  is  in 
addition  to  the  pension  which  said  person  is  entitled  to  receive  under  the  general  law. 

Under  section  4703  it  is  provided  that  the  pensions  of  widows  shall 
be  increased  at  the  rate  of  $2  per  month  for  each  child  under  the  age 
of  16  years. 

It  can  thus  be  readily  seen  that  claimant  was  receiving  the  pension 
as  her  own  and  not  as  the  mmors\ 
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The  pension  of  $20  under  the  special  act  was  in  lieu  of  the  $12 
granted  under  the  act  of  June  27,  1890. 

By  the  provisions  of  the  act  of  July  25,  1882,  you  were  expressly 
prohibited  from  granting  claimant  more  than  $20  per  month. 

Therefore  your  action  is  affirmed. 


marriage-evtdence— hearsay— proof  of  death. 

Susan  Cahoe  (widow). 

The  evidence  of  claimant  and  three  witnesses  that  heard  the  fact  of  claimant's  first 
husband's  (Gavin)  death  from  drownii^  from  McLean  and  Cahoe,  claimant's 
last  husband  (both  now  dead),  who  were  with  said  Gavin  at  the  time  of  the 
drowning,  and  who  immediately  on  their  return  conveyed  the  information  to 
the  claimant  and  the  neighbors,  and  the  fact  that  said  Gavin's  daughter  grew  to 
womanhood  believing  that  her  father  came  to  his  death  as  stated  by  these 
deceased  persons,  sufficiently  established  the  death  of  such  person,  the  declara- 
tions of  these  witnesses  in  their  lifetime  being  so  connected  with  the  principal 
fact  under  investigation  that  they  are  admissible  as  original  evidence.  ( 1  Green. 
Ev.,  sec.  108.) 

Assistant  Secretary  F.  L,  Campbell  to  the  Coininis»ioner  of  Pensions^ 

Deceinber  9,  1902. 

On  May  26,  1896,  the  claimant  filed  her  declaration  for  pension 
under  the  act  of  June  27,  1890,  as  widow  of  William  Cahoe,  late  a 
private  in  Company  D,  Eightieth  Regiment  of  New  York  Volunteer 
Infantry.  Soldier  enlisted  September  5,  1861,  was  honorably  dis- 
charged September  10,  1864,  and  died  April  27,  1896.  He  was  pen- 
sioned at  $8  per  month  at  time  of  death. 

The  application  of  claimant  was  rejected  December  5,  1900,  on  the 
ground  of  claimant's  declared  inability  to  establish  her  title  as  legal 
widow  of  the  soldier  by  proof  of  death  or  divorce,  of  a  former 
husband. 

From  this  action  claimant,  through  her  attorney,  filed  an  appeal 
Februar}'^  4,  1901,  contending  that  she  had  proven  that  her  former 
husband  died  by  drowning  in  the  Ohio  River  prior  to  her  marriage 
to  William  Cahoe. 

An  examination  of  the  evidence  in  the  case  shows  that  claimant  was 
married  to  George  Gavin  about  January  12,  1866,  Near  Orangeville, 
Ontario,  and  lived  with  him  till  about  the  year  1876.  Gavin  was  a 
sailor,  and  while  away  he  was  drowned  during  a  storm  on  the  Ohio 
River.  The  only  particulars  of  his  death  that  claimant  could  obtain 
were  the  statements  of  Duncan  McLean  and  William  Cahoe.  Both 
these  two  witnesses  are  now  dead,  and  the  only  evidence  obtainable  is 
as  follows: 
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Claimant  states  on  June  9,  1897: 

That  her  first  husband,  George  Gavin,  was  drowned  in  the  Ohio  River  about 
twenty-one  years  ago.  He,  William  Cahoe,  and  Duncan  McLean  were  in  a  boat 
together  in  a  storm  when  the  boat  upset  and  Gavin  was  drowned.  The  soldier,  her 
second  husband,  and  said  McLean  are  dead.     *    *    * 

William  A.  Douglas  and  Georgina  Douglas,  on  June  9, 1897,  declare: 

That  their  ages  are  31  years  and  29  years,  respectively.  That  they  are  husband  and 
wife,  and  she  is  a  daughter  of  Susann  Cahoe  by  her  first  husband,  George  Gavin. 
The  first-named  afSant  has  been  acquainted  with  Susann  Cahoe  ever  since  he  was 
about  9  years  of  age.  That  said  Geoi^  Gavin  was  drowned  in  the  Ohio  River  about 
twenty-one  years  ago.  He  and  a  man  by  the  name  of  Duncan  McLean  were  in  a 
boat  together  and  the  boat  upset  It  was  during  a  storm  and  Gavin  went  down  and 
never  roee  to  the  surface.  The  soldier,  William  Cahoe,  was  also  in  the  boat  at  the 
time  and  a  witness  to  the  drowning.  Mrs.  Douglas  heard  the  facts  from  both  McLean 
and  Cahoe,  and  Mr.  Douglas  heard  the  facts  from  Cahoe.  There  are  no  witnesses  to 
the  drowning,  as  both  McLean  and  Cahoe  are  now  dead.  The  fact  that  Gavin  was 
drowned  in  the  Ohio  River  was  well  known,  but  it  will  be  impossible  to  get  evidence 
from  any  persons  on  the  point  except  from  persons  who  heard  the  ^t  from  the 
witnesses  now  dead. 

Eleanor  C.  O'Hara  testifies  June  15,  1896: 

That  she  once  heard  William  Cahoe,  second  husband  of  Mrs.  Susann  Cahoe,  make 
the  following  statement:  He  had  sailed  on  the  same  vessel  with  George  Gavin  and 
was  present  and  saw  the  said  George  Gavin  fall  overboard  while  intoxicated,  and 
although  he  made  every  effort  to  save  him,  did  not  succeed,  as  it  was  after  dark. 
That  she  heard  him  say  further  that  a  search  was  made  for  the  body,  but  that  it  was 
not  recovered.     He  conveyed  the  news  to  the  widow,  Mrs.  Susann  Cahoe. 

The  foregoing  affidavits  show  that  the  members  of  the  family — wife, 
daughter,  and  son-in-law — and  a  neighbor  heard  and  believed  the  state- 
ments of  the  two  eyewitnesses,  McLean  and  Cahoe,  and  state  that  it 
was  a  well-known  fact  that  the  first  husband,  Gavin,  was  drowned  in 
the  Ohio  River. 

It  is  laid  down  as  well  established  law  that — 

•  *  *  there  are  declarations  which  are  admitted  aa  original  evidence,  l^eing  dis- 
tinguished from  hearsay  by  their  connection  with  the  principal  fact  under  investiga- 
tion. The  affairs  of  men  consist  of  a  complication  of  circumstances  so  intimately 
interwoven  as  to  be  hardly  separable  from  each  other.  Each  owes  its  birth  to  some 
preceding  circumstance,  and  in  its  turn  become:^  the  prolific  parent  of  others,  and 
each,  during  its  existence,  has  its  inseparable  attributes  and  its  kindred  facts, 
materially  affecting  its  character,  and  essential  to  \>e  known  in  order  to  a  right 
tmderstanding  of  its  nature.  These  surrounding  circumstances,  constituting  parts  of 
the  res  gest^,  may  always  l>e  shown  to  the  jury  along  with  the  principal  fact,  and 
their  admissibility  is  determined  by  the  judge  according  to  their  degree  of  relation 
to  that  fact,  and  in  the  exercise  of  his  sound  discretion,  it  being  extremely  difficult, 
if  not  impossible,  to  bring  this  class  of  cases  within  the  limits  of  a  more  particular 
description.  The  principal  points  of  attention  are,  whether  the  circumstances  and 
declarations  offeree!  in  proof  were  contemporaneous  with  the  main  fact  under 
consideration,  and  whether  they  were  so  connected  with  it  as  to  illustrate  its 
character.     (See  Greenleaf  on  Evidence,  vol.  1,  sec.  108.) 

The  case  under  consideration  meets  every  requirement  oi  Vii^  i\>ON^- 
stated  pTiDciple,    It  is  one  of  those  cases  where  it  is  im^^sftAa  \» 
i\  D.—voL.  13 — 02 7 
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bring  any  other  evidence  to  the  support  of  the  main  fact  under  con- 
sideration. How  else  could  it  happen?  A  storm  on  the  Ohio  River, 
a  man  intoxicated  falls  overboard  and  is  drowned.  The  only  witnesses 
knowing  the  deceased,  Gravin,  are  McLean  and  Cahoe.  They  go  home 
carrying  the  report  of  his  death.  Their  statements  are  made  at  the 
time  of  the  occurrence  and  immediately  upon  their  arrival  at  the 
home  of  the  deceased.  These  declarations  offered  in  proof  were  con- 
temporaneous with  the  drowning,  and  so  connected  therewith  as  to 
illustrate  its  character.  These  declarations  constitute  part  of  the  ree 
gestae,  and  are  perfectly  admissible. 

It  is  evident  that  Mrs.  Gavin  (now  Cahoe)  believed  the  report,  for 
she  afterward  married  soldier  Cahoe.  It  is  presumed  that  she  would 
not  commit  the  offense  of  bigamy;  and  if  Gavin  was  not  dead  she 
placed  herself  in  open  violation  of  the  law.  It  does  not  appear  that 
Gravin  ever  was  seen  after  the  date  of  the  reported  drowning.  His 
daughter  grew  up  and  married,  and  she  says  she  had  the  reports  of  the 
eyewitnesses  to  the  drowning,  and  the  fact  of  the  soldier's  death  was 
never  questioned  or  doubted  in  the  family. 

Taking  the  declarations  of  the  two  witnesses,  McLean  and  Cahoe, 
the  common  belief  that  Gavin  had  drowned  in  the  Ohio  River,  the 
fact  that  he  never  again  appeared  to  his  wife  or  daughter,  and  the  sub- 
sequent marriage  of  Gavin's  widow,  all  these  years  living  in  the 
neighborhood  where  Gavin  had  lived,  and  the  conclusion  is  inevitable 
that  the  said  Gavin  died  b}'  drowning  in  the  Ohio  River  some  time 
not  later  than  the  year  1876,  and  prior  to  the  maiTiage  of  hid  widow 
to  the  deceased  soldier  in  1877. 

It  is  not  denied  by  the  Bureau  that  Cahoe  is  dead,  that  claimant 
and  soldier  were  married,  and  that  she  has  not  remarried. 

The  only  thing  necessary  to  set  aside  the  rejection  is  the  proof  of 
the  death  of  the  first  husband,  Gavin.  The  Department  is  of  the 
opinion  that  claimant  has  established  the  fact  that  her  first  husband 
died  prior  to  the  time  of  her  marriage  to  soldier. 

Therefore  the  decision  of  the  Bureau  was  in  error,  and  the  same  is 
reversed  with  directions  to  readjudicate  the  claim,  accepting  the 
appellant  as  the  pensionable  widow  of  the  soldier. 


marriage— louisiana— good  faith— putative  marriage. 

Peggy  Thomas  (widow). 

1.  Under  the  laws  of  Louisiana  a  putative  second  marriage  is,  in  all  respects  and  to 
all  intents  and  purposes,  a  valid  marriage  until  actually  declared  by  a  competent 
court  to  be  null  and  void,  and  if  not  so  declared  prior  to  the  death  of  one  of  the 
parties  thereto,  it  may  not  be  after  the  death  of  such  party  so  as  to  affect  any 
rights  existing  at  the  time  of  death  based  on  such  marriage.  Therefore  ciumant 
having  married  the  soldier  in  good  faith,  believing  her  former  husband  to  be 
dead  (no  information  to  the  contrary  appearing),  such  marriage  was  suffident 
to  constitute  her  hia  widow  lor  pensionable  purpoeea. 
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2.  As  claimant  is  shown  to  have  been  guilty  since  about  May  11,  1892,  of  open  and 
notorious  adulterous  cohabitation,  pension  allowable  under  her  claim  filed  Sep- 
tember 1,  1891,  under  the  act  of  June  27,  1890,  should  be  terminated,  and  her 
claims  filed  subsequent  to  May  11,  1892,  should  be  rejected  on  the  ground  of 
BQch  cohabitation. 

AssistafU  Secretary  F,  L.  Campbell  to  the  Cfym^rnissioner  of  Pensions^ 

December  9,  1902. 

This  appellant,  Peggy  Thomas,  on  September  1, 1891,  February  17, 
1893,  and  June  16,  1897,  filed  claims  (No.  524128)  for  pension  under 
the  act  of  June  27,  1890,  as  widow  of  Lewis  Thomas,  who  was  a  mem- 
ber of  Company  C,  Fifty -fifth  United  States  Colored  Infantry,  from 
April  10,  1863,  to  December  31,  1865,  and  who  died  May  11,  1891. 

These  claims,  and  also  her  claim  under  the  Revised  Statutes,  filed 
May  21, 1897,  and  claim  for  accrued  pension  under  his  pending  claims 
filed  August  27,  1890,  under  said  act  and  October  21,  1890,  under  the 
Revised  Statutes,  were  all  rejected  in  October,  1902,  on  the  ground 
that^ 

claimant  hius  no  title  as  legal  widow,  because  her  marriage  to  soldier  was  void  at 
inception,  as  she  had  a  husband,  William  Moore,  then  living,  from  whom  she  had 
never  been  legally  separated. 

In  this  appeal,  filed  October  27,  1902,  it  is  contended  that  no  mar- 
riage to  said  William  Moore  is  shown,  and  that  if  such  marriage  is 
shown  his  death  should  be  presumed,  and  claimant's  marriage  to  the 
soldier  held  to  have  been  valid. 

The  claimant  admits  living  with  said  Moore  while  they  were  slaves 
and  until  about  two  years  after  peace  was  declared,  when  she  says  she 
left  him,  and  about  nine  or  ten  years  later,  according  to  her  statement, 
she  took  up  with  the  soldier  with  whom  she  lived  thereafter  until 
his  death,  and  to  whom  she  was  formally  married  June  21, 1890.  She 
was  never,  she  says,  married  to  said  Moore,  but  only  lived  with  him 
with  their  master's  consent.  She  admits,  however,  that  "the  white 
folks  where  I  came  from  called  taking  up  the  way  we  did  marrying." 

Before  taking  up  with  the  soldier  she  says  she  heard  from  an  old 
Creole,  whose  name  she  did  not  know,  that  said  Moore  was  dead,  and 
she  knows  of  no  one  now  living  who  knew  her  while  she  was  living 
with  him.  He  was  living  with  another  woman  at  the  time  of  his  death, 
she  saj's. 

There  is  no  testimony  as  to  any  marriage  between  claimant  and  said 
Moore.  There  is  only  some  general  testimony  to  the  effect  that  she 
had  a  husband  before  she  took  up  with  the  soldier.  There  is  also  no 
testimony  whatever  as  to  said  Moore  after  claimant  left  him  except 
her  own  statement  that  she  heard  he  was  dead.  One  witness  says  her 
formal  marriage  in  1890  to  the  soldier  was  due  to  her  "getting  reli- 
gion," and  they  would  not  admit  her  to  the  church  w\lho\i\.\\».  TVkft 
soldier  had,  previous  to  bin  taking  up  with  claimant,  Wv^d  iox  ^\vox\* 
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periods  with  several  other  women,  but  was  married  to  none  of  them 
so  far  as  appears,  and  he  and  claimant  appear  to  have  remained  faith- 
ful to  each  other  during  their  joint  lives  after  their  first  taking  up  with 
each  other.  About  a  year  after  his  death,  however,  she  took  into  her 
house  a  man  named  Robinson,  both  sleeping  in  the  one  room,  where 
there  were  no  partitions  and  but  one  bed,  she  making  for  him  a  bunk 
on  the  floor,  she  says.  She  denies  any  improper  relations  between 
them,  and  says  he  was  employed  by  her  to  work  her  farm  and  take 
care  of  the  pl|ice  while  she  was  out  at  work.  Their  cohabitation,  how- 
ever, is  shown  to  have  been  notorious  for  several  years,  and  that  she 
has  been  guilty  of  open  and  notorious  adulterous  cohabitation  since  the 
soldier's  death  can  not  be  doubted. 

Under  the  last  clause  of  section  2  of  the  act  of  August  7, 1882,  there- 
fore, providing  that  such  cohabitation  by  a  widow  ^'  shall  opei-ate  to 
terminate  her  pension  from  the  commencement  of  such  cohabitation," 
this  claimant  can  have  possible  title  as  widow  only  under  her  cjaim 
filed  September  1,  1891,  under  the  act  of  June  27,  1890,  from  that 
date  to  May  11,  1892,  about  which  date,  according  to  her  own  admis- 
sion, her  relations  with  said  Robinson  began. 

The  question  of  marriage  herein  must  be  detemiined  under  the  first 
clause  of  said  section  2  of  the  act  of  August  7,  1882,  providing  that — 

Marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Reviseii  Statutes, 
must  be  proven  in  pension  claims  to  be  legal  marriages  according  to  the  law  of  the 
place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the 
riglit  to  pension  accrued. 

It  has  Ix^en  held  by  the  Department  that  said  section  4705  has  no 
application  to  claims  filed  under  the  act  of  June  27,  1890  (Eliza  J. 
Ellis,  12  P.  D.,  159). 

This  case  is  relegated,  therefore,  to  proof  of  a  legal  marriage  ac^cord- 
ing  to  the  laws  of  the  State  of  Louisiana,  where  all  these  parties  resided 
and  where  the  soldier  died. 

In  that  State  slaves  might  legalU'^  marry,  article  182  of  the  civil 
code  providingthat — 

Slaves  can  not  marry  without  the  consent  of  their  masters,  and  their  marriages  do 
not  produce  any  of  the  civil  effects  which  result  from  such  contract. 

Under  this  section  of  the  code  the  supreme  court  of  Louisiana  held, 
in  Succession  of  Pearce,  30  La.  An.,  1168,  that — 

As  to  those  who  were  our  slaves,  their  own  consent  and  that  of  their  master  were 
alone  sufficient  to  give  to  their  marriage  an  undeniahle  validity,  one  which  prrnluced 
no  effect  as  long  as  they  were  held  in  bondage,  but  which  from  their  emancipation 
has  secured  for  them  and  their  posterity  the  rights  and  privileges  bestowed  by  the 
State  on  a  marriage  authorized  and  sanctioned  by  its  laws. 

See  also  Girod  v.  Lewis,  7  Mart.,  559;  Pierre  v.  Fontenette,  25  La. 
An.,  617;  Ross  v,  Ross,  34  La.  An.,  860;  Hart  v,  Hass  and  Elder,  26 
La.  An.,  90;  Succession  of  Randall,  ibid.,  163. 


DE0I8IOKS   BELATINa   TO   PENSIOI^S.  101 

The  validity  of  such  slave  marriage,  which  was  followed  by  cohabi- 
tatioD  after  emancipation,  was  sustained  irrespective  of  and  notwith- 
standing the  act  relative  to  marriage  of  the  general  assembly  of  the 
State  of  Louisiana  of  November  5,  1868  (Succession  of  Pearce,  supra; 
dissenting  opinion  in  Pierre  v.  Fontenette,  supra),  which  act  provided 
as  follows: 

Sec.  1.  AH  private  or  religious  marriages  contracted  in  this  State  at  any  time 
previous  to  the  passage  of  this  act  shall  be  deemed  valid  and  binding  and  as  having 
the  same  force  and  effect  as  if  said  marriage  had  been  contracted  with  all  of  the  for- 
malities and  forms  prescribed  by  the  laws  then  existing:  Provided — 

that  within  two  \'ears  after  the  date  of  said  act  the  parties  make  an 
authentic  act  before  a  notary  public  or  other  competent  officer,  declar- 
ing the  facts  as  to  their  said  private  or  religious  marriage,  and  their 
present  acceptance,  under  said  act,  of  the  marriage  relation;  and 

Provuied,  That  no  marriage  shall  be  ratified  *  *  *  by  or  according  to  the  pro- 
visions of  this  act  when  there  existed  at  date  of  such  private  or  religious  marriage, 
or  at  any  time  since,  any  other  legal  impeiliment  to  the  marriage  of  the  parties  to 
the  private  or  religious  marriage  than  that  of  race  or  color. 

Section  4  of  this  act  provided  that  the  act  applies  to  all  persons  of 
whatever  i-ace  or  color,  and  section  5  that — 

Any  parties  who  at  any  time  previous  to  the  passage  of  this  act  have  lived  together 
as  man  and  wife,  and  who  desire  to  contract  a  legal  marriage,  shall  be  entitled  to  the 
benefit  of  the  pro^'isions  of  this  law. 

Under  the  law  and  the  decisions  of  the  courts  of  the  State  of  Loui- 
siana, therefore,  this  appellant  must  be  held  to  have  been  married  to 
said  Moore,  and  their  marriage  was  a  valid  and  binding  one,  with  full 
civil  effect  from  its  inception  (Ross  v,  Ross,  supra),  being  followed,  as 
she  admits,  by  cohabitation  for  two  years  after  their  emancipation. 

The  question  whether  said  Moore  died,  as  appellant  alleges,  prior  to 
her  marriage  to  the  soldier,  or  at  any  time,  appears  not  to  have  been 
dosel}^  investigated.  Few  of  the  witnesses  make  any  mention  at  all 
of  him.  The  soldier's  mother  makes  the  only  direct  reference  to  him, 
saying  she  does  not  know  what  became  of  him.  There  is  nothing  in 
the  case  tending  to  controvert  appellant's  statement  that  he  died  prior 
to  her  remarriage,  and  if  her  statement  be  true  the  latter  marriage, 
formally  entered  into  in  1890,  would  appear  to  have  been  valid. 

If  it  be  considered  that  said  Moore's  death  is  not  satisfactorily  estab- 
lished as  a  fact  the  case  presents  some  difficulty.  No  general  legal 
presumption  of  death  which  might  avail  to  validate  appellant's  remar- 
riage appears  to  exist  in  the  jurisprudence  of  that  State,  the  common- 
law  rule  as  to  presumption  of  death  not  being  in  force  therein,  as  the 
common  law  of  England  has  not  been  adopted  by  the  State  of  Lou\«vsl\nsl 
except  in  criminal  matters,  (lievmed  Statutes  of  LouWiaivsL,  C^Tvavm^ 
^ToceedingSf  sec.  1.) 
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Article  81  of  the  civil  code  of  Louisiana  provides,  however,  that — 

Ten  years  of  absence,  without  any  news  of  the  absentee,  is  a  sufficient  cause  for 
the  husband  or  wife  of  such  absentee  to  contract  another  marriage,  after  having 
been  authorized  to  do  so  by  the  judge,  on  due  proof  that  such  absence  without  any 
news  continued  the  time  required  as  aforesaid.    ♦    »    ♦ 

The  general  laws  as  to  marriage  are  contained  in  articles  87  to  IM. 
Those  directly  pertinent  herein  are  as  follows: 

Abt.  90.  Marriage  is  a  contract  intended  in  its  origin  to  endure  until  the  death  of 
one  of  the  contracting  parties;  yet  this  contract  may  be  dissolved  before  the  decease 
of  either  of  the  married  persons,  for  causes  determined  by  law. 

Abt.  91.  As  the  law  considers  marriage  in  no  other  view  than  that  of  a  civil  con- 
tract, it  sanctions  all  those  marriages  where  the  parties,  at  the  time  of  making  them, 
were — 

1.  Willing  to  contract. 

2.  Able  to  contract. 

3.  Did  contract  pursuant  to  the  forms  and  solemnities  prescribed  by  law^. 

Art.  94.  Persons  legally  married  are,  until  a  dissolution  of  marriage,  incapable  of 
contracting  another,  under  the  penalties  established  by  the  laws  of  this  State. 

Art.  1 19.  The  marriage  which  has  been  declared  null  produces  nevertheless  its 
civil  effects,  as  it  relates  to  the  parties  and  their  children,  if  it  has  been  contracted  in 
good  faith. 

Art.  120.  If  only  one  of  the  parties  acted  in  good  faith,  the  marriage  produces  its 
civil  effects  only  in  his  or  her  favor  and  in  favor  of  the  children  bom  of  the  marriage. 

Art.  133.  The  bond  of  matrimony  is  dissolved — 

1.  By  the  death  of  the  husband  or  wife. 

2.  By  a  divorce  legally  obtained. 

3.  Whenever  the  marriage  is  declared  null  and  void  for  one  of  the  causes  mon- 
tioned  in  the  fourth  chapter  of  this  title.    *    *    * 

There  are  several  other  articles  having  a  more  or  less  direct  bearing 
upon  this  case,  but  those  quoted  are  sufficient  for  the  purposes  of  this 
decision. 

The  courts  of  Louisiana  have  held  under  these  statutes  that  a  mar- 
riage which  is  entered  into  in  good  faith,  although  in  law  a  null  and 
void  marriage  if  there  be  a  former  husband  or  wife  living  and  undi- 
vorced,  possesses  nevertheless  all  the  civil  effects  of  a  legal  marriage 
up  to  and  until  declared  null  by  a  decree  of  court. 

In  Smith  v.  Smith  (43  La.  An.,  1140)  the  court  say: 

The  words  ** civil  effects'*  (in  articles  119 and  120  above  quoted)  are  used  without 
restriction,  and  necessarily  embrace  all  civil  effects  given  to  marriage  by  the  law;  or, 
in  the  language  of  Marcade  in  com tuen ting  on  the  identical  article  in  the  French 
code,  such  a  marriage,  although  a<»tually  null,  has  the  same  effe<^t  as  if  it  were  not 
null,  the  ordinary  effect  of  a  valid  marriage.  *  *  *  Every  marriage  though 
invalid,  if  contracted  in  good  faith,  priKluces  the  effects  of  a  valid  marriage  in  the 
interval  l>etw(»en  the  celebration  and  the  judicial  decree  of  nullity;  when  once  such 
decree  intervenes  the  marriage  produces  no  further  effect;  but,  be  it  understood,  the 
effects  j)roductKl  remain  forever.     (1  Marcade,  525). 

The  marriage  of  plaintiff  was  never  declared  null  during  the  life  of  Alexander 
Smith;  it  existtMl  as  a  putative  marriage  at  the  instant  of  his  death,  and  the  civil 
effects  reeuUing  therefrom  were  then  complete  and  mdeatrwctlble. 
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And  in  Succession  of  Barry  (48  La.  An.,  1143),  where  a  divorce  had 
been  sued  for  but  no  decree  proven  therein,  the  court  say:  "But  we 
are  not  concerned  with  the  finality  or  validity  pf  that  decree,  as  the 
question  is  the  good  faith  vel  non  of  the  second  wife,"  who  was  held 
in  that  case  to  have  acted  in  good  faith  in  marrying  the  deceased,  and 
such  marriage  was  held  to  have  full  civil  effect  as  to  the  community 
rights  of  this  wife.  The  question,  the  court  say,  ''must  be  settled  as 
if  there  had  been  a  community  in  fact  under  a  marriage  in  regard  to 
which  there  was  no  question." 

It  was  shown  in  that  case  that  the  first  wife  was  living  up  to  the 
death  of  the  husband,  and  within  his  immediate  locality;  and  the  court 
drew  from  the  fact  that  she  had  never  made  any  claim  as  his  wife, 
after  the  suing  out  of  said  divorce,  the  inference  that  there  had  been 
some  legal  dissolution  of  her  marriage  to  him,  and  the  consequent 
validity  of  his  remarriage. 

Peyroux's  Rev.  Civ.  Code  of  1883,  pp.  113,  116,  117,"and  118,  con- 
tains the  following  digest  as  to  the  validity  of  a  putative  marriage: 

Marriage,  therefore,  strictly  speaking,  is  never  null  of  right;  there  is  always  a 
title  or  appearance  or  shadow  of  title  which  must  be  destroyed  judicially,  for  no  one 
will  be  allowed  to  take  the  law  into  his  own  hands.     (1  Mour.,  332. ) 

When  the  marriage  was  a  putative  one  the  judgment  which  annuls  it  causes  it 
certainly  to  cease  to  exist  for  the  future,  but  by  a  fiction  of  the  law  it  is  considered 
as  havinff  been  valid  in  the  past  and  so  up  to  the  date  of  the  judgment.  This  ficti- 
tioojs  validity  produces  all  the  civil  effects  of  a  real  validity.     (1  Mour.,  356. ) 

One  single  condition  is  required  to  constitute  a  putative  marriage — the  good  faith 
of  both  spouses  or  of  one  of  them.  (1  Mour.,  359.)  It  matters  not  that  the  union 
which  they  thought  they  were  contracting  was  not  celebrated  by  a  civil  ofiicer.  It 
is  of  no  importance  whether  it  be  voidable  or  void.  If  good  faith  exists,  that  is  suf- 
ficient. The  theory  of  putative  marriage  is  an  equitable  one,  and  equity  from  its 
very  nature  admits  and  can  admit  only  one  distinction:  Was  thei'e  or  not  good  faith? 
It  is  sufi&cient  also  that  the  good  faith  existed  at  the  moment  when  the  marriage  was 
contracted.  The  parties  who  were  married  in  good  faith,  when  they  discover  the 
nullity  of  their  marriage,  are  excused  for  not  revealing  it  for  fear  of  scandal,  etc. 
The  law  therefore  says  that  the  marriage  which  in  the  beginning  was  a  putative 
one  remains  such  and  continues  to  produce  its  effects  even  after  the  parties  have  dis- 
covered their  error,  and  as  long  as  the  nullity  has  not  been  judicially  decreed.  (1 
Mour.,  558.) 

It  seems  clear  from  the  foregoing  that  a  putative  second  marriage 
is  in  all  respects  and  to  all  intents  and  purposes,  under  the  laws  of 
Louisiana,  a  valid  marriage  until  actually  declared  by  a  competent 
court  to  be  null  and  void,  and  that  if  not  so  declared  prior  to  the 
death  of  one  of  the  parties  thereto  it  may  not  be  after  the  death  of 
such  party  so  as  to  affect  any  rights  existing  at  the  time  of  death  based 
upon  such  marriage. 

This  theory  and  practice  of  second  marriages  is  not  novel.     In  New 
York  there  is  a  similar  statute,  under  which  a  second  marriage  which 
is  entered  into  in  good  faith  after  five  years'  absence  oi  a  lorm^x  cow- 
sort  13  held  to  be  valid  to  all  intents  and  purposes  up  U>  axiA.  \xu\lA 
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declared,  during  the  lifetime  of  the  parties,  to  be  null  and  void  by  a 
judicial  decree  regularly  obtained  on  petition  and  proof,  and  if  not  so 
declared  while  the  parties  are  living  it  may  not  be  after  the  death  of 
either.     (See  Ann  Green,  12  P.  D.,  306.) 

Such  a  marriage  having,  therefore,  in  Louisiana  all  and  every  civil 
effect  as  a  valid  marriage,  as  held  in  Smith  v.  Smith,  supra,  no  reason 
appears  why  it  should  not  be  likewise  recognized  b}-  the  Goverament 
as  sufficient  for  pensionable  purposes.  It  being  founded  in  equity,  as 
stated  above,  the  equities  are  certainly  with  the  one  who  entered  into 
it  in  good  faith  and  continued  therein  in  good  faith  until  the  other 
party's  death,  and  whose  rights  and  equities  are  not,  as  in  this  case, 
contested  by  anyone. 

It  is  therefore  held  that  this  appellant's  formal  marriage  to  the  soldier 
in  1890,  if  contracted  in  good  faith  on  her  part,  was  sufficient  to  con- 
stitute her  his  widow  for  pensionable  purposes. 

The  questi6n  then  arises  whether  her  said  marriage  was  in  good 
faith  on  her  part.  As  to  this,  there  is  her  own  sworn  statement  that 
she  had  been  told  over  twenty  years  before  that  her  former  husband 
was  dead;  there  is  nothing  whatever  tending  to  show  he  has  been  heard 
of  since;  and  she  married  the  soldier  at  this  time  (1890)  in  professed 
good  faith,  under  the  importunities  of  others  who  appear  to  have  acted 
also  in  good  faith,  believing,  evidently,  that  no  impediment  to  such 
marriage  existed. 

In  Smith  v.  Smith,  supra,  the  court  stated: 

The  good  faith  referred  to  means  an  honest  and  reasonable  belief  that  the  ina]> 
riage  was  valid,  and  that  there  existed  no  legal  impediment  thereto.  The  party 
alleging  good  faith  can  not  close  her  ears  to  information  or  her  eyes  to  suspicious 
circumstances.    She  must  not  act  blindly  or  without  reasonable  precautions. 

Furthermore,  *'good  faith  in  contracting  is  always  presumed." 
(Succession  of  Navarro,  24  La.  An.,  298;  also  Succession  of  Taylor,  39 
La.  An.,  823.) 

In  the  former  of  these  cases  neither  the  wife  who  remarried  nor 
old  residents  having  heard  of  her  former  husband,  she  was  held  to 
have  remarried  in  good  faith.  Also,  in  McCaffer}^  v.  Benson  (40  La. 
An.,  10)  the  plaintiff  remarried  after  having  been  credibly  informed 
of  her  first  husband's  death,  and  such  remarriage  was  sustained  as  a 
putative  marriage,  although  that  husband  subsequently  reappeared 
and  later  died,  after  which  she  was  married  a  second  time  to  her  sec- 
ond husband,  in  the  belief  that  her  first  husband's  reappearance  had 
invalidated  her  first  remarriage. 

It  is  believed  that  this  appellant  married  the  soldier  in  1890  in  good 
faith,  and  that  that  marriage,  therefore,  was  a  valid  putative  marriage 
under  the  laws  of  Louisiana,  and  sufficient  for  pensionable  purposes 
herein.  Even  were  said  Moore,  her  former  husband,  now  living,  the 
fact  would  not  make  this  marriage  to  the  soldier  any  the  less  a  putative 
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marriage,  it  being  conti'acted  in  good  faith,  apparently,  on  the  part  of 
both  herself  and  the  soldier.  The  faithfulness  which  each  observed 
toward  the  other  during  their  long  marital  cohabitation  argues  the  good 
faith  of  each,  and  there  is  nothing  in  the  case  sufficient  to  overcome 
the  presumption  of  their  good  faith,  strengthened  as  it  is  by  the  facts 
and  circumstances  shown. 

The  rejection  of  the  claim  filed  September  1,  1891,  is  reversed,  and 
you  will  readjudicate  that  claim,  and  the  claims  for  accrued  pension, 
in  accordance  with  the  foregoing.  The  rejection  of  the  other  claims 
is  affirmed  upon  the  ground  of  the  claimant's  open  and  notorious  adul- 
terous cohabitation. 


pathaix>gicai:.  sequence— insanity— obstruction  to  boweu8- 

death  cause. 

Katie  Cole  (widow). 

The  soldier  waa  a  pensioner  on  accoant  of  insaiiity  (paretic  dementia),  and  died  of 

acute  obetruction  of  the  bowels. 
As  the  intestines  were  paretic  as  well  as  other  parts  of  the  body,  it  is  not  illogical  to 

regard  the  intestinal  obstruction  as  due  to  the  disability  for  which  soldier  was 

pensioned. 

Asjnstant  Secretary  F,  L.  Campbell  to  the  Comftnissioner  of  Pensions, 

December  17,  1902. 

Katie  Cole,  widow  of  Alonzo  W.  Cole,  formerly  a  private  in  Com- 
pany B,  Twenty -third  United  States  Infantry,  filed,  April  18,  1898, 
a  declaration  for  widow's  pension  under  the  general  law,  alleging  the 
death  of  the  soldier  February  6,  1898. 

The  soldier  at  the  date  of  his  death  had  pending  a  claim  for  pension 
under  the  general  law  on  account  of  alleged  insanity,  filed  October  23, 
1896.  This  claim  was  allowed  in  January,  1899,  and  paid  to  his 
widow.  Her  claim  was  rejected  February  4,  1899,  on  the  ground  the 
soldier's  death  resulted  from  intussusception  of  bowels  not  due  to 
^'paresis  with  muscular  disorders,"  the  origin  and  continuance  of 
which  were  legally  accepted. 

Subsequent  to  this  action  testimony  was  filed  with  a  view  to  reopen 
the  claim,  but  same  was  not  deemed  sufficient  for  such  purpose. 

The  attorney  in  the  ca.se  entered  an  appeal  October  26,  1900,  con- 
tending the  medical  evidence  filed  in  the  case  shows  that  paresis,  for 
which  the  soldier  was  pensioned,  afi'ected  his  bowels  as  well  as  other 
parts  of  his  body  causing  a  paralysis  of  a  section  of  his  bowels,  thus 
producing  invagination  of  same.  Attention  is  invited  in  the  appeal 
particularly  to  a  second  affidavit  of  the  attending  physician. 

The  records  of  the  War  Department  disclose  that  the  8o\A\^t  '^^^a 
discharged  from  service  September  II,  1896,  on  surgeorfs  cexlVSLeaXfe 
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of  disability,  at  Fort  Clark,  Tex.     The  surgeon  certified  that  he  was 
incapable  of  performing  the  duties  of  a  soldier  because  of — 

Incipient  etagee  of  general  pareeiB  of  the  insane.  He  is  at  present  suffering  from 
insanity  of  a  mild  type  with  slight  muscular  disorders. 

He  was  examined  by  a  board  of  surgeons  June  9,  1897,  under  a 
claim  for  pension  which  he  filed  October  23,  1896,  which  certified  as 
follows: 

We  find  him  totally  incapacitated  from  manual  labor.  Paralysis  agitans  exists  to 
such  extent  that  he  is  unable  to  walk  safely  without  assistance.  There  is  nonmuscu- 
lar  coordination  of  all  muscles  of  the  body  to  such  an  extent  that  he  must  have 
continued  attendance.  He  is  partially  unable  to  void  his  urine  at  all  times,  and  will 
soon  require  mechanical  aid.  General  hyperesthesia  exists.  No  connection  of 
thought  or  ideas.  There  is  imbecility.  He  is  not  qualified  to  transact  any  business, 
and  is  wholly  incapacitated  to  perform  manual  labor. 

The  above  conditions  were  not  the  result  of  any  vicious  habits. 

This  claimant  is  so  totally  and  permanently  helpless  from  above-described  condi- 
tion that  he  requires  the  regular  personal  aid  and  attendance  of  another  person. 

It  is  shown  the  soldier  was  admitted  to  the  State  Lunatic  Asylum 
No.  3,  Nevada,  Mo.,  November  15,  1897,  and  died  therein  February 
6,  1898.  The  clinical  history  of  his  last  illness  is  embodied  in  several 
affidavits  of  Dr.  S.  A.  Johnson,  a  resident  physician  of  the  said  insti- 
tution. The  principal  affidavit  was  filed  July  11,  1900,  with  a  view 
to  reopen  the  claim,  and  reads  as  follows: 

Alonzo  W.  Cole  was  admitted  to  this  asylum  November  15,  1897,  from  Jackson 
County,  Mo.  He  was  in  a  developed  stage  of  general  paresis  when  admitted.  He 
was  dull,  confused;  had  cerebellar  (?)  speech,  tremor  of  face  and  lips;  had  grandiose 
ideas,  destructive  to  clothing  and  bedding,  and  his  hands  were  in  constant  motion 
at  aimless  tasks.  His  general  health  was  good ;  suffered  from  insomnia  and  gener- 
ally incoherent.  He  presented  nothing  unusual  until  some  two  days  before  his 
death.  Sometime  during  the  night  he  was  taken  with  pain  and  cramping  of  bowels 
and  was  in  the  position  of  being  at  stool.  In  the  morning  he  was  found  to  have 
tympanitis  of  abdomen;  constant  straining  without  passage  from  the  bowels.  I 
gave  him  morphia  injection  and  several  high  water  enemata,  water  only  returning 
some  little  staineil  with  fecal  matter.  Had  fever  through  the  day,  vomiting  fecal 
matter,  and  nothing  would  be  retained  by  the  stomach.  Pain  throughout  was 
severe.  1  think  he  died  sometime  during  the  night  of  this  day.  Ail  the  symptoms 
point  to  acute  obstruction,  and  as  1  have  had  several  parties  die  in  like  manner  I 
reasoned  from  analogy  that  the  bowel  (circular  or  longitudinal  fit)er8)  may  be  locally 
paretic,  as  many  times  the  entire  spinal  column  may  be  more  or  less  involved,  as 
well  as  the  sympathetic  system,  favoring  a  paretic  section  invaginating  itself  in  a 
healthy  section.  Carter,  Gray,  and  Kellogg  speak  of  intestinal  complication,  and  as 
I  have  lost  two  or  three  paretics  from  what  1  thought  to  be  this,  I  think  it  entirely 
logical.  1  think  they  are  subject  to  these  temporary  local  pareses  that  favor  invagi- 
nation of  sections  of  lx)wels.  You  have  temporary  weakness  of  the  muscles  of  deglu- 
tition that  may  produce  suffocation,  and  why  not  of  bowel?  You  have  temporary 
pseudo-apoplectic  or  pseudo-hemiplegic  attacks,  attacks  that  last  for  a  day  or  two 
also.     He  died  February  6,  1898,  being  confined  to  bed  two  days. 

This  affidavit  contains  a  very  comprehenj^ive  clinical  history  of  the 
soldier^s  fatal  illness.     It  is  quite  evident  the  symptom-complex  points 
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to  an  acute  obstruction  of  the  bowels.  Dr.  Johnson  is  inclined  to 
regard  said  obstruction  as  due  to  invagination,  and  such  a  theory  is 
tenable;  but  in  the  absence  of  a  post-mortem  examination  it  can  not  be 
accepted  that  such  was  in  fact  the  case,  and  as  fecal  obstruction  is  not 
unusual  in  the  paretic,  it  is  more  reasonable  to  conclude  that  this 
was  the  particular  condition  in  this  case.  However,  it  is  not  impor- 
tant as  to  the  particular  cause  of  the  intestinal  obstruction,  as  the 
origin  primarily  oi  such  accidents  is  an  insufficiency  of  the  forces  that 
move  the  contents  of  the  bowel  onward.  This  movement,  known  as 
peristalsis,  originates  in  nervous  impulses  supplied  to  the  muscular 
fibers  of  the  intestines.  Pathology  teaches  that  lessening  of  the 
expulsive  power  of  the  intestine  is  chiefly  due  to  alteration  in  the 
nervous  supply.  Occasionally  this  may  be  of  cerebral  origin,  as  in  the 
extremely  obstinate  constipation  of  melancholia,  mania,  or  other  cere- 
bral diseases.  In  other. words,  the  intestinal  function  of  normal  peri- 
stalsis depends  upon  perfect  innervation. 

The  disease  with  which  this  claimant's  husband  was  afflicted  is 
variously  known  as  paretic  dementia,  general  paralysis  of  the  insane, 
paralytic  dementia,  paresis,  and  as  progressive  general  paralysis.  The 
pathological  process  is  widespread,  involving  both  brain  and  cord  and 
even  the  peripheral  nerves.  The  affection  is  important  because  of  its 
serious  and  progressive  character.  It  is  a  disease  in  which  a  gi'adual 
change  ensues  in  all  the  mental  and  physical  powers,  a  change  which 
is  degenerative  in  nature.  (Dercum.)  There  is  a  progressive  general 
paralysis  of  the  whole  body.  When  it  is  considered  that  in  cases  of 
paresis  the  intestines  are  paretic  as  well  as  all  other  parts  of  the  body, 
it  is  not  illogical  to  regard  the  intestinal  obstruction  in  this  case  as  due 
to  the  paralysis  for  which  the  soldier  was  pensioned.  He  was  in  the 
terminal  stage  of  the  disease,  and  his  death  would  have,  of  course, 
occurred  within  a  few  months  at  most. 

For  the  reasons  herein  set  out  the  action  of  the  Bureau  is  reversed. 


pathoiiogical.  sequence-gunshot  wound  and  pabaltsis  agi- 

tan  8-incre  ase. 

Franklin  Savage. 

The  present  rate  in  the  case,  third  grade,  appears  to  be  fully  adequate  to  the  degree 
of  disability,  due  to  pensioned  causes,  "gunshot  wounds  of  right  hip  and  back 
and  left  leg."  The  paralysis  agitans  from  which  he  is  also  suffering,  and  which 
was  first  manifested  upon  medical  examination  in  1896,  thirty -four  years  subse- 
quent to  the  receipt  of  the  wounds  for  which  the  soldier  is  pensioned,  constitutes 
a  large  part  of  the  degree  of  his  present  disability;  but  inasmuch  as  such  addi- 
tional cause  of  disability  is  not  a  result  of  said  wounds,  as  aVVeged,  hot  Q\}ii^T^Sa& 
of  service  origin,  its  existence  can  not  affect  the  rate  in  the  caae. 
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AA39i.jftant  Secrtiary  /!  Z.  Camph^lJ  to  the  Comiit  i^sf  urn  t'r  of  Pensions^ 

DKi:^iu}p*fr  29.  1902. 

The  appellant  in  this  case.  Franklin  Savage,  formerh'  a  corporal  in 
Company  K,  Twelfth  Indiana  Infantry,  who  is  now  pensioned  at  the 
third-grade  rate  for  ^"gnnshot  wounds  of  right  hip  and  back  and  left 
leg,''  filed  a  claim  for  increase  July  10,  ItKw),  in  which  he  alleged  that 
the  disabilities  due  to  said  wounds  had  *' become  so  severe  that  he 
requires  the  aid  and  assistance  of  another  person  every  day/'  This 
claim  was  rejected  June  8,  li*<>l,  on  the  ground  that  the  existing  rate 
in  the  case  was  adequate  to  the  degree  of  disability  due  to  pensioned 
causes,  and  that  causes  other  than  those  for  which  he  was  pensioned 
were  responsible  for  a  part  of  the  aggregate  degree  of  disability  from 
which  he  was  shown  to  be  suffering. 

In  an  appeal  from  the  said  adverse  action  of  the  Bureau  in  the 
premises,  fijed  August  15,  1901,  it  is  contended  that  such  action  is  not 
in  accordance  with  the  facts  in  the  case,  and  that  the  said  gunshot 
wound  of  the  lumbar  vertebne  necessitates  the  constant  aid  and  attend- 
ance of  another  person. 

The  claimant  was  examined  under  his  said  claim  for  increa.se  Decem- 
ber 5,  19<M).  The  results  of  such  examination  show  that,  in  addition 
to  the  wounds  for  which  he  is  pensioned,  he  is  suffering  from  paraly- 
sis agitans.  With  a  view  to  showing  that  the  paralysis  agitans  resulted 
from  the  gunshot  wound  of  hip  and  back,  an  affidavit  of  a  physician 
was  filed  at  the  same  time  that  the  application  for  increase  was  pre- 
sented. This  affiant  said  that  he  had  examined  the  claimant  and  found 
him  to  be  suffering  from  an  aggravated  type  of  persistent  tremor, 
involving  all  of  the  extremities,  so  violent  as  to  prevent  him  from  per- 
forming any  kind  of  manual  lalK)r,  and  constituting  in  itself  a  condition 
of  complete  disiibility.     This  affiant  also  said: 

This  tremor,  in  his  opinion,  is  immediately  de{)en(lent  upon  diseases  of  the  nerve 
centers,  which  he  believes  to  have  been  tensed  by  the  gunshot  wound  which  he 
received  during  the  late  civil  war. 

The  assumption  of  the  injury  as  the  cause  of  the  disease  from  which  he  is  suffer- 
ing, viz,  paralysis  agitans,  is  fully  confirmeii  by  the  leading  authorities  upon  this 
subject. 

The  affiant  then  proceeded  to  cite  a  number  of  authorities  *'as 
stating  definitely  that  it  (jjaralysis  agitans)  may  l>e  caused  bj-  physical 
injury.''  It  will  be  noted,  however,  that  he  does  not  descril>e  the 
physical  conditions  *'  caused  by  the  gunshot  wound  received  during 
the  late  civil  war,"  nor  does  he  state  the  nature  of  the  alleged  *'  dis- 
eases of  the  nerve  centers"  which  ''this  tremor,  in  his  opinion,  is 
immediately  dependent  upon." 

While  the  Department  is  fully  aware  of  the  fact  that  trauma  is  one 
of  the  recognized  factors  in  the  etiology  of  paralysis  agitans,  the  syn- 
onyms of  which  aic  shaking  palsy,  Parkinsou^  dUiiase^  SchuttelS- 
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mung,  it  is,  nevertheless,  unaware  of  any  competent  authority  for 
holding  that  the  mere  history  of  a  prior  injury,  of  which  there  may  or 
may  not  be  ocular  or  other  proof  or  demonstration,  is  sufficient  to 
show  the  relation  of  cause  and  effect  between  such  injury  and  a  subse- 
quent attack  of  paralysis  agitans.  In  this  case  the  injury  (gunshot 
wound)  referred  to  was  incurred  thirty-four  years  prior  to  the  first 
definite  manifestation  of  tremor  or  paralysis  agitans.  That  the  affiant 
referred  to  could  determine  by  a  mere  physical  examination  of  the 
soldier,  or  from  the  history  of  the  case  furnished  by  the  latter,  that 
the  paralysis  agitans  first  shown  upon  medical  examination  in  1896 
was  due  to  the  wound  of  hip  and  back  received  in  1862  can  not  be 
admitted  for  a  moment.  The  Department  is  willing  to  admit  the  pos- 
sibilitv  of  such  a  connection  between  the  conditions  mentioned,  but 
the  probabilities  of  any  such  relation  are  so  remote  as  to  make  it  prac- 
tically impossible  to  demonstrate  any  theory  to  that  effect. 

As  to  the  etiology  of  paralysis  agitans,  Dr.  Landon  Carter  Gray, 
one  of  the  authorities  cited  by  the  said  affiant,  says: 

Age  may  be  considered  as  a  factor  of  importance,  as  most  cases  occur  between  the 
ages  of  40  and  60,  and  sometimes  up  to  70.  Men  are  sometimes  more  frequently 
affected  than  women. 

In  various  cases,  however,  the  cause  may  be  cold  and  damp,  emotions,  heredity, 
trauma,  strong  peripheral  irritation,  hemiplegia,  gout,  typhus. 

Osier,  one  of  the  best  known  American  authors,  says: 

Men  are  more  frequently  affected  than  women.  It  rarely  occurs  under  40,  but 
instances  have  Ijeen  reported  in  which  the  disease  began  about  the  twentieth  year. 
It  is  by  no  means  an  uncommon  affection.  Direct  heredity  is  rare,  but  the  patients 
often  belong  to  families  in  which  there  are  other  nervous  affections.  Among  excit- 
ing causes  may  be  mentioned  exposure  to  cold  and  wet  and  business  worries  and 
anxieties.  In  some  instances  the  disease  has  followed  directly  upon  severe  mental 
shock  or  trauma.  Cases  have  been  described  after  the  specific  fevers.  Malaria  is 
believed  by  some  to  be  an  important  factor,  but  of  this  there  is  no  satisfactory 
evidence. 

And  as  to  the  morbid  anatomy  of  paralysis  agitans,  this  same 
authority  states  that — 

No  constant  lesions  have  been  found.  The  similarity  between  certain  of  the 
features  of  Parkinson's  disease  and  those  of  old  age  suggest  that  the  affection  may 
defiend  upon  a  premature  senility  of  certain  regions  of  the  brain.  Our  organs  do 
not  age  uniformly,  but  in  some,  owing  to  hereditary  predisposition,  the  pro<*e88  may 
be  more  rapid  than  in  others.  ''Parkinson's  disease  has  no charat^teristic  lesions,  bu*, 
on  the  other  hand,  is  not  a  neurosis.  It  has  for  an  anatomical  basis  lesions  of  cerebrc- 
spinal  senility,  and  which  only  differ  from  those  of  true  senility  in  their  early  onset 
and  greater  intensity.''  (Dubief.)  The  important  changes  are  doubtless  in  the 
cerebral  cortex. 

Gray  says: 

Cases  of  paralysis  agitans  have  been  reported  by  Westphal  which  have  followed  a 
wound,  a  laceration,  or  bruise  of  an  extremity. 

A.i  will  be  observed,  while  the  authorities  cited  recogmz^  tt^MTCSka.  ^iS> 
a  factor  in  the  etiology  of  paralysis  agitans  they  do  so,  as  a  \'\A^«)  ot\^ 
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in  cases  that  are  shown  to  have  followed  rather  closely  upon  the  incur- 
rence of  the  traumatism:  and  it  is  not  believed  that  anv  of  the 
authorities  cited  by  appellant's  attending  physician  would  hold  that 
the  mere  coexistence  of  traumatism  and  pamlysis  agitans  would  be 
sufficient  reason  for  considering  the  latter  condition  a  sequel  of  the 
former,  especially  when  the  former  condition  had  existed  for  thirty- 
four  years  prior  to  the  first  manifestation  of  the  latter. 

In  an  authorized  translation  from  the  German,  with  editorial  notes 
and  additions  by  Pearce  Bailey,  M.  D.,  of  an  ''Atlas  and  Epitome  of 
Diseases  Caused  by  Accidents,"  by  Dr.  Exl.  Golebiewski,  of  Berlin,  it 
is  stated  that — 

Cases  of  paralysis  agitans  can  occasionally  l)e  traced  directly  to  an  injury.  The  case 
of  my  own  given  later  is  an  instance  of  snch  relation.  The  affection,  which  is  pecul- 
iar to  middle  age,  presents  characteristic  symptoms.  *  *  *  By  reason  of  the  age 
of  the  patients  they  are  usually  rendered  incapable  of  self-support.    *    *    * 

On  October  24,  1888,  a  workman,  60  years  of  age,  slipi)ed  and  fell  to  the  ground, 
striking  his  back  against  the  sharp  edge  of  a  wheelbarrow.  Four  weeks  later,  when 
union  had  taken  place  in  the  broken  ribs,  he  noticed  the  first  symptoms  of  nervous 
disease,  which  I  diagnose<l  as  paralysis  agitans  on  January  18,  1889,  The  traumatic 
etiology  was  recognized;  100  per  cent  insurance  was  allowed.  The  condition  of  the 
patient  has  remained  unchanged. 

It  will  be  noted  that  in  the  case  cited  by  Dr.  Bailey  as  having  come 
under  his  personal  observation  the  paralysis  agitans  was  manifested 
within  three  months  from  the  date  of  the  incurrence  of  the  injury  to 
which  he  ascribed  such  disease,  and  that  his  statement  that  ''cases  of 
paralysis  agitans  can  occasionally  be  traced  directly  to  an  injury"  was 
thus  borne  out;  and  by  having  the  case  continually  under  observa- 
tion he  was  able  to  exclude  other  possible  or  probable  causes  of  the 
disease  in  question. 

In  the  certificate  of  the  medical  examination  made  of  the  appellant 
pursuant  to  his  claim  for  increase  herein  considered  the  statement 
is  made  that  the  ball  by  which  the  wound  of  right  hip  and  back  was 
made  ''  passed  back  and  a  little  down  through  the  spinal  column  at  the 
fifth  lumbar  vertebra." 

It  is  presumed  that  the  term  ''spinal  column,"  as  here  used,  refers 
properly  to  the  vertebral  column  or  backbone,  and  not  to  the  spinal 
cord  therein  contained,  as  it  has  never  been  shown  that  the  cord  was 
in  any  way  involved  in  the  said  wound.  Had  the  cord  been  pierced 
by  the  ball  there  would  certainly  have  been  paralysis  of  both  legs 
(paraplegia)  following,  if  nothing  more  serious;  although  in  this 
instance,  by  reason  of  the  location  of  the  wound,  it  would  have  been 
the  Cauda  equina  or  filum  terminale  of  the  cord  that  would  have  l)een 
injured,  as  the  cord  proper  ends  at  the  first  lumbar  vertebra,  where  it 
terminates  in  the  structure  referred  to. 

Some  seventeen  medical  examinations  have  been  made  of  this  appel- 
lant since  January  31,  1870,  the  date  of  the  first  official  medical  exam- 
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ination  to  which  he  was  subjected,  and  the  wide  divergence  of  opinion 
as  to  the  course  of  the  bullet  which  made  the  wound  of  hip  and  back 
referred  to  is  rather  astonishing.  In  the  certificate  of  the  said  first 
examination  made  of  the  soldier  it  is  stated  that — 

A  musket  ball  entered  the  right  side  just  above  the  crest  of  the  ilium,  passed  trans- 
versely  into  the  cavity  of  the  abdomen  behind  the  spine,  and  emerged  near  the  spine 
on  the  left  side,  opposite  the  first  lumbar  vertebra.  The  ball  evidently  traversed 
the  iliacus  intemus  and  psoas  muscles  and  weakened  their  action  and  of  the  lower 
extremities  also. 

This  opinion  as  to  the  course  of  the  ball  was  expressed  in  the  cer- 
tificates of  several  of  the  other  examinations  held  in  the  case.  It  is 
noted,  however,  that  a  board  of  examining  surgeons  which  subsequently 
examined  the  pensioner  reported  having  found  that  the  ball  passed 
through  the  abdominal  cavity  anteriorly  to  the  spinal  column  and 
emerged  on  the  left  side  of  same. 

This  opinion  is  also  expressed  in  at  least  one  of  the  other  certificates 
of  the  said  numerous  examinations  made  of  the  soldier;  so,  then,  the 
examining  surgeons  seem  to  have  been  somewhat  divided  as  to  whether 
the  bullet  passed  anteriorly  or  posteriorly  to  the  spinal  column.  It 
remained,  however,  for  the  board  by  which  he  was  last  examined  to 
find  that  the  ball  has  ^^  passed  through  the  spinal  column.'^  There  is 
also  a  difference  of  opinion  expressed  in  the  said  several  certificates  of 
examination  as  to  whether  the  wound  in  question  was  on  a  level  with 
the  first,  third,  fourth,  or  fifth  lumbar  vertebra. 

After  a  review  of  all  the  said  certificates  of  examination,  however, 
and  of  the  material  evidence  in  the  case  as  well,  the  Department  is  of 
the  opinion  that  the  soldier's  spinal  cord  was  not  injured  at  the  time 
he  received  the  wound  of  back  for  which  he  is  pensioned,  and  that  no 
subsequent  process  has  involved  that  organ.  The  Department  is  also 
of  the  opinion  that  the  existing  paralysis  agitans  has  not  been — and, 
in  view  of  the  facts  herein  set  forth,  can  not  be — shown  to  have  been 
caused  by  the  said  wound  of  back,  either  through  involvement  of  the 
cord  or  otherwise.  No  attempt  on  the  part  of  the  appellant  appears  to 
have  been  made  to  exclude  the  numerous  other  factors  in  the  causation 
of  paralysis  agitans — some  one  or  more  of  which  were,  no  doubt,  pres- 
ent and  responsible  therefor.  He  was  63  years  of  age  at  the  time  such 
condition  was  first  manifested,  a  time  of  life  when  it  most  frequently 
occurs. 

While  the  actual  cause  of  the  paralysis  agitans  has  not  been,  and 
perhaps  can  not  be,  established,  it  has,  nevertheless,  not  been  shown  to 
have  been  of  service  origin;  and  inasmuch  as  the  present  rate  in  the 
case  appears  to  be  adequate  to  the  degree  of  disability  due  to  the  afore- 
said pensioned  causes,  the  action  appealed  from  was  not  error  and  is 
hereby  affirmed. 
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« 

pathological  sequence— ulcerations  and  syncopk— evinence- 

buuden  of  proof— death  cause. 

Mary  M.  Johnston  (widow). 

The  soldier — who  was  pensioned  at  the  second-j^rade  rate  for  **  injury  to  right  leg 
and  resalting  ulceration,"  alleged  to  have  been  incurred  in  1862— died  suddenly 
on  the  night  of  June  10,  1899,  while  entirely  alone  and  without  having  pre- 
viously exhibited  any  symptoms  of  apparent  illness.  It  is  contended  that  his 
death  was  caused  by  syncope,  due  to  septicaemia  resulting  from  said  condition 
of  right  leg. 

The  facts  presented  in  the  case,  however,  are  such  as  in  the  judgment  of  the  Depart- 
ment preclude  the  idea  that  the  soldier's  death  was  caused  in  the  manner 
alleged,  and  although  such  facts  fail  to  satisfactorily  show  the  actual  cause  of 
death  the  burden  of  proof  on  that  point  does  not  rest  with  the  Government  in 
order  that  the  contentions  of  the  appellant  may  be  held  to  be  untenable. 

Assistant  Secretary  F.  L,  Campbell  to  the  Commissioner  of  Pensions^ 

Decemher  31,  19m, 

Mary  M.,  widow  of  James  A.  Johnston,  deceased,  formerly  a  private 
in  Company  B,  Eighty -seventh  Illinois  Infantry  (service  from  August 
13,  1862,  to  February  21,  1863),  and  in  Company  H,  One  hundred 
and  thirty -sixth  Indiana  Infantry  (service  from  May  14,  1864,  to  Sep- 
tember 2, 1864),  filed  a  claim  for  pension  under  the  general  law  July  6, 

1899,  wherein  she  alleged  that  the  soldier's  death  on  June  10,  1899, 
was  caused  by  blood  poisoning,  due  to  the  ''injury  of  right  leg  and 
resulting  ulceration  "  for  which  he  was  pensioned  at  the  second-grade 
rate  at  the  time  of  his  death. 

On  the  same  date  her  said  claim  under  the  geneml  law  was  filed  she 

filed  a  claim  for  pension  under  the  act  of  June  27,  1890.     The  latter 

claim  was  duly  allowed,  but  the  former  was  rejected  May  2,  1900,  of 

which  fact  she  was  notified  June  1,  1900.     The  basis  assigned  for  the 

said  adverse  action  in  the  claim  under  the  general  law,  according  to 

the  approval  spread  on  the  brief -fact  was — 

*  *  *  that  soldier's  fatal  heart  disease  was  not  a  result  of  ** injury  of  right  leg 
and  resulting  ulceration"  for  which  he  was  pensioned;  and  it  is  not  alleged,  and 
there  is  no  satisfactory  evidence  that  the  fatal  disease  was  in  any  manner  due  to  sol- 
dier's service. 

The  latter  part  of  the  said  approval  is  somewhat  ambiguous,  but  it 
was,  in  all  probability,  the  intention  of  the  reviewer  who  made  it  to 
state  that  the  fatal  disease  was  not  in  any  other  manner  due  to  soldier's 
service,  as  it  was  alleged  that  the  said  fatal  disease  was  due  to  sol- 
dier's service  as  a  result  of  the  causes  of  disability  for  which  he  was 
pensioned. 

In  an  appeal  from  the  rejection  of  her  said  claim,  filed  June  11, 

1900,  the  widow  of  the  deceased  soldier  contends  that  the  medical 
evidence  on  file  shows  that  her  husband's  death  was  caused  by  the 
chronic  ulcer  on  his  right  leg,  for  which  he  was  pensioned. 
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In  reporting  upon  the  validity  of  the  appellants  aforesaid  conten- 
tion the  Bureau  submitted  the  following  statement  of  the  medical 
referee,  dated  August  4,  1902,  as  to  the  medical  aspects  of  the  case: 

Appeal  is  made  from  the  medical  action  of  April  13,  1900,  rejecting  the  widow's 
claim  under  the  general  law. 

After  a  careful  review  of  all  the  testimony  on  file  it  is  my  opinion  that  the  rejec- 
tion should  be  adhered  to. 

.The  pensioner  was  taken  suddenly  ill  in  the  night  and  died  before  the  arrival  of 
the  physician,  who  had  been  called. 

It  seems  fair  to  presume,  from  the  history  of  the  case,  that  death  occurred  during 
sua  attack  of  disease  of  heart,  of  like  nature  with  those  from  which  the  soldier 
bad  previously  suffered.  A  full  consideration  of  the  evidence  fails  to  show  any 
reasonable  ground  for  the  theory  that  death  was  the  result  of  septic  poisoning. 

The  medical  evidence  upon  which  the  appellant  relies  to  establish 
her  said  claim  is  the  testimony  of  Drs.  Walters  and  Harlan,  who,  she 
states,  were  partners;  and  says  that  one  or  the  other  visited  her  hus- 
band quite  often,  and  that  both  have  testified  to  the  effect  that  his 
death  resulted  from  the  chronic  ulcer  on  his  right  leg. 

The  depositions  of  both  these  physicians,  as  well  as  that  of  the  claim- 
ant herself,  were  taken  by  a  special  examiner  March  22,  1900. 

The  claimant  deposed  and  said : 

Mr.  Johnston  died  June  20,  1899. 

I  think  his  injured  leg  caused  his  death. 

I  was  not  at  home  the  night  he  died.  He  died  in  the  night,  when  no  one  knew  just 
when  or  how.  His  leg  was  a  running  sore  and  never  could  be  healed.  He  would 
take  spells  with  this  leg.  He  would  have  severe  pains,  and  he  would  have  great 
knots  on  his  leg.  The  pain  would  strike  him  in  the  sore  place,  which  was  as  large 
as  my  hand.  These  spells  w^ould  come  on  when  a  storm  was  threatening.  Sometimes 
it  would  heal  up  a  little,  but  not  entirely,  and  then  it  would  pain  him  worse.  He 
had  been  looking  bad  in  color  for  a  long  time.  Sometimes  that  leg  would  throw 
him  into  a  hard  chill,  and  he  would  shake  as  with  the  ague.  After  this  he  would 
have  a  little  fever,  but  would  just  sweat  it  off. 

I  left  home  on  Thursday  and  he  died  Friday  night  between  bedtime  and  Satur- 
day morning.  My  daughter,  who  has  since  died,  was  at  home,  and  she  was  called 
in  by  him,  and  he  asked  her  for  the  medicine  that  he  had  always  taken  for  this 
troable  with  his  leg.  She  said  she  gave  him  the  medicine,  but  she  said  she  did  not 
know  whether  he  took  it  or  not 

The  day  I  left  home  he  took  me  to  the  train  and  bought  my  ticket. 

He  had  no  other  attention  only  such  as  he  had  every  day,  and  he  had  no  sickness 
or  treatment  fpr  any  other  disease. 

At  the  time  when  he  suffered  with  these  severe  spells  great  drops  of  sweat  would 
come  on  him.    ♦    ♦    * 

The  doctor  said  that  he  believed  that  he  had  been  dead  five  or  six  hours  when  he 
was  foimd. 

The  doctor  told  me  that  blood  poison  caused  death. 

Dr.  J.  D.  Harlan  deposed  and  said: 

I  have  known  James  A.  Johnston  fifteen  or  twenty  years.  I  have  been  treating 
him  professionally  occasionally  for  six  or  seven  years.  Usually  when  I  was  called  it 
would  be  to  treat  him  for  attacks  which  we  always  attributed  to  septic  ItomVA^  itoxw 
a  suppurating  sore  on  bis  leg.    I  do  not  believe  that  I  ever  did  treat  \v\ii\  Vor  «kxv^ 

r.  D.  --VOL.  13—02 8 


114  DECISIONS   RELATING   TO   PENSIONS. 

other  disease.  He  had  no  chronic  rheumatism  or  lung  disease.  I  noticed  a  weakness 
of  bis  heart  whenever  he  would  have  those  fainting  spells.  1  do  not  think  he  had  a 
lesion.  I.  thought  these  spells  were  caused  by  septicaemia,  because  he  would  get 
cold  and  have  a  fever  afterwards,  and  never  had  these  chills  only  when  his  leg  would 
get  to  paining  him — then  they  would  come  on. 

I  think  I  saw  him  at  the  office  two  or  three  weeks  before  his  death.  He  took  an 
attack  on  the  street  and  came  into  the  office  and  fell  into  a  chair.  I  gave  him  a 
hypodermic  injection — I  think  of  nitroglycerin.  This  is  a  heart  stimulant.  The 
next  time  I  was  called  in  was  when  I  found  him  dead. 

Question.  Why  was  septicaemia  diagnosed,  and  how  could  same  cause  fatal  syncope? 

Answer.  Septicaemia  was  diagnosed  for  the  reason  that  be  had  the  ulcer  on  his  leg 
and  it  was  attended  by  all  the  symptoms  of  septicaemia— the  chill  or  rigor  followed 
by  fever,  a  weak  action  of  the  heart,  and  I  attributed  the  syncope  to  the  weak  action 
of  the  heart  Whenever  he  would  have  the  rigors  he  would  have  the  heart  failure, 
and  only  at  such  times. 

The  soldier  was  around  on  the  street  the  day  before,  walked  down  town,  about 
one-half  mile,  and  as  he  had  usually  been  doing  for  years. 

Dr.  J.  P.  Walters  deposed  and  said: 

I  have  been  the  family  physician  of  James  A.  Johnston  for  a  number  of  years, 
some  six  or  seven  at  least,  and  occasionally  he  called  in  some  one  else — my  partner 
especially  if  he  wanted  attention  at  night,  because  he  lived  near.  Almost  all  my 
calls  to  him  have  been  to  give  him  relief  from  pain  caused  by  an  old  chronic  ulcer 
on  one  of  his  legs.  When  he  had  these  spells  with  his  ulcered  leg  he  would  have  a 
chill,  caused  by  absorption  of  septic  material  from  the  ulcer.  When  I  would  go  to 
him  he  would  be  suffering  with  a  good  deal  of  pain  and  I  would  relieve  him  by  hypo- 
dermic injections.  During  these  attacks  he  was  subject  to  attacks  of  syncope  or 
fainting,  due  to  the  blood  poisons-due  to  its  influence  on  the  heart.  I  have  exam- 
ined his  heart  and  I  never  discovered  any  abnormal  sounds.  These  attacks  of  syn- 
cope at  times  became  alarming,  and  were  almost  always  during  the  nighttime. 

He  had  been  out  and  around  as  usual  up  to  the  time  of  his  death.  His  limb  would 
swell  up  and  inflame  after  these  attacks  and  he  would  be  confined  to  the  house  a  day 
or  two. 

I  visited  him  May  6,  1899.  No;  this  was  Dr.  Harlan  who  visited  him  on  this  occa- 
sion.    I  had  not  given  him  professional  visits  for  several  monUis. 

I  never  treated  him  for  any  other  disease  than  this  above  described. 

The  history  of  his  death,  as  I  was  told,  was  that  he  was  taken  as  he  usually  was 
with  these  spells  and  took  some  of  the  medicine  that  was  on  hand  for  this  trouble. 

The  treatment  was  hypodermic  injections  of  strychnia,  and  it  is  probable,  but  I  am 
not  sure,  that  the  medicine  he  took  was  some  opiate  to  relieve  pain.  Sometimes  we 
gave  him  hypodermic  injections  of  nitroglycerin  for  syncope  or  heart-failure. 

In  addition  to  the  evidence  above  set  out,  the  same  special  examiner 
secured  the  deposition  of  another  physician,  Dr.  Francis  Bean,  who 
deposed  and  said: 

I  knew  James  A.  Johnston  for  about  twenty-five  years  and  treated  him,  off  and  on, 
for  that  time.  I  have  at  times  been  his  family  physician,  and  at  other  times  I  was 
not. 

My  treatment  of  him  in  this  way  continued  to  the  last  year  of  his  life.  Everything 
I  ever  treated  him  for  he  attributed  to  his  ulcerated  leg.  He  had  a  very  bad  ulcer 
on  one  leg.     It  was  a  nmning  sore. 

I  have  seen  him  when  he  would  have  a  chill,  and  he  attributed  this  to  his  sore  leg. 
I  do  not  think  the«?  chillH  were  ague  chills.  Whenever  he  would  get  out  of  .fix  he 
would  have  a  chill. 
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No;  I  did  not  attribute  these  chills  to  blood  poison. 

He  wae  a  very  active  man,  and  I  often  told  him  he  was  on  his  legs  too  much. 
Whenever  he  would  be  on  his  legs  so  much  it  would  inflame  and  become  worse  and 
Bwell. 

I  never  was  to  see  him  when  he  was  suffering  with  his  leg  when  he  would  faint. 

I  do  not  remember  that  he  ever  had  any  other  disease;  no  lung  disease,  no 
rheumatism. 

I  do  not  think  I  ever  examined  his  heart,  any  more  than  the  pulse.  I  do  not 
remember  that  he  had  any  heart  disease. 

The  appellant  saj^s,  in  her  pending  appeal,  that  she  thinks  the  doc- 
tors referred  to  "  know  the  facts,"  but  that  the  Bureau  "  decides  that 
the^^  do  not,"  and  gave  her  a  pension  under  the  act  of  June  27,  1890, 
while  she  feels  that  she  is  entitled  to  one  under  the  general  law. 

In  the  judgment  of  the  Department,  however — although  it  might 
be  conceded  that  the  aforesaid  affiants  ''  know  the  facts"— such  ''  facts" 
a^  were  supplied  b}'  the  affiants  in  question  certainly  do  not  establish 
the  appellant's  aUeged  title  to  a  pension  under  the  general  law. 

It  is  sought  to  be  shown  by  said  evidence  that  the  soldier  died  of 
septicaemia  resulting  from  the  condition  of  his  right  leg,  for  which  he 
wa.s  pensioned.  Now,  as  a  matter  of  fact,  it  is  not  shown  what  the 
actual  cause  of  the  soldier's  death  was,  although  the  circumstances 
surrounding  the  case  tend  rather  strongly  to  show  that  either  disease 
of  heart  or  cerebral  hemorrhage  was  responsible  therefor.  And  then, 
again,  it  is  not  impossible  that  his  death  may  have  been  due  to  an 
overdose  of  opium,  as  it  is  in  evidence  that  the  medicine  he  called  for, 
and  that  was  handed  to  him  on  tlie  night  of  his  death,'  was  an  opiate, 
which,  it  is  stated,  he  was  in  the  habit  of  taking  when  his  leg  pained 
him.  Certainly  the  facts  presented  in  the  case  practically  preclude 
any  idea  that  he  either  had  or  died  of  septicaemia. 

As  heretofore  stated,  the  soldier  was  alone  at  the  time  of  his  death. 
The  last  person  to  see  him  on  the  night  of  his  death  was  his  daughter, 
since  deceased.  The  only  thing  that  he  complained  of  at  that  time  was 
the  usual  "pain  in  right  leg."  He  had  been  up  and  about  as  usual 
that  day.  It  had  been  three  weeks  since  he  had  received  any  treat- 
ment at  the  hands  of  a  physician.  His  family  physician,  who  was 
called  in  the  morning  after  his  death,  was  of  the  opinion  that  he  had 
been  dead  five  or  six  hours.  His  diagnosis,  however,  as  to  the  cause  of 
the  soldier's  death,  was  purely  speculative,  as  he  neither  saw  him  die 
nor  had  any  information  as  to  the  mode  of  his  death.  He  did  know, 
however,  that  his  death  must  have  been  quite  sudden — for,  as  before 
stated,  the  soldier  had  been  in  his  usual  health  and  was  up  and  about 
on  the  day  of  his  death — and  the  natural  inference  was,  therefore,  that 
failure  of  the  heart's  action^  either  by  reason  of  some  organic  disease 
thereof  or  through  some  influence  thereon  by  some  other  morbid 
process,  was  the  immediate  cause  of  death;  although,  as  also  before 
stated,  cerebral  hemon'ha^o  might  have  been  suspected  as  a  'poa^i^A.^ 


116  DBOIBIOVB  BBLATINO  TO  FENBIOIIB. 

or  probable  factor  in  the  causation  of  his  demise.  But  the  doctor's 
theory  that  the  alleged  '^ fatal  syncope,"  which  is  defined  by  Gould  as 
a  swooning  or  fainting,  a  partial  or  complete  temporary  suspension  of 
the  functions  of  respiration  and  circulation,  was  caused  by  a  weak 
action  of  the  heart  due  to  septicaemia,  resulting  from  his  ulcerated 
right  leg,  is  not  justified  by  the  facts  presented  in  the  case,  nor  by  the 
well-known  nature  and  accepted  pathology  of  septicaemia  or  surgical 
fever,  also  known  as  traumatic  fever  or  aseptic  wound-fever. 

True  septicaemia  is  not  a  condition  that  is  manifested  by  "spells," 
as  they  would  have  us  believe  in  this  case,  nor  can  its  existence  be 
determined  by  complaints  of  pain  in  the  region  of  a  possible  focus  of 
infection.  Furthermore,  these  alleged  ''spells"  were,  according  to 
the  evidence,  of  frequent  occurrence  during  a  period  covering  many 
years. 

It  ma}'  be  well,  perhaps,  to  consider  in  this  connection  what  recog- 
nized medical  authorities  have  to  say  relative  to  the  condition 
referred  to. 

As  to  the  diagnosis  of  septicaemia,  Tyson  says: 

The  diagnoBis  is  usually  easy,  and  even  if  at  first  obscure,  may  be  arrived  at  by  a 
careful  study  of  cases.  The  resemblance  of  the  more  serious  form  to  intermittent 
fever  has  been  referred  to  when  treating  of  the  latter  disease,  but  in  septicsemia  the 
remissions  are  not  so  total,  and  the  patient  remains  very  ill  notwithstanding  their 
occurrence.  More  difficult  it  is  to  distinguish  the  milder  degrees  which  produce  a 
continued  fever  from  typhoid  fever. 

Relative  to  the  prognosis  of  the  disease  in  question,  this  same  author- 
ity says: 

The  prognosis  in  the  milder  degrees  is  favorable;  in  true  septictemia  very  unfa- 
vorable, the  patient  sometimes  dying  within  twenty-four  hours,  while  recovery  is 
scarcely  known  except  in  the  milder  grades  resulting  from  dissecting  wounds. 

And  as  to  the  symptoms  of  such  disease,  he  says: 

The  usual  initial  symptom  is  a  chill  varying  in  severity.  It  may,  however,  be 
preceded  by  malaise,  headache,  and  slight  feverishness.  It  is  succeeded  always  by 
high  fever.  In  bad  cases  the  chill  is  repeated  daily,  perhaps  more  than  once  a  day, 
and  the  temperature  rises  to  105®  F.  (40.5°  C.)  or  higher.  The  patient  is  restleaB; 
the  tongue,  at  first  red  and  glazed,  becomes  dry  and  leathery;  the  pulse,  at  first  full 
and  bounding,  becomes  weak  and  compressible,  with  a  rate  of  130  or  more.  Pros- 
tration soon  becomes  marked.  The  fever  is  subject  to  decided  remissions,  which 
give  rise  to  the  inexperienced  to  delusive  hope.  The  chill  is  commonly  followed  by 
profuse  sweating  and  further  prostration.  The  mind  early  begins  to  wander,  and 
delirium  is  soon  decided,  becoming  low  and  muttering  as  the  disease  is  established, 
and  is  ultimately  replaced  by  unconsciousness. 

Thus,  as  will  be  seen,  septicaemia  is  not  a  condition  that  comes  and 
goes  at  more  or  less  frequent  intervals,  as  did  the  conditions  com- 
plained of  in  this  case,  but  is  a  condition  which,  when  it  does  occur, 
is  characterized  by  symptoms  so  gmve  and  alarming  that  the  prog- 
nosis in  every  case  of  true  septicaemia  is  unfavorable. 
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A  comparison  of  the  symptoms  usually  manifested  in  a  typical  ease 
of  septicaemia,  as  above  set  out,  and  those  described  in  the  case  under 
consideration  demonstrates  beyond  question  that  the  soldier  did  not 
have  an  attack  of  true  septicsBmia  at  any  time. 

Medical  authorities  generally  recognize  three  forms  or  stages  of  blood 
poisoning,  namely,  saprsemia,  septicaemia,  and  pyaemia;  although  some 
observers  are  now  inclined  to  regard  saprsemia,  which  has  usually 
been  described  as  a  mild  degree  of  septicaemia,  as  equivalent  to  the 
latter.  It  is  stated,  however,  in  A  Treatise  on  Surgery  by  American 
Authors,  edited  by  Roswell  Park,  A.  M.,  M.  D.,  that — 

As  between  the  various  terms  derived  from  the  Greek  which  are  applied  to  the 
different  expressions  of  blood-poisoning,  there  is  but  little  real  difference  of  meaning. 
In  time  past  there  has  been  a  great  deal  of  misuse  of  all  of  them.  And  even  today 
it  is  rare  to  find  men  using  them  correctly.  This  is  not  entirely  the  fault  of  their 
derivation,  but  because  various  conditions  have  been  confused  under  one  name  or 
because  various  names  have  been  applied  to  practically  the  same  condition.  Con- 
ceding that  cases  do  not  always  pursue  a  clinically  typical  course,  it  is  yet  possible  to 
make  out  three  forms  of  septic  infection  which,  occasionally  merging  from  one  into 
the  other,  are  yet  ordinarily  distinct  enough  for  easy  recognition,  which  is  the  more 
important  because  treatment  in  no  small  measure  hinges  upon  their  differentiation. 

And  after  describing  the  symptoms  and  usual  conditions  in  which 
sapraemia  occurs  it  is  stated: 

Saprsemia,  then,  is  intoxication  produced  by  absorption  of  the  result  of  putrefaction 
of  a  contained  material  within  a  more  or  less  shut  contained  cavity  whose  walls  are 
capable  of  absorption  of  noxious  product  as  they  form.  So  long  as  putrefaction  be 
essentially  limited  to  the  contained  mass  and  do  not  spread  to  and  involve  the  con- 
taining or  surrounding  tissues  the  case  is  one  of  sapnemia.  So  soon  as  the  process 
spreads  from  the  containing  tissues  the  case  meiges  from  one  of  saprsemia  into  one 
of  septicsemia. 

That  this  may  occur  in  any  case  without  prompt  intervention  will  be  readily  under- 
stood. Patients  may  probably  die  of  sapraemia,  though  rarely,  and  in  such  case 
ordinarily  as  the  result  of  gross  neglect.  Once  the  septioemic  process  be  begun, 
however,  its  spread  can  not  be  with  certainty  checked,  and  that  case  which  to-day 
is  sapraemic  and  redeemable,  to-morrow  become  septicsemic  and  practically  lost 

As  will  be  seen,  then,  while  the  prognosis  in  sapraemia,  if  such  con- 
dition is  promptly  and  properly  treated  is  favorable,  it  is  exceedingly 
grave  in  the  next  stage  of  blood-poisoning,  septicaemia;  and  the  still 
further  stage,  pyaemia  (phlebitic  septicaemia,  with  the  presence  of 
pyogenic  micro-organisms  in  the  blood  and  with  the  formation  wher- 
ever they  lodge  of  secondary  embolic  or  metastatic  abscesses. — Gould), 
usually  terminates  in  death.  Relative  to  the  prognosis  in  pyaemia 
Roswell  Park  says: 

While  recovery  may  occasionally  follow  where  metastatic  infiltration  has  not  been 
too  general,  the  ordinary  case  of  pyaemia  will  die  within  twelve  to  fourteen  days 
after  its  recognition. 

Sufficient  has  been  quoted,  it  is  believed,  from  recogmzfed  xcki^dAndi 
Buthorities  to  show  the  nature  of  the  condition  from w^ncSbLitiB  c^aXxii^ 
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the  soldier  died,  and  enough  of  the  facts  presented  in  this  case  have 
been  pointed  out  to  show  that  such  claim  can  not  be  sustained. 

Although  the  essential  features  in  this  case,  and  the  facts  presented 
in  regard  thereto,  are  not  such  as  can  be  considered  sufficient  upon 
which  to  base  a  positive  opinion  as  to  the  actual  cause  of  the  soldiers 
death,  they  are  such  as  to  fully  warrant  the  conclusion  that  the  ulcer 
of  his  right  leg  was  neither  the  immediate  nor  a  contributing  factor 
in  the  causation  thereof;  and  the)"  are  also  such  as  to  very  strongly 
indicate  that  either  cerebral  hemorrhage  or  some  organic  disease  of 
heart  was  responsible  for  his  demise.     And  there  is  also  the  possibility, 
as  heretofore  stated,  that  his  death  may  have  been  due  to  an  overdose 
of  the  opiate  which  he  was  in  the  habit  of  taking  for  the  relief  of  pain. 
However,  the  burden  of  proof  on  this  point  rests  with  the  claimant 
fl,nd  not  upon  the  Government. 

That  a  condition  which  is  shown  to  have  persisted  to  a  greater  or 
less  extent  for  a  period  of  so  many  j^ears,  and  then  have  suddenly 
overwhelmed  the  soldier  with  autointoxication  and  caused  his  death 
within  a  few  hours  surpasses  belief. 

Dr.  Harlan  says  he  '*  thought  these  spells  were  caused  by  septicsemia, 
because  he  would  get  cold  and  have  a  fever  afterwards."  These  symp- 
toms might  just  as  easily  be  caused  b}^  malarial  poisoning.  They  cer- 
tainly do  not  warrant  a  diagnosis  of  septicaemia.  And  as  to  disease 
of  heart,  the  doctor  says:  *'  I  noticed  a  weakness  of  his  heart  when 
he  would  have  those  fainting  spells."  It  is  altogether  probable  that 
the  alleged  '^ fainting  spells"  were  due  to  a  weak  heart  or  some  other 
abnormal  condition  thereof.  He  also  says:  '"l  do  not  think  he  had  a 
lesion."  And  Dr.  Walters  said:  "I  n^ver  discovered  any  abnormal 
sounds."  There  are  quite  a  number  of  morbid  conditions  of  the  heart, 
other  than  a  valvular  lesion,  that  might  cause  death.  Dr.  Bean  said: 
''I  do  not  think  he  had  blood-poisoning." 

In  view  of  what  has  been  said  herein,  it  must  be  quite  clear  that  the 
Department  is  of  the  opinion  that  the  rejection  of  the  widow's  claim 
under  the  general  law  was  not  error.  The  action  appealed  from  is, 
therefore,  hereby  affirmed. 


RESrOUATION  UXPKR  ACH^  OF  MARCH  3,  lOOl-PIVORCB— WrOOWS. 

Hannah  C.  Rich  (as  widow). 

Soldier  died  while  in  the  w^rvice,  and  his  widow  was  penaioneil.  She  received  the 
pension  until  her  remarriage,  October  13,  1871.  Her  last  husband  died  Decem- 
ber 5,  1898,  in  New  York.  On  his  j>etition  he  had  obtained  a  divorce  from 
claimant. 

//f/(/,  That  the  divorce  having  l)een  obtained  l)y  her  second  husband  and  not  upon 
her  own  application,  she  has  no  title  to  jH^nsion  under  the  provisions  of  the  act 
o/Msrcb  3,  1901. 
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Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensix/ns^ 

Jannary  P,  1903. 

Daniel  K.  Kich,  late  private  of  Company  E,  Twenty-seventh  Michi- 
gan Volunteer  Infantry,  died  while  in  the  service  and  in  line  of  duty, 
and  his  widow,  Hannah  C,  was  duly  pensioned.  The  said  Hannah  C. 
remained  a  widow  until  her  remarriage  with  Abbott  Rich,  October  13, 
1871. 

It  appears  that  on  the  11th  day  of  October,  1873,  i;he  said  Abbott 
Rich,  upon  his  own  petition,  filed  in  Scott  County,  Iowa,  obtained  a 
divorce  from  claiment  herein,  the  said  Hannah  C. 

July  18,  1891,  the  said  Hannah  C.  filed  her  application  for  restora- 
tion to  the  pension  rolls  as  the  widow  of  the  said  Daniel  K.  Rich,  of 
said  service.  May  18,  1901,  she  filed  a  second  application  for  restora- 
tion to  the  pension  rolls  under  the  provisions  of  the  act  of  March  3, 
1901. 

June  5,  1901,  her  claim  for  restoration  was  rejected  on  the  ground 
of: 

No  title;  claimant  was  pensioned  and  paid  from  date  of  death  of  soldier  to  date  of 
her  remarriage,  and  there  is  no  pensionable  period  for  which  pension  can  be  paid  to 
claimant,  nor  any  law  under  which  she  can  be  restored  to  the  rolls. 

Her  application  filed  May  18, 1901,  was  rejected  June  6  of  that  year, 
because  of: 

No  title  to  pension  under  act  of  March  3,  1901 ;  claimant  was  not  divorced  from 
her  last  husband  on  her  application.  The  application  was  made  by  the  second  hus- 
band and  divorce  granted  for  causes  alleged  by  him. 

July  6,  1901,  claimant  appealed.  It  is  alleged  in  the  appeal  that 
the  separation  of  claimant  and  her  second  husband  was  due  to  his  bad 
treatment;  that  the  divorce  granted  by  the  court  was  illegal,  etc. 

The  act  of  March  3,  1901,  makes  provision  for  the  reinstatement  of 
a  widow's  name  to  the  roll  under  certain  circumstances  after  the  death 
or  divorce  of  the  second  husband.  In  case,  however,  a  divorce  has 
been  granted,  it  must  affirmatively  appear  that  the  same  was  granted 
upon  the  widow's  own  application  and  without  fault  on  her  part. 

It  appears  in  this  case  that  Abbott  Rich,  her  second  husband, 
obtained  a  decree  of  divorce  from  the  claimant  upon  his  own  applica- 
tion. Claimant  therefore  has  no  title  to  pension  under  the  very  terms 
of  the  act  of  March  3,  1901.     The  action  appealed  from  is  affirmed. 
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DIVISION   OF   PENSION,    ACT   MARCH   8,   1800— MARRIAGE-EVLDENCE- 

PROOr. 

Delia  M.  Forbin  v.  Joseph  C.  Forbin. 

Under  the  laws  of  the  State  of  Ohio,  claimant  has  proved  a  valid  subsisting  legal 
marriage  with  pensioner. 

The  evidence  also  shows  that  pensioner  deserted  claimant  for  more  than  six  months 
prior  to  Febraary  6,  1902,  the  date  on  which  she  filed  her  application;  that  she 
is  a  woman  of  good  moral  character  and  in  necessitous  circumstances. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensions^ 

January  9,  1903, 

Delia  M.  Forbin  appealed  October  18,  1902,  from  the  Bureau  action 
of  September  19,  1902,  rejecting  her  claim,  filed  February  6,  1902, 
for  one-half  of  the  pension  of  her  husband,  Joseph  C.  Forbin,  late 
sergeant  Company  K,  Forty-eight  Illinois  Infantry,  and  a  pensioner 
at  $30  per  month  under  certificate  No.  247779,  on  the  ground  that  she 
was  not  his  legal  wife,  as  she  had  failed  to  show  the  death  of  her 
former  husband,  and  the  evidence  shows  that  at  the  time  of  the  mar- 
riage ceremony  with  claimant  pensioner  had  an  undivorced  wife  who 
is  yet  alive. 

Claimant  contends  that  she  was  married  to  pensioner  about  twenty- 
five  years  ago;  that  they  lived  together,  rearing  their  two  children, 
until  he  deserted  her  about  two  years  ago;  that  she  had  no  knowledge 
of  his  bemg  married  more  than  once  before  their  marriage,  and  that 
she  is  the  only  person  entitled  to  one-half  his  pension. 

It  is  contended  on  behalf  of  pensioner  that  claimant  has  not  shown 
that  her  first  husband  is  dead  and  that  pensioner  is  justly  entitled  to 
his  pension;  that  he  is  old  and  blind  and  has  to  employ  some  one  to 
lead  him  and  take  care  of  him. 

The  case  was  specially  examined,  and  the  evidence  discloses  the  fol- 
lowing facts: 

Claimant  and  pensioner  were  married  in  Cincinnati,  Ohio,  Decem- 
ber 8,  1877,  the  marriage  ceremony  being  solemnized  by  a  minister  of 
the  gospel,  pursuant  to  a  license  of  that  date  issued  by  the  judge  of 
the  probate  court  of  the  county  of  Hamilton,  Ohio.  They  cohabited 
as  husband  and  wife  from  the  date  of  their  said  marriage  up  to  1900, 
when  pensioner  deserted  claimant  at  Ironton,  Ohio,  and  has  not  since 
contributed  to  her  support  or  cohabited  with  her.  Two  children  were 
bom  as  the  issue  of  said  marriage.  The  parties  are  shown  to  have 
been  habitually  recognized  by  their  friends  and  neighbors  as  husband 
and  wife,  and  the  ceremonial  marriage  and  the  marriage  relations  are 
admitted  by  pensioner. 

The  legality  of  this  marriage  is  denied  by  the  Bureau  action  appealed 
from  on  two  grounds:  First,  because  claimant  had  failed  to  show  the 
death  of  her  Srat  husband,  and,  second,  because  at  the  time  of  pen- 
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sioner^s  alleged  marriage  to  claimaut  in  1877  he  had  an  undivorced 
wife  who  is  still  alive. 

The  evidence  as  to  the  death  of  claimant's  first  husband  shows  that 
she  was  married  to  one  William  D.  Hunt,  in  the  State  of  Ohio,  about 
October  30,  1862,  and  lived  with  him  until  about  1872,  when  he  left 
her  and  went  West. 

Claimant,  aged  57,  reputation  reported  good,  testified  before  the 

special  examiner  July  25,  1902,  in  relation  to  her  first  husband  as 

follows: 

We  lived  in  Ohio  and  Indiana  for  about  seven  years  after  date  of  our  marriage, 
October  30,  1862,  and  then  we  removed  to  near  Mattoon,  III.,  and  we  had  been  liv- 
ing near  Mattoon  for  a  few  years  when  he  sold  out  to  my  father  and  went  to  Omaha, 
Nebr.,  with  a  view  of  establishing  a  home  in  that  State  and  sending  for  me  and  the 
children,  four  of  whom  were  then  living.  I  think  he  left  about  1872,  and  I  had  sev- 
eral letters  from  him  within  a  few  weeks  after  he  reached  Omaha.  In  his  last  letter 
to  me  he  said  that  he  had  been  riding  a  young  colt  and  that  it  had  thrown  him  and 
&llen  on  his  heart  and  crushed  it  in.  A  few  weeks  after  receiving  his  last  letter,  I 
received  a  letter  from  a  man  whose  name  I  think  was  Rouse  informing  me  that  my 
husband  had  died  of  his  injuries.  *  *  *  I  never  otherwise,  than  through  the  let- 
ter referred  to,  knew  that  my  first  husband,  William  D.  Hunt,  had  died.  I  have 
never  since  heard  that  that  information  was  not  true.  *  *  *  There  was  no  difB- 
calty  pending  between  us  at  the  time  he  left  me  and  the  children  and  went  west. 

James  M.  Hunt,  aged  62  years,  reputation  good,  a  brother  of  claim- 
ant's first  husband,  testified  before  the  special  examiner  that  said  Wil- 
liam D.  Hunt  left  his  wife,  the  claimant,  and  went  to  Nebraska  about 
1872  and  never  returned;  that  neither  himself  nor  any  of  his  brothers 
or  sisters  know  anything  of  his  whereabouts;  that  he  had  four  brothers 
living  and  he  had  talked  with  them  about  William  D.  Hunt,  and 
informed  claimant  that  he  knew  nothing  of  his  whereabouts. 

Charles  A.  Hunt,  aged  32  years,  a  son  of  William  D.  Hunt  and 
claimant,  reputation  good,  testified  before  the  examiner  in  1902  that 
his  father  left  in  1872  or  1873  and  never  returned;  that  he  did  not 
know  whether  he  was  dead  or  alive. 

There  is  no  evidence  in  the  case  indicating  the  existence  of  claim- 
ant's said  first  husband  at  the  time  she  was  married  to  pensioner,  and 
to  presume  his  existence  would  compel  us  to  presume  her  guilty  of 
bigamy.  Claimant's  marriage  to  pensioner  appears  to  have  been  in 
good  faith.  Even  if  the  seven  yeare'  presumption  of  life  were  allowed 
to  prevail,  her  subsequent  marital  relation  with  pensioner  since  the 
expiration  of  said  seven  years  would  constitute  a  valid  common-law 
marriage  under  the  laws  of  Ohio.  See  cases  of  Bremer  v.  Briggs  (32 
Ohio  St,  478);  Swartz  v.  State  (13  Ohio  C.  C,  62),  cited  and  followed 
in  the  case  of  Fredricka  Kent  (10  P.  D.,  211),  and  Elizabeth  Adams 
(12  P.  D.,312). 

The  evidence  as  to  the  existence  of  pensioner's  former  wife  at  the 
date  of  his  marriage  to  claimant  in  1877  is  as  follows: 

Pensioner  testided  before  tiie  special  examiner  JuVy  15,\^Qfi^>2sMaX» 
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he  was  first  married  to  Susannah  Grogan  in  Franklin,  now  Elliott, 
Effingham  County,  HI.,  in  August,  1860,  and  that  she  died  near  the 
town  of  Robinson,  Crawford  County,  HI. ;  that  he  could  not  be  certain 
as  to  the  year  in  which  his  first  wife  died;  that  he  was  preaching  at  a 
camp  meeting  near  the  city  of  Mattoon,  Coles  County,  111.,  when  he 
first  became  acquainted  with  claimant  in  September,  and  married  her 
in  December,  1877,  at  Cincinnati,  Ohio;  that  they  lived  together  as  a 
married  couple  until  about  1890,  when  he  left  her  at  Ironton,  Ohio, 
where  they  had  resided  about  seven  years,  and  went  to  the  Soldiers' 
Home,  near  Dayton,  Ohio;  thence  to  Huntington,  W.  Va.,  and  from 
thence  to  Gallipolis,  Ohio,  where  he  has  since  resided;  that  he  had 
two  children  by  claimant,  a  girl  and  a  boy. 
He  further  testified  as  follows: 

I  am  a  married  man;  have  been  married  twice  only,  and  my  second  wife,  so  far  as 
I  know,  is  still  living,  but  I  have  not  seen  her  for  nearly  two  years.  I  am  of  Chilean 
birth  and  came  to  this  comitry  when  about  15  years  of  age.  *  »  ♦  I  settled  in 
Effingham,  Effingham  County,  111.,  when  I  came  to  the  United  States,  and  had  lived 
there  for  twenty-one  years  prior  to  my  enlistment  (18d3). 

He  further  testified  that  he  lived  with  his  first  wife,  Susannah,  in 
Effingham,  111.,  for  three  years  after  his  discharge  from  the  Army  in 
1866;  that  he  then  moved  to  Charleston,  Coles  Count}^  111.,  where  he 
farmed  and  preached  for  four  years;  that  he  then  moved  to  Robinson, 
Crawford  County,  111.,  and  lived  there  on  a  farm  for  almost  three  years, 
until  his  wife  died  there;  that  he  could  not  be  positive  as  to  the  year 
his  first  wife  died,  but  she  died  near  Robinson,  111.,  and  less  than  a 
mile  from  that  town;  that  he  left  Illinois  about  three  months  before 
he  married  claimant;  that  he  then  preached  for  some  time  in  the  State 
of  Indiana;  that  claimant  came  on  and  joined  him  at  Indianapolis,  and 
they  then  came  on  together  to  Cincinnati,  Ohio,  and  were  married  at 
once  upon  reaching  Cincinnati. 

The  special  examiner  procured  and  filed  with  his  report  a  certified 
transcript  of  a  marriage  of  one  Joseph  D.  Forbin  to  one  Martha  A. 
Woodall,  in  Sullivan  County,  Ind.,  August  22, 1876,  the  marriage  cere- 
mony being  performed  by  one  William  McGinnis.  It  does  not  appear 
from  said  certificate  in  what  capacity  McGinnis  acted,  or  that  he  was 
an  officer  or  a  minister  or  in  any  manner  authorized  to  perform  the 
marriage  ceremony.  It  does  appear,  however,  that  a  license  was  issued 
by  the  clerk  of  the  circuit  court  of  said  county,  on  the  date  last  afore- 
said, authorizing  the  marriage  of  said  parties  by  "any  person  empow- 
ered by  law  to  solemnize  marriages." 

Martha  A.  Woodall,  aged  61  years,  reputation  reported  "fair  to 

good,"  testified  before  the  special   examiner  August  14,   1902,  as 

follows: 

I  knew  Joseph  D.  Forbin.  He  is  my  husband.  I  was  lawfully  married  to  him  at 
Sullivan,  Ind.  I  have  never  applied  for  a  divorce  from  him,  and  I  do  not  know  that 
he  ever  applied  for  a  divorce  from  me.    I  heard  lie  ^w««  dead,  wid  that  la  why  I 
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married  Mr.  Woodall.  Forbin  was  married  prior  to  his  marriage  to  me,  but  this  first 
wife  died  before  he  married  me.  Her  name  was  Susannah,  and  she  died  near  Rob- 
inson, III.  Joseph  D.  Forbin  was  a  Spaniard,  a  preacher,  and  a  grand  rascal.  I  can 
not  tell  how  many  times  he  was  married,  but  I  know  that  his  wife,  Susannah,  was 
dead  before  I  married  him.  I  saw  him  at  church  several  times  when  his  first  wife 
was  living — we  lived  near  each  other  in  Crawford  County,  prior  to  our  marriage. 

I  can  not  tell  the  name  of  the  man  who  married  us.  I  have  my  marriage  certifi- 
cate, but  I  have  not  got  it  here.  We  were  married  in  the  town  of  New  Lebanon, 
Sullivan  County,  Ind.  I  can  not  tell  to  what  denomination  the  preacher  belonged 
who  married  us.  He  is  dead,  and,  so  "far  as  I  know,  the  witnesses  are  all  dead.  My 
certificate  of  marriage  is  at  my  son's  house — his  name  is  Albert  Peden,  and  he  lives 
near  Richwood,  Crawford  County,  111.  Only  two  persons  witnessed  our  marriage, 
and  I  have  even  forgotten  their  names — I  think  it  was  Hadden — was  married  at  their 
house.  Forbin  brought  the  preacher  to  that  house  where  we  were  married,  and  all 
were  strangers  to  me. 

Mr.  Forbin  and  I  were  married  in  August,  1877,  as  near  as  I  can  come  to  the  date. 
We  did  not  live  together  long — we  separated  the  following  spring.  He  did  not  pro- 
vide for  me — he  was  running  around  away  from  home  nearly  all  the  time,  and  left 
me  and  his  children  to  starv^e. 

I  do  not  know  what  became  of  Forbin  after  we  separated.  I  married  Mr.  Woodall 
about  fourteen  years  ago  in  Effingham,  111.,  after  I  heard  that  Forbin  was  dead. 

One  witness  testified  that  after  Forbin  separated  from  his  wife, 
Martha  Woodall,  she  got  a  divorce  from  him;  that  he  knew  this 
l)e<!ause  he  saw  it  published  in  the  paper,  and  that  she  then  married 
again;  that  she  got  the  divorce  at  Robinson,  111. 

The  special  examiner  reports  that  the  records  at  Robinson,  111., 
failed  to  disclose  a  divorce  of  these  parties. 

Assuming  that  pensioner  is  the  person  described  in  the  license  and 
marriage  certificate  as  Joseph  D.  Forbin,  and  that  his  wife  Martha 
never  got  a  divorce  from  him,  it  does  not  follow  that  pensioner's  mar- 
riage to  claimant  in  December,  1877,  is  void. 

In  the  case  of  United  States  v.  Green  (98  Fed.  Rep.,  63),  decided  in 
United  States  circuit  court,  southern  district  of  Iowa,  December  1, 
1899,  the  question  at  issue  was  the  validity  of  a  second  marriage,  and 
the  court  held  that  it  was  not  sufficient  to  prove  a  prior  marriage  of 
the  husband  which  had  not  been  dissolved  by  death  or  divorce  in  order 
to  establish  the  illegality  of  the  second  marriage,  but  that  the  proof 
must  go  farther  and  show  that  the  parties  to  the  first  marriage  were 
lawfully  competent  to  contract  a  marriage  with  each  other. 

The  court,  by  Shiras,  J.,saijl: 

In  this  case  it  is  proven  that  the  defendant  l)eing  a  single  woman  and  competent 
to  make  a  marriage  contract,  by  a  marriage  ceremony  of  legal  form  was  married  to 
Levi  B.  Davis,  in  1878;  that  the  parties  lived  together  as  husband  and  wife  until  the 
death  of  Davis  in  the  year  1889,  being  recognized  by  the  entire  cn^mmunity  to  be 
husband  and  wife  during  that  entire  time.  If  presumptions  are  to  be  indulged  in,  is 
it  not  clear  that  these  facts  would  demand  the  presumption  to  be  that  at  the  date  of 
the  death  of  Davis  the  defendant  was  his  wife?  To  overcome  the  conclusions  inevi- 
table from  these  facts,  the  Government  asserts  that  during  a\\  t\\\9  peT\cA\>«».Nva\«A«. 
lawful  wife  JJvfng,     It  proves  the  bare  /act  that  a  marriage  cereinon^  v{«a  \i8A 
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between  Davis  and  Eliza  Jane  Callahan,  and  then  asks  the  court,  as  the  trier  of  the 
facts,  to  assume  as  a  fact  that  the  prior  marriage  was  legal  without  offering  any  e\i- 
denoe  to  show  that  the  parties  who  entered  into  this  ceremony  were  legally  compe- 
tent to  contract.  *  *  *  As  the  burden  of  proof  is  upon  the  Government,  it  must 
be  held  that  it  has  failed  to  adduce  sufficient  evidence  to  justify  the  finding  that  the 
defendant  is  not  the  lawful  widow  of  Levi  B.  Davis,  deceased. 

In  a  former  portion  of  the  decision  it  was  stated  that — 

It  is  certainly  incumbent  upon  the  Government  to  prove  that  Davis  and  Eliza  Jane 
Callahan  were  lawfully  husband  and  wife,  and  of  necessity  this  involves  the  ques- 
tian  whether  when  they  went  through  the  marriage  ceremony  they  were  lawfully 
competent  to  contract  a  marriage  with  each  other. 

And  again  it  was  said: 

The  claim  on  behalf  of  the  United  States  is  that  at  the  date  of  the  marriage  of 
Davis  and  the  defendant  the  former  was  lawfully  married  to  Eliza  Jane  Callahan. 
It  is  certainly  true  that,  before  the  Government  should  be  held  entitled  to  a  judg- 
ment in  this  case,  it  must  establish  this  claim  of  a  prior  lawful  marriage  by  clear  and 
satisfactory  evidence. 

Prior  to  the  rendition  of  the  foregoing  decision  by  the  United  States 
circuit  court,  this  Department  held  March  20, 1899,  in  the  case  of  Maiy 
Ann,  alleged  widow  of  Peter  Kearns  (314  L.  B.,  40),  that— ^ 

The  law  presumes  in  fevor  of  innocence  in  support  of  a  duly  established  marriage, 
and  the  party  attacking  the  validity  of  such  a  marriage  on  the  ground  that  one  of 
the  parties  to  such  marriage  was  incompetent  to  contract  the  marriage  by  reason  of 
a  prior  subsisting  marriage,  must  not  only  prove  a  valid  prior  marriage,  but  also 
prove  that  it  had  not  been  dissolved  by  death  or  divorce  at  the  time  of  the  second 
marriage,  even  though  it  involves  the  proving  of  a  negative — 

citing  the  cases  of  Annie  Dennis  (9  P.  D.,  243);  Lodiska  C.  Hyer 
(8  P.  D.,  298);  Evans  v.  Reynolds  (32  Ohio  St.,  163),  and  other  author- 
ities. See  also  the  case  of  Elizabeth  Schneider  (12  P.  D.,  348),  wherein 
the  validity  of  a  second  marriage  in  Ohio  was  sustained. 

As  stated  by  the  elemental  law  writers  and  sustained  by  the  United 
States  and  State  courts  generally,  as  a  result  of  the  doctrine  that  all 
presumptions  are  in  favor  of  marriage,  the  invalidity  of  a  marriage 
can  not  be  established  like  other  questions  of  fact,  as  every  presump- 
tion in  favor  of  its  validity  must  be  overcome  by  satisfactory  irref- 
ragable proof,  and  the  burden  of  proof  is  alwaj^s  upon  the  party 
attackmg  the  validity  of  the  marriage.  (See  19  Am.  and  Eng.  Ency., 
2d  ed.,  p.  1209,  and  authorities  therein  cited.)  The  evidence  to  over- 
come the  legal  presumption  as  to  marriage  can  only  be  rebutted  by 
'* strong  distinct,  satisfactory,  and  conclusive  evidence,''  as  stated  in 
Broom's  Legal  Maxims  (7th  ed.,  p.  947,  and  authorities  cited  in  note  4). 

In  the  case  under  consideration,  for  reasons  heretofore  stated,  the 
evidence  of  pensioner's  former  marriage  is  not  sufficient  to  establish 
the  invalidity  of  his  marriage  to  claimant. 

There  can  be  little  doubt  but  that  the  courts  of  Ohio  would,  under 
the  facts^  hold  the  marriage  of  claimant  and  pensioner  valid.     In  fact, 
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she  appears  to  have  been  recognized  by  the  court  of  that  State  in  the 
appointment  of  a  guardian  of  pensioner  on  her  application. 

The  evidence  further  shows  that  claimant  is  a  woman  of  good  moral 
character  and  in  necessitous  circumstances. 

The  Department  is  of  the  opinioYi  that  under  the  laws  of  Ohio 
claimant  has  proven  a  valid  subsisting  marriage,  and  that  the  rejection 
of  her  claim  on  the  grounds  stated  was  error. 

Said  Bureau  action  appealed  from  is  accordingly  reversed,  and  the 
papers  in  the  case  are  herewith  returned  for  read  judication  of  the 
claim  in  accordance  with  this  decision. 


DEPENDENT  VTIDOIV-ACT  JUNE  87,  1 890-INCOME— MEANS  OF 

SUPPORT. 

Hannah  Sherry  (widow). 

A  widow  who  is  poesesaed  of  a  yearly  income  of  $142.50,  and  m  75  years  of  age,  is  not 

dependent  within  the  meaning  of  the  act. 
Case  distinguished  in  principle  from  that  of  Emma  T.  Wangelin  (9  P.  D.,  76),  said 

case  being  sustained. 

Assistant  Secretary  F,  L.  Campbell  to  the  Commissioner  of  Pensions^ 

January  15^  1903, 

Hannah  as  widow  of  John  W.  Sherry,  formerly  a  private,  unas- 
signed,  in  the  Pennsylvania  Volunteer  Infantry,  filed  her  application 
on  February  2,  1898,  under  the  act  of  June  27,  1890,  claim  being 
rejected  on  May  29,  1899,  on  the  ground  of  nondependence.  An 
appeal  was  filed  on  June  26,  1899. 

The  evidence  shows,  and  the  claimant  admits,  that,  aside  from  her 
daily  labor,  she  is  possessed  of  an  annual  income  of  $142.50.  She  is 
75  years  of  age  and  supports  an  invalid  daughter.  The  appeal  con- 
tends that  the  doctrine  announced  in  the  opinion  in  the  case  of  Emma 
T.  Wangelin  (9  P.  D.,  76)  bestows  a  pensionable  status  on  claimant. 

A  reference  to  said  opinion  conclusively  shows  that  the  facts  in  said 
case  and  in  the  one  under  discussion  are  not  parallel,  and  therefore 
the  iniling  in  the  Wangelin  case  does  not  apply  herein.  The  principle 
announced  in  the  Wangelin  case  is  often  invoked,  and  is  based  upon 
the  opinion  in  the  case  of  Jennie  D.  Lewis  (6  P.  D.,  294),  said  last- 
mentioned  opinion  closing  as  follows: 

When  the  income,  aside  from  the  proceeds  of  daily  labor,  is  such  as  to  render  the 
securing  of  comfortable  support  a  task  within  the  reach  of  reasonable  effort  on  the 
part  of  any  claimant,  there  is  not  a  case  for  pension  under  said  act 

In  the  Wangelin  case  it  was  held  that,  under  certain  conditions,  the 
physical  condition  of  a  claimant  might  have  some  bearing  \rpoxv  W^ 
pensionable  status. 


126  DECISIONS   BELATING   TO   PENSIONS. 

Omitting  the  woixl  '^corafoilable"  as  it  appears  in  the  Lewis  case — 
which  is  of  greatly  varied  meaning  according  to  the  circumstances 
under  which  it  is  used — the  Department  believes  the  sentence  quoted 
to  correctly  express  the  law  in  the  matter.  The  statute  was  never 
intended  to  encourage  idleness  and  unthrift,  and  allow  the  effects  of 
such  to  be  the  basis  of  a  pensionable  condition ;  and  a  claimant  can  not 
successfull}'^  assert  she  is  within  the  statute  by  reason  of  such  facts. 
It  is  her  duty  to  use  ordinary  care  and  econom}^  in  exercising  the  vari- 
ous daily  duties  common  to  all  womankind,  and  this  is  what  is  meant 
by  the  words  ^'reasonable  effort;"  and  if  she  could,  by  the  exercise  of 
such  effort  with  the  resources  she  has,  aside  from  that  earned  by  daily 
labor,  such  labor  being  certainly  that  which  is  performed  by  her  sep- 
arate and  apart  from  those  ordinary  daily  duties  common  to  all  of  her 
sex  in  their  respective  walks  of  life,  then  she  is  not  within  the  statute. 
The  reasonable  effort  is  not  that  exerted  for  other  parties  by  reason  of 
which  she  receives  a  valuable  consideration,  but  is  that  bestowed  upon 
or  in  connection  with  the  resources  she  is  possessed  of  which*  are  not 
the  product  of  her  daily  labor.  In  other  words:  If  a  widow,  by  ful- 
filling those  ordinary  home  duties  common  to  all  housewives  in  the 
ordinary  and  general  walks  of  life,  is  enabled,  in  connection  with  a 
certain  income,  or  in  connection  with  a  principal  or  its  equivalent 
which  produces  or  could  be  made  to  produce  an  income,  to  obtain  a 
support,  then  she  is  not  within  the  statute. 

The  term  "means  of  support,"  as  usexi  In  the  statute,  is  justly  sus- 
ceptible of  various  constructions.  It  has  been  contended  that  it 
mean$ — and  it  might  reasonably  mean — ''sufficient,"  *' adequate," 
"comfortable,"  or  "competent,"  means  for  the  widow's  support 
The  statute,  however,  named  no  sum,  placed  no  words  of  qualification 
before  "means  of  support,"  laid  down  no  criterion  or  crucial  test,  and 
inasmuch  as  that  sum  which  might  produce  a  support  for  one  claimant 
would  not  for  anoth^i',  the  Department  was  o])liged,  in  order  to  give 
the  statute  any  force,  to  arbitraril}'  fix  upon  a  certain  standard  by 
which  claims  should  he  judged.  After  the  most  careful  and  mature 
deliberation,  it  was  decided  to  fix  the  standard  at  the  figure  repre- 
senting the  amount  of  yearly  pension  under  the  law,  viz,  $96;  and  it 
would  appear  that  there  were  good  and  lawful  reasons  for  fixing  it  at 
such  an  amount.  The  Department  has,  accordingly,  consistently  held 
that  if  a  claiming  widow  was  possessed  of  either  an  income  or  a  prin- 
cipal sum,  or  its  equivalent,  which  produced  or  was  capable  of  pro- 
ducing an  income  somewhat  in  excess  of  $1>6  per  year,  outside  of  her 
daily  labor,  she  was  not  within  the  statute,  and  she  was  outside  the 
statute  if  a  reasonable  effort  on  her  part,  in  connection  with  the  said 
amount,  would  produce  a  support. 

No  departmental  rule,  however,  especially  an  arbiti'ary  one  made 
necessary  by  the  wording  of  the  statute,  is  so  inflexible,  rigorous,  or 


BBOI8ION8    RELATING    TO    PENSIONS.  127 

immutable  as  to  defeat  the  law;  neither  is  its  effect  such  that  it  can 
not  be  so  modified  or  disturbed,  within  the  bounds  of  reason,  to  fit 
some  peculiar  case,  so  that  the  intent  of  the  statute  may  be  carried 
into  effect. 

It  is  not  to  be  assumed  that  the  sum  of  26i  cents  per  day,  in  the 
routine  case,  is  sufficient  to  produce  a  support  for  the  ordinary 
claimant.  Such  has  never  been  the  presumption  nor  the  holding  of 
the  Department  under  this  statute.  If,  therefore,  one  is  shown  to 
have  a  yearly  income  materially  in  excess  of  $96,  but  is  utterly  inca- 
pable, by  reason  of  physical  or  mental  infirmity,  of  performing  the 
ordinary  personal  duties  of  life  naturally  devolving  upon  her,  but, 
on  the  contrary,  the  evidence  shows  it  to  be  an  absolute  necessity  in 
order  for  her  to  subsist  or  to  sustain  life  to  be  under  an  expenditure 
hr  beyond  such  an  income,  it  would  seem  to  be  wholly  outside  the 
bounds  of  reason  to  say  that  because  of  the  inmiutability  of  a  depart- 
mental rule  she  is  outside  the  statute. 

Every  case  of  this  kind  must  stand  upon  its  own  plane  and  be  gov- 
erned by  all  the  surrounding  facts  and  circumstances.  The  genei"al 
doctrine,  as  announced  in  the  opinions  in  the  Lewis  and  Wangelin 
eases,  supra,  is  adhered  to,  especially  as  exemplified  herein.  But,  in 
order  to  bring  a  given  case  within  those  principles  the  facts  must  be 
practically  pai'allel,  equivalent,  or  identical. 

In  the  case  under  discussion  the  claimant  is  possessed  of  an  income 
very  largely  in  excess  of  the  amount  prescribed  by  the  rule,  and  there 
are  no  peculiar  circumstances  in  her  case  save  that  she  is  of  an 
advanced  age.  There  is  no  attempt  at  proof  that  she  suffers  from  any 
special  physical  or  mental  infirmity,  and  it  is  not  believed  that  her  age 
alone  is  sufficient  to  expand  the  rule  beyond  a  reasonable  point.  The 
Department,  however,  has  no  hesitancy  in  saying  that  in  certain 
extreme  cases  a  claiming  widow  might  be  within  the  terms  of  the 
statute  invoked  even  if  she  was  possessed  of  an  income  of  $142.50. 

Whatever  may  be  the  present  opinion  of  the  Department  as  to  the 
legality  or  equity  of  the  rule  which  fixed  $96  as  a  standard,  said  rule 
has  been  too  long  established  and  received  inferential  legislative  sanc- 
tion to  be  now  disturbed.  But,  as  heretofore  stated,  it  has  never 
been  so  inflexible  as  to  allow  it  to  practically  defeat  the  intent  of  Con- 
gress. The  amendment  of  May  9,  1900,  has  now  in  express  terms 
definitely  fixed  a  certain  sum,  and  has  relieved  the  Department  in  the 
future  of  any  embari-assment  upon  this  point. 

Action  affirmed. 


f 
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DISLOYALTY— SECTION  4716  OF   THE    REVISED   STATUTES,  AND  JOINT 

RESOLUTION  OF  JULY  1,  190«. 

James  J.  Wade. 

It  appearing  from  the  evidence  in  this  case  that  this  appellant  rendered  voluntary 
military  service  in  the  Confederate  army  daring  the  war  of  the  rebellion,  anl 
that  he  enlisted  in  the  military  service  of  the  United  States  after  the  1st  day  of 
January,  1865,  he  is  excluded  from  the  benefits  of  the  joint  resolution  of  Con- 
gress approved  July  1,  1902,  and  the  payment  of  pension  to  him  is  expreasly 
prohibited  by  the  provisions  of  section  4716  of  the  Revised  Statutes. 

Assistant  Secretary  F.  L.  Campbell  to  the  Oommuaioner  of  Pensions^ 

January  15^  1903, 

James  J.  Wade,  formerly  a  private  in  Company  E,  Fourteenth  Mis- 
souri Volunteer  Cavalry,  was  a  pensioner  under  the  provisions  of  the 
second  section  of  the  act  of  June  27,  1890,  and  on  January  11,  1902, 
he  was,  after  due  and  legal  notice,  dropped  from  the  rolls,  upon  the 
ground  that  he  had  rendered  voluntary  military  service  in  the  Confed- 
erate army  during  the  war  of  the  rebellion,  and  payment  of  pension 
to  him  was  expressly  prohibited  by  the  provisions  of  section  4716  of 
the  Revised  Statutes. 

From  the  foregoing  action  dropping  said  pensioners  name  from  the 
rolls  the  present  appeal  was  taken  on  March  24,  1902. 

The  official  military  records  of  the  War  Department  show  that  this 
appellant  first  enlisted  for  military  service  during  the  war  of  the 
rebellion  on  September  3,  1862,  as  a  private  in  Captain  Dawson's 
company  (G)  of  Hawthorne's  Regiment,  Arkansas  Infantry,  Confed- 
erate States  Army,  for  a  term  of  three  yeai-s,  or  during  the  war.  He 
is  borne  on  the  rolls  of  this  organization  as  present  for  duty  from  date 
of  enlistment  to  January  10, 1863,  when  he  is  reported  as  absent  with- 
out leave.  He  is  reported  on  the  rolls  of  this  company  as  absent 
without  leave  up  to  August  31,  1863,  when  he  is  reported  present, 
having  returned  to  the  company,  and  is  so  borne  up  to  January  and 
February,  1864,  when  he  appears  to  have  deserted  and  never  after- 
wards rejoined  said  company,  but  the  exact  date  of  his  desertion  there- 
from does  not  appear. 

He  next  enlisted  on  February  28,  1865,  as  a  private  in  Company''  E, 
Fourteenth  Missouri  Volunteer  Cavalry,  U.  S.  Army,  and  served  in 
this  organization  until  October  26,  1865,  upon  which  date  he  was 
mustered  out  and  honorably  discharged  with  said  company. 

The  appellant  himself  testified  positively  that  he  had  no  service  in 
thelJ.  S.  Army  other  than  that  above  indicated.  He  contends,  how- 
ever, that  his  service  in  the  Confederate  army  was  not  voluntary,  but 
that  he  was  conscripted  and  forced  into  said  service  through  fear  of 
his  life.  He  has  filed  a  number  of  affidavits  to  sustain  this  contention, 
and  for  the  purpose  of  establishing  the  fact  that  he  had  always  been 
lojal  to  the  Union, 
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It  is  admitted  by  the  appellant,  under  oath,  that  he  volunteered  in 
the  Confederate  military  service  to  escape  conscription,  but  whether 
he  was  conscripted  as  he  alleges  or  not,  the  facts  appearing  from  the 
foregoing  record  of  his  service  therein  are  fatal  to  his  contention  that 
the  militarv  service  he  rendered  to  the  cause  of  the  rebellion  was  not 
voluntarv.  Said  record  shows  clearlv  that  he  was  absent  from  his 
command  for  several  months  without  leave,  and  that  he  afterwards 
returned  thei'eto  and  served  therein  for  a  considerable  length  of  time 
before  he  tinall}'  deserted  the  Confederate  service,  and  it  appears  to 
have  been  at  least  a  vear  thereafter  before  he  enlisted  in  the  service 
of  the  Government.  Under  these  circumstances,  whatever  may  have 
l)een  the  facts  relative  to  the  appellant's  original  entry  into  the  Con- 
federative  service,  it  is  idle  for  him  to  contend  that  his  Confederate 
militarv  senice  was  not  voluntarv  within  the  meaniner  and  intent  of 
the  provisions  of  section  4716  of  the  Revised  Statutes. 

Since  it  appears  that  the  appellant's  enlistment  in  the  military  serv- 
ice of  the  United  States,  subsequent  to  his  service  in  the  Confederate 
ami}',  was  after  the  first  day  of  January,  1S65,  he  is  expressly  excluded 
from  the  benefits  of  the  first  section  of  the  joint  resolution  of  Congress 
approved  July  1,  1902,  b}-  the  terms  of  the  proviso  to  said  section. 

The  provisions  of  section  4716  of  the  Revised  Statutes  expressly 
prohibit  the  paj'ment  of  any  money  on  account  of  pension  to  any  per- 
son who  in  any  manner  voluntarily  engaged  in,  or  aided,  or  abetted, 
the  late  rebellion  against  the  authority'  of  the  United  States,  and  since 
it  is  clearl}'  shown  that  this  appellant  did  render  voluntary  military 
service  in  the  Confederate  army,  it  is  manifest  that  the  action  dropping 
him  from  the  rolls  upon  the  ground  stated  was  without  error,  and  said 
action  is  aflBrmed  accordingly. 


MARRIAGE— SLAVES— LA\\^S  OF  TEXAS— ACT  OF  AUGUST  7,  1888. 

Louisa  Davis  (as  w-idow). 

If  parties  having  married  according  to  custom  while  in  a  state  of  servitude  continue 
to  live  together  as  husband  and.  wife  after  their  emancipation,  it  Ijeing  apparent 
that  they  continue  the  marital  tie  after  their  legal  incapacity  to  contract  was 
removed,  and  if  all  the  usual  evidences  of  a  common-law  marriage  existed  after 
emancipation,  such  parties  were,  legally,  husband  and  wife  in  the  State  of  Texas; 
and  under  such  a  state  of  facts  the  constitution  of  1869  and  the  act  of  August  15, 
1S70,  have  no  bearing. 

AmHtaiit  Seci^etayy  F,  L,  Campbell  to  the  Commissioned'  of  Pevslons^ 

January  17^  1903, 

Louisa,  as  alleged  widow  .of  Calvin  Davis,  formerly  a  private  in 
Company  E,  Seventh  U.  S.  Colored  Volunteer   Infantry,  filed   her 
application  under  the  act  of  June  27,  181H),  on  May  11,  \>^S^'v^  eVciww 
p.  D.—voL.  13—02 — —,9 
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being  rejected  on  March  17,  1900,  on  the  ground  that  her  alleged 
marriage  took  place  at  a  date  when  she  had  a  living  and  undivorced 
husband.     An  appeal  was  filed  on  September  19,  1900. 

The  admitted  facts  in  this  case  are  as  follows: 

Claimant,  a  number  of  years  prior  to  the  war  of  the  rebellion,  and 
while  a  slave  in  the  State  of  Mississippi,  married  one  Edward  Furjre- 
son,  also  a  slave,  according  to  the  customary  mannorv     The  marriage 
appears  to  have  been* celebrated  with  more  than  usual  ceremony,  the 
owner  of  Furgeson  having  it  performed  in  the  Methodist  church  in 
Natchez,  and  bv  a  white  Methodist  minister.     Thev  lived  and  cohab- 
ited  as  slave  husband  and  wife  in  said  State,  and  upon  the  removal  of 
their  owners  to  the  State  of  Texas,  in  1860,  the  parties  accompanied 
them,  continuing  to  live  and  cohabit  together,  there  being  no  inter- 
mission  or  cessation  of  such  cohal)itation  during  all  the  period  from 
the  time  of  their  marriage  up  to  1868  or  1869.     Three  children  were 
born  to  them  during  slavery  and  four  after  emancipation,  the  laj^t 
two  being  twins;  and  during  all  the  period  mentioned,  both  during 
slavery  and  after  emancipation,  they  were  known  and  recognized  as 
husband  and  wife,  many  witnesses  having  testified  to  such  fact,  the 
said  testimony  being  apparently  based  upon  an  intimate  acquaintance 
with  the  parties  and  a  thorough  knowledge  of  their  mode  of  life.     In 
the  year  1868  or  1869 — the  precise  year  being  in  doubt — Furgeson 
burglarized   his  employer's   house,  disappearing  shortly  thereafter. 
There  is  some  conflicting  testimony  regarding  the  outcome  of  the  bur- 
glary and  the  date  of  Furgeson's  departure,  there  being  some  evidence 
in  the  case  that  he  stayed  about  that  section  of  the  country  a  little  time 
thereafter,  while  there  is  other  testimonv  to  the  effect  that  he  was 
arrested  for  the  crime,  but  escaped  from  justice  while  under  arrest. 
The  fact  of  the  burglary,  however,  is  admitted  by  all  parties,  as  well 
as  the  further  fact  that  tho.  burglary  had  much  to  do  with  his  depar- 
ture.    The  claimant  attempted  to  marry  Calvin  Davis  on  October  19, 
1880,  a  marriage  ceremony  evidently  taking  place,  and  she  lived  with 
him  until  his  death,  which  occurred  on  January  28,  1892.     Furgeson 's 
whereabouts  were  not  definiteh^  known,  but  his  death  during  the  year 
1897  is  fairly  well  shown. 

This  claim  has  been  rejected  upon  the  ground  that  claimant  was  the 
wife  of  Furgeson  at  the  date  she  attempted  to  marry  Davis,  while  the 
appeal  contends  the  marriage  of  Furgeson  and  claimant  to  be  nothing 
more  than  a  slave  marriage,  void  in  law,  and  that  the  claimant  there- 
fore had  a  legal  capacit}'^  to  contract  a  marriage  with  Davis  in  1880. 

No  State,  save  North  Carolina,  so  far  as  the  Department  is  aware, 
and  exhaustive  research  has  been  had,  has  ever  refused  to  recognize 
the  principle  that  if,  after  emancipation,  the  former  slave  husband  and 
wife  continued  to  cohabit  as  husband  and  wife,  and  so  conducted 
themselves  in  the  community  in  which  they  resided  as  to  make  it 
apparent  they  weye  living  together  as  V\usbai\4  audi  V\l%^  IW  ^rtiea 


DECISIONS    RELATING    TO   PENSIONS.  131 

were  legally  husband  and  wife,  if  such  facts  were  present  in  a  State 
where  the  legality  of  a  common -law  marriage  was  recognized;  and 
Mr.  Bishop  IsLya  it  down  as  a  geneml  proposition — 

*  *  *  That  the  doctrine  of  our  courts  may  now  be  deemed  settled  as  above 
defined;  namely,  that  though  during  slavery  the  slave  marriage  is  substantially  void 
in  law,  if  after  emancipation  the  i>arties  continued  to  cohabit  matrimonially,  it  is 
thereby  made  good.     (Bishop  on  M.  D.  and  S.,  sec.  665  and  cases  cited.) 

The  act  of  Augu.st  7,  1882,  makes  the  lex  loci  govern  in  pension 
matters,  as  to  the  issue  herein,  and  it  w^as  not  until  the  adoption  of 
the  constitution  on  March  30,  1870,  and  the  statutory  enactment  on. 
Auj^.st  15,  1870,  that  the  State  of  Texas  saw  fit  to  define  the  domestic 
relations  of  those  persons  who  had  lived  together  as  married  persons 
while  in  a  state  of  slavery.  The  language  of  the  statute  and  the  con- 
stitution is  identical,  .save  as  to  dates,  and  is  as  follows: 

All  persons  who  at  any  time  heretofore  have  lived  together  as  man  and  wife,  and 
both  of  whom,  by  the  laws  of  bondage  were  precluded  from  the  rites  of  matrimony, 
and  sliall  continue  to  live  together  until  the  death  of  one  of  the  parties,  shall  ]ye  con- 
sidered as  having  been  l^s^ally  married,  and  the  iss^ue  of  such  cohabitation  is  declared 
Intimate;  and  all  such  persons  as  were  living  together  in  such  relation  on  the  15th 
day  of  August,  1870,  shall  be  considered  as  having  been  legally  married,  and  the 
children  heretofore  or  hereafter  bom  of  such  cohabitation  are  declared  legitimate. 

hiasmueh  as  the  separation  between  claimant  and  Furgeson  took 
place  about  one  year  prior  to  the  enactment  of  the  statute  quoted,  the 
real  question  in  the  case  under  discussion  is  as  to  the  status  of  those 
persons  who  were  married  according  to  slave  customs  during  slavery^ 
and  who  continued  the  relation  of  husband  and  wife  after  emancipa- 
tion and  before  the  adoption  of  the  constitution  or  the  passage  of  the 

act  of  1870. 
In  Cumby  v.  Henderson  (6  Tex.  Ct.  App.,  519)  the  Texas  court  of 

appeals — a  court  of  appellate  jurisdiction,  although  not  the  highest — 

said,  in  discussing  this  question: 

In  order  that  this  case  should  fall  within  its  provisions  the  jxarties  must  either 

have  lived  together  as  husliand  and  wife  until  one  of  them  died  or  must  have  been 

so  living  together  as  husband  and  wife  at  the  adoption  of  the  constitution.     But  as 

this  marriage  had  Ijecome  complete  by  their  voluntary  agreement  to  live  together  as- 

husband  and  wife,  followed  by  cohabitation,  after  their  incapacity  was  removed  by 

emancipation,  no  {xwitive  act  of  legislation  was  needed  in  order  to  render  it  valid. 
«    «    • 

The  legislation  referred  to  undertook  to  declare  certain  marriages  valid.  Can  it 
with  any  propriety  l)e  said  that  this  shows  a  purpose  to  declare  invalid  all  others 
which  have  taken  place  while  the  parties  to  t»hem  were  slaves?  To  state  the  ques- 
tion 18,  it  seems  to  us,  to  answer  it.  A  declaration  that  marriages  falling  within  a 
certain  class  shall  1)e  valid  certainly  is  not  equivalent  to  saying  that  any  others  shaU 
be  invalid,  unless  it  can  l>e  said  that  the  validity  of  one  is  inconsistent  with  the 
validity  of  the  other.  Every  marriage  thus  affirmatively  rendered  valid  may  stand 
without  in  any  way  affecting  others  which  the  principles  of  law,  aside  from  such 
legislation,  would  uphold.     *    *    » 

Only  those  marriages  which  lasted  until  the  death  of  one  of  the  partVea  oi  MtiW\  W\% 
adoption  of  the  constitution  y\ere  treated.     All  others  were  left  to  \)e  regoVaXM  Vj^ 
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the  general  principles  of  laws  of  marriages  applicable  to  the  facts  of  the  particula 
cases  as  they  might  arise.    *    *    * 

It  would  not  only  he  unjust,  but  inconsistent  with  the  spirit  of  this  legislation,  t- 
make  it,  in  the  effort  to  make  valid  some  marriages,  have  the  effect  to  annul  other 
which  by  the  prior  law  were  good.  Hence  we  conclude  that  the  marriage  of  th' 
colored  father  and  mother  was  rendered  complete  and  valid  by  the  voluntary  con 
tinuance  of  the  relation  of  husband  and  M'ife  after  emancipation.  (6  Tex.  Ct.  App- 
519. ) 

In  the  case  of  Livingston  ^^  Williams  (75  Tex.,  9)  the  same  issu< 
was  )>efore  the  Supreme  Court — the  court  of  highest  appellate  juris 
diction — the  facts  being  as  follows: 

Moses  Livingston,  a  slave,  married  one  Fannie  according  to  slave 
custom,  and  lived  with  her  continuously  from  about  1850,  until  late  in 
the  year  1865,  said  period  covering  the  date  of  emancipation.  Chil- 
dren were  born  to  them;  but  during  slavery  as  well  as  after  his  mar- 
riage to  Fannie  he  cohabitated  with  one  Malinda.  Late  in  the  3'eai 
.  1805  he  resumed  his  intercourse  with  Malinda,  and  appears  to  have 
divided  his  time  between  the  two,  continuing  to  live  in  this  double 
state  of  matrimony  until  the  death  of  Fannie  in  1872,  after  which  he 
lived  with  Malinda  until  her  death  in  1876.  The  trial  court  found 
Fannie  to  be  the  lawful  wife,  having  l>een  married  according  to  the 
custom  of  slaver}',  said  marriage  having  been  confirmed  b}'  cohabita- 
tion after  emancipation.  The  Supreme  Court  found  no  error  in  the 
ruling  of  the  trial  court  and  discussed  the  principles  involved,  taking 
into  consideration  also  the  effect  of  the  part  of  the  constitution  already 
referred  to  herein.     The  court  said: 

The  purpose  of  this  provision  evidently  was  to  give  effect  to  the  moral  obligation 
arising  from  consent  and  act  of  those  who,  while  slaves,  entered  into  the  only  mari- 
tal relation  possible  under  their  conditions  in  all  ca.ses  in  which  such  persons,  after 
emancipation,  continued  to  recognize  and  live  in  the  relation  of  husband  and  wife 
until  the  constitution  was  adopted.     *    *    * 

Unless  the  provisions  of  the  constitution,  on  which  it  is  claimed  the  status  of  the 
party  depends,  forbids  such  a  ruling,  it  seems  to  us,  as  stated  by  an  elementary 
writer,  if  the  parties,  having  been  married  while  slaves  in  the  form  usual  among 
this  class  of  ]>ersons,  lived  together  as  husband  and  wife  after  their  emancipation, 
this,  their  suV)se<juent  mutual  acknowledgment,  should  l>e  held  to  complete  the  act 
of  matrimony  so  as  to  make  them  lawfully  and  fully  married  from  the  time  at  which 
their  sul)sequent  living  together  commenced.     (1  Bishop  on  M.  and  D.,  162.) 

If  this  be  the  true  rule,  then,  without  reference  to  the  constitutional  provision, 
under  the  findings  of  the  court,  the  mother  of  api>ellees  became  the  wife  of  Moees 
Livingstonj  for  he  lived  with  her  as  husband  and  wife  and  recognized  her  as  his 
wife  after  their  emancipation,  although  he  may  not  have  continued  to  do  so  until 
the  constitution  of  1869  was  adopted. 

The  effect  of  and  basis  of  the  rulings  of  the  appellate  courts  whose 
decisions  have  been  quoted  from  are  unmistakable.  These  couits  dis- 
tinctl}'  hold  that,  after  emancipation,  former  slaves  were  fully  capable 
of  entering  into  a  common-law  marriage;  and  if,  after  emancipation, 
the}'  continued  to  live  with  their  former  slave  matrimonial  partners,  and 
nJI  of  tbo  usual  evidences  of  a  commouAavf  maYY\».^^.^^ic^ '^T^-'^.ewt 
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that  all  of  these  facts  taken  together  were  sufficient  upon  which  to  base 
a  tindint/  that  a  common-law  marriage  had  been  entered  into  between 
two  colored  persons,  male  and  female,  the  same  persons  having  entered 
into  a  slave  marriage  prior  to  their  emancipation. 

Summing  up  the  facts  hereinbefore  set  forth  in  the  case  under  con- 
sideration, it  is  seen  that  claimant  and  Furgeson  did,  for  some  years 
prior  to  the  war,  and  at  emancipation,  and  for  probably  four  years 
thereafter,  live  together  as  husband  and  wnfe,  cohabiting  as  such. 
Four  children  were  born  to  them;  they  w^ere  universjilly  recognized  as 
married  people ;  they  held  themselves  out  as  such  in  the  communities 
in  which  thev  resided,  and  their  uniform  conduct  was  a  mutual 
acknowledgment  that  they  were  husband  and  wife.  Three  or  four 
years  after  emancipation  Furgeson  left  the  State,  his  main,  and  proba- 
ble only,  reason  for  so  doing  l>eing  that  he  was  a  fugitive  from  justice. 
The  claimant  did  not  separate  from  him  under  any  assumption  or  belief 
that  he  was  not  her  husband,  neither  did  he  abandon  his  wife  and  chil- 
dren bv  reason  of  any  assumption  or  belief  that  he  was  not  claimant's 
husband  and  the  legal  father  of  her  children.  He  left  her  and  his 
family  because  he  had  committed  the  crime  of  burglary. 

Tnder  such  an  array  of  facts  there  is  no  escape  from  the  conclusion 
that  a  common-law  marriage  existed  between  Furgeson  and  claimant. 
It  is  not  pretended  that  any  divorce  was  ever  attempted  between  the 
parties.  Furgeson  outlived  Davis,  the  purported  second  husband  of 
claimant,  and  there  was  no  simce  of  time  during  which  Louisa  could 
have  been  the  common-law  v^'ife  of  Davis. 

Following  the  doctrines  heretofore  set  forth  as  emanating  from  the 
appellate  courts  of  the  State  of  Texas,  and  basing  its  opinion  upon  the 
decisions  in  the  cases  of  Cum  by  v.  Henderson  (0  Tex.  Ct.  App.,  519) 
and  Livingston  v.  Williams  (75  Tex.,  0),  the  Department  holds: 

If  parties  having  married  according  to  custom  while  in  a  state  of 
servitude  continue  to  live  together  as  husband  and  wife  after  their 
emancipation,  it  being  apparent  that  they  continue  the  marital  tie 
after  their  legal  incapacity  to  contract  was  removed,  and  if  all  the 
usual  evidences  of  a  connnon-law  marriage  existed  after  emancipation, 
such  parties  were  legally  husband  and  wafe  in  the  SUite  of  Texas,  and 
under  such  a  state  of  facts  the  constitution  of  1800  and  the  act  of 
August  15,  1870,  have  no  bearing. 

It  niatters  not  that  no  other  part}'  is  contesting  this  alleged  widow's 
claim.  Pensions  are  not  granted  to  a  claimant  merely  because  no  one 
else  claims  the  pension,  but-  that  are  granted  only  when  a  claimant 
establishes  a  legal  right  to  one.  This  claimant  has  shown  by  her  own 
admission  that  she  never  was  or  could  have  been  the  lawful  wife  of 
('alvin  Davis,  and  her  alleged  title  must  fall.  She  attempted  to  marry 
Calvin  Davis  at  a  time  when  she  had  a  living  and  uudivoYced  Viu^V^waA..^ 

and  such  marriage  was  from  its  very  nature  void  wh  luvtvo. 
Act/on  a^rmcd. 
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DmSIOX  OF  PENSION— ACT  MARCH  3,   1800— DESERTION— PRACTICK- 

Charlotte  L.  Livengood  v.  John  A.  Livengood. 

First.  The  adjudication  of  a  claim  under  the  third  proviso  of  the  act  of  Man^h  3, 18P9, 
as  a  claim  under  the  first  proviso  of  said  act  is  error. 

Second.  Pensioner  having  left  the  National  Soldiers'  Home  subsequent  to  the  date  on 
which  claimant  filed  her  said  first  application,  she  thereupon  filed  a  claim  has^^ 
upon  the  first  proviso  of  said  act  of  March  3,  1899,  alleging  desertion,  whio^* 
claim  was  rejected  by  the  Bureau  on  the  ground  that  she  had  failed  to  proV^ 
statutory  desertion. 

Ileldf  That  the  testimony  taken  on  sjjecial  examination  fairly  shows  pensioned 
responsible  for  the  separation  from  his  wife,  and  that  his  intemperate  habits  aa<l 
abuse  of  claimant  legally  justified  her  in  refusing  to  renew  the  suspended 
marital  relations  terminated  l)y  his  desertion  September  15,  1901. 

Amstant  Secretary  F,  Z.  Campbell  to  the  Corn inl^s loner  of  Pensions^ 

January  ^£^  1903. 

Charlotte  L.  Livengood  appealed  October  22, 1902,  from  the  Bureau- 
action  of  May  0  and  August  30,  1901,  and  October  2,  1902,  rejecting' 
her  applications  for  one-half  her  husband's  pension,  filed  February  1 
and  June  28,  1901,  and  May  31,  1902,  under  the  act  of  March  8, 1899. 

Claimant,  after  reciting  her  various  applications  and  their  rejection, 
contends,  in  brief,  that  the  evidence  shows  that  pensioner's  desertion 
was  willful  and  without  her  fault. 

Pensioner  contends  that,  while  he  was  a  drinking  man,  he  was  a 
good  father  and  provided  for  his  family,  that  his  separation  from 
claimant  was  not  his  fault,  but  hers;  that  he  had  made  every  effort 
possible  for  a  reconciliation,  and  offered  to  provide  for  his  said  wife,  but 
that  all  his  offers  have  been  refused  b}'  claimant;  that  she  is  a  woman 
of  high  temjier  and  by  her  abuse  drove  him  from  his  home. 

It  appears  from  the  papers  in  this  case  that  claimant  filed  her  first 
application  for  one-half  the  pension  of  her  husband  *Tohn  A.  Liven- 
good,  late  a  private  in  Company  F,  Thirty-ninth  Ohio  Volunteer 
Infantry,  and  a  pensioner  at  $12  per  month  under  certificate  No. 
226470,  February  1,  1901,  in  which  she  alleged  that  he  was  then  a 
resident  pensioner  of  the  United  States  and  "an  inmate  of  the  National 
Military  Home  at  Dayton."  Her  said  application,  which  is  regular  in 
form,  was  based  solely  upon  the  third  proviso  of  the  act  of  March  3, 
1899,  which  provides: 

That  if  any  siicli  pensioner  is  or  shall  become  an  inmate  of  a  National  Soldiers' 
Home  one-half  of  the  pension  drawn  in  his  behalf  or  to  which  he  may  become  en- 
titled daring  his  residence  therein  shall  be  ]»aid  by  the  treasurer  of  that  institution 
to  such  i^ensioner's  wife,  she  l)eing  in  necessitous  circumstances  and  a  woman  of  good 
moral  character. 

The  evidence  shows  that  at  the  date  of  filing  her  said  first  application 
pensioner  was  an  inmate  of  the  National  Soldiers'  Home  at  Dayton, 
Ohio,  where  he  remained  until  about  July  15,  1901;  that  she  was  a 
woman  of  good  moral  character  and  \\\  necoss\iouv«»  cu'evvmstauces. 
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It  appears  from  the  face  brief  that  claimant's  said  application  of 
Fehriiarv  1,  11K)1,  was  rejected  by  Bureau  action  of  May  9,  1901,  on 
the  ground  that  '"claimant  had  not  been  deserted  for  the  period  of  six 
months  at  the  date  of  filing  claim.'' 

This  Bureau  action  was  clearly  error.  Claimant  had  not  alleged  in 
her  said  application  that  her  husband  had  deserted  her,  and  was 
making  no  claim  for  one-half  her  husbaiid's  [tension  under  the  first 
proviso  of  said  act,  which  provides: 

That  in  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over  six 
months  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character  and  in 
necessitous  circumstances,  *  *  *  the  Commissioner  of  Pensions  is  hereby 
directed,  upon  being  satisfies!  by  comj)etent  evidence  of  such  desertion,  to  cause  one- 
half  of  the  pension  due  or  to  l)ecome  due  said  pensioner  during  the  continuance  of 
such  desertion  to  lie  paid  to  the  wife. 

In  the  case  of  Medley  v.  Medley  (12  P.  D.,  490)  it  was  held  that  the 
que?ition  of  desertion  '^is  immaterial  under  the  second  and  third  pro- 
vii>os  of  said  act,  as  the  w^ife's  right  to  one-half  her  husband's  pension 
in  Ijoth  said  second  and  third  provisos  is  granted  to  her  in  case  her 
iiisl«ind  becomes  an  inmate  of  a  State  or  national  home,  she  being  a 
woman  of  good  moral  character  and  in  necessitous  circumstances,  and 
not  an  inmate  of  said  home  or  a  similar  institution.'' 

In  the  Medley  case  the  wife  had  based  her  application  upon  the 
'Jt'cond  proviso  of  said  act,  which  is  similar  to  the  third  proviso  except 
that  it  relates  to  State  instead  of  national  homes.  Mrs.  Medlev's 
claim  had  been  rejected  by  the  Bureau  on  the  ground  that  the  "deser- 
tion complained  of  had  not  existed  for  six  months."  This  was  held  to 
be  eiTor. 

So,  also,  the  adjudication  of  a  claim  under  the  third  proviso  of  the 
act  of  March  3,  1899,  as  a  claim  under  the  first  proviso  of  said  act,  is 
clearlv  error. 

The  first  proviso  of  said  act  is  much  broader  in  its  provisions  than 
the  second  and  third  provisos,  and  grants  one-half  of  the  husband's 
pension  to  the  wife  on  the  ground  that  he  has  deserted  her  for  six 
months,  regardless  of  the  fact  whether  he  is  or  is  not  an  inmate  of  a 
State  or  national  home;  the  division  of  the  pension  to  continue  during  . 
the  continuance  of  said  desertion,  and  therefore  covers  cases  that 
might  arise  under  either  of  the  two  following  provisos: 

Matrimonial  desertion  is  a  fact  not  always  easily  proved,  as  evi- 
denced bv  the  voluminous  testimonv  in  this  and  other  cases  which 
have  come  before  this  Department  on  appeal,  and  claimants  should  not 
be  required  to  allege  and  prove  desertion  when  entitled  to  one-half 
their  husband's  pensions  under  the  second  or  third  provisos  independ- 
ent of  the  fact  whether  they  have  or  have  not  deserted  their  wMves. 
On  the  other  hand,  where  desertion  is  alleged,  but  not  proved,  yet  the 
fact  is  disclosed  that  the  pensioner  is  an  inmate  of  a  State  ot  tvaXioxv^ 
bonie,  the  wife's  claim  siiould  not  be  denied  mere\v  \>eca\\se  oi  Vex 
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failure  to  prove  desertion  but  should  be  allowed  one-half  of  so  much 

of  her  husband's  pension  as  was  owing  to  him  on  and  subsequent  to 

the  date  of  filing  her  application  and  while  he  was  a  resident  in  a  Stat« 

or  national  home,  she  being  a  woman  of  good  moral  character,  in 

necessitous  circumstances  and  not  an  inmate  of  the  same  institution  or 

some  similar  home  when  he  is  an  inmate  of  a  State  home.     See  Adams 

V.  Adams  (12  P.  D.,  370)  and  Cooper  v.  Cooper  (Ibid.,  163). 

Claimant's  said  first  application  having  been  rejected  May  9, 1901, 

■  on  the  ground  stated,  she  filed  a  second  application  June  28^  1901,  i*^ 

which   she   again   alleges   that  her  husband  was  an   inmate  of  tb^ 

National  Military  Home  at  Dayton,  Ohio,  and  further  alleges  that  bev 

said  husband,  on  December  13,  1900 — 

left  his  home  and  shortly  thereafter  became  an  inmate  of  said  National  Home,  aX^^ 
that  since  said  December  13,  a  period  of  more  than  six  months  had  elapsed  duril^^ 
which  period  she  and  her  minor  children  had  been  "  wholly  deserte<i  by  said  jk.*'^' 
eioner,  who  has  wholly  failed  and  neglected  to  pive  any  assistance,  financial  or  othe*" 
wise,  to  his  wife  or  their  minor  children." 

This  application  was  rejected  by  Bureau  action  of  August  30,  11)01  f 
on  the  ground  that  "claimant  and  pensioner  are  living  together  m^^ 
husband  and  wife." 

Claimant  thereupon  filed  her  third  application  for  division  of  j)on  -" 
sion  May  31,  1902,  in  which  she  alleged  that  pensioner  deserted  heS' 
September  17, 1001,  a  period  of  more  than  six  months,  and  that  lie? 
was  not  an  inmate  of  a  State  or  national  home. 

This  claim  was  rejected  by  Bureau  action  of  October  2,  1002,  on  the 
ground  that  '*  claimant  fails,  though  aided  by  special  examination,  to 
prove  statutory  desertion." 

The  special  examination  in  this  case  was  held  in  August,  1902,  both 
parties  being  present  and  also  repiesented  by  their  attorneys. 

The  undisputed  facts  in  this  ease  are  as  follows:  The  parties  were 
married  in  18t)!>,  and  lived  together  as  husband  and  wife  until  Decem- 
ber, 1900,  in  and  near  Batavia,  Clermont  Count}',  Ohio,  rearing  a  fain- 
ilv  of  10  children,  three  of  whom  are  minors;  that  in  December,  1900, 
pensioner  left  claimant  and  his  family  and  went  to  the  Soldiers'  Home 
at  Dayton,  Ohio,  where  he  remained  until  July,  1901,  when  he 
returned  to  his  family,  where  he  remained  until  September  15,  1901, 
when  he  ajram  left  claimant  and  his  home  and  familvand  has  not  since 
resided  oi  cohabited  with  claimant.  The  evidence  further  shows,  and 
it  is  admitted  by  pensioner,  that  claimant  is  a  haid- working  woman  of 
good  moral  character  and  in  necessitous  circumstances. 

In  reference  to  his  first  leaving  his  wife  in  December,  1900,  pen- 
sioner testified  a>  follow-^. 

The  reason  why  1  left  the  tiist  time  was  heoaune  things  were  not  pleasant  for  me 

at  home  and  we  had  some  "  spats,  '  and  there  were  things  said  to  me  that  were  very 

unpleasant.     I  drunk  some,  and  when  I  would  jro  home  after  having  been  drinking 

J  wou)d  he  picked  upon  and  quarrele<l  with,  so  £  decided  lo  goto  the  Home,  and 

did :^,  and  remained  tlwre  six  months. 
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In  reference  to  his  last  separation  from  his  wife  in  September,  1901, 
pensioner  further  testified  as  follows: 

The  day  I  left  my  wife  I  had  been  to  town — Batavia — and  took  home  a  Back  of 
middlings  for  hog  feed.  I  had  a  big  coffee  sack  full  of  the  middlings  and  it  weighed 
about  200  pounds.  I  met  Henry  Watkins,  a  nephew  of  my  wife,  in  town  and  I  rode 
out  to  my  place  in  his  buggy.  When  I  arrived  home,  I  took  some  of  the  middlings 
[  out  of  the  sack  and  threw  them  into  the  trough  for  the  hogs.  I  was  leaning  over 
the  fence  of  the  pen  scattering  the  middlings  in  the  trough,  when  my  wife  ran  out 
and  gave  me  a  violent  push  and  nearly  shoved  me  over  into  the  pen.  She  then 
picked  up  a  bean  |X)le  which  was  near  by  and  said:  "Dern  you,  I  will  knock  your 
old  head  off  with  this  bean  pole.  I  don't  want  you  here,  and  none  of  the  rest  of  us 
want  you  here."    *    *    ♦ 

I  then  went  into  the  house  and  gathered  up  part  of  my  clothes  and  went  over  to 
Mrs.  Brown's  and  remained  there  all  that  winter,  and  until  the  first  day  of  this  last 
March,  when  I  came  to  this  village,  and  part  of  the  time  I  have  lived  with  my  mar- 
ried daughter,  Blanche  Emler.  and  part  of  the  time  I  have  lived  by  myself.     *    *    * 

Pensioner  further  testified  as  to  his  intemix^rate  habits  and  conduct 
with  his  wife  as  follows: 

I  have  lx?en  a  drinking  man  all  my  life.     Yes,  I  have  l)een  in  the  habit  of  getting 

onderthe  influence  of  liquor  at  times  once  a  week  and  again  not  for  two  or  three 

veekg.    No,  sir;  I  would  not  be  on  any  protracted  spree.     I  usually  would  indulge 

on  Saturday,  but  would  be  all  right  on  Monday  morning  and  ready  for  work.     I 

never  was  arrested  for  drunkenness.     I  have  drank  in  this  way  all  of  my  married 

life.    No,  sir;  I  never  struck  my  wife  to  my  knowledge  in  my  life,  nor  ever  threat- 

eoe^i  her  in  anv  wav  at  anv  time.     If  I  ever  did  so  I  never  knew  it.     Yes,  sir;  I  was 

under  the  influence  of  liquor  the  day  I  left  my  wife,  but  I  was  not  so  much  so  but 

that  1  knew  where  I  was  at  and  what  I  was  doing.     No,  sir;  1  did  not  cui-se  her  or 

abuse  her  to  my  recollection  that  day.     No,  not  when  she  pickeil  up  the  l)ean  pole 

and  threatened  me.     No,  sir;  I  never  made  a  practice  to  curse  or  abuse  my  wife  at 

anytime.     We  have  had  "spats"  at  different  times,  that  I  may  have  said  thing's  to 

her  1  ought  not  to  have  said,  and  if  so  it  was  during  some  quarrel  or  heat  of  pas  ion. 

^0,  sir;  I  never  struck  at  mv  wife  the  day  I  left  home  and  missed  her  and  struck 

my  daughter  Hattie.     My  recollection  is  that  ilattieand  Campl)ell  were  at  school. 

I  do  not  recall  there  being  any  j^erson  present  during  this  quarrel  between  myself 

and  wife  except  Henry  Watkins. 

After  the  fuss  and  while  I  was  yet  at  the  house  a  man  named  Ferguson  an«l  his 
wife  drove  up  to  the  house  and  Ferguson  came  and  commenced  talking  to  me  and  I 
told  him  to  go  along  and  attend  to  his  own  family.     *    *    * 

I  never  have  been  in  the  habit  of  spending  my  pension  money  or  earnings  for 
liquor.  When  I  wanted  liquor  I  would  usually  get  a  pint  of  whisky  costing  50  cents, 
and  which  if  I  drank  it  all  quickly  would  make  me  wild  for  a  week.  No,  sir;  1 
would  not  average  50  cents  a  week  for  liquor.  *  *  *  Yes,  sir;  I  admit  that  my 
wife  has  always  been  a  hard-working  woman,  and  we  always  worked  toffcther  satis- 
factorily. Yes,  sir;  I  believe  we  would  have  been  living  together  to-day  and  would 
not  have  had  anv  fuss  the  <lav  I  left  if  she  had  stavcnl  in  the  house  and  not  come  out 
where  1  was  feeding  the  hogs.     *    ♦    * 

He  further  testified  to  his  provision  for  his  family,  and  his  ertbrts 
to  secure  a  reconciliation  with  his  wife,  and  hei;  refusal  to  live  with 
him. 
Claimant  testified  in  relation  to  pensioner's  desertion  v\s.  io\\o\\s.\ 
The  day  my  husband  went  away  he  came  home  drunk;  was  so  dtwuk  \.\Aft.V  W  \\«A 
brought  home  in  a  buggy  by  Henry  Watkins,  who  lived  V^eyond  ovit  yA«^^^^-    '^'^'i' 
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husband  had  a  package  of  rye,  which  he  threw  into  the  hogpen,  and  a  hog  that 
Ixjlonged  to  one  of  my  boys  was  choking  on  the  stuff,  and  I  was  canning  tomatoes  at 
the  time,  and  ran  out  with  a  pan  of  tomatoes  and  threw  them  in  on  the  rye  to  dampen 
it  80  the  hog  would  not  choke  to  death,  and  told  my  husband  not  to  do  that  again. 
He  said  with  an  oath  that  it  was  none  of  my  business,  he  would  do  as  he  pleased, 
and  threatened  to  strike  me,  and  I  picked  up  a  small  stick  that  had  l^een  used  for  a 
bean  pole  and  told  him  if  he  did  I  would  hit  him  with  the  stick,  and  I  pushed  him 
awav.  No,  I  did  not  strike  him  or  threaten  him  anv  more  than  as  stated.  He  then 
said  he  was  going  to  the  Home  (iSoldier's  Home),  and  said  for  me  to  go  and  ]>ack 
his  clothes,  and  I  refuse*!  to  do  so,  and  he  went  in  the  house  and  went  to  packing 
his  clothes  in  a  telescope.  Yes,  Mr.  Watkins  was  a  witness  of  the  same  in  the  barn- 
yard, and  then  he  went  on. 

While  my  husband  was  in  the  house  packing  his  clothing  he  was  using  abusive 
and  profane  language  and  started  to  strike  n^e,  and  my  daughter  Hattie  stepped 
between  us,  and  she  received  the  blow  intended  for  me,  which  struck  her  on  the 
shoulder  and  knocke<l  her  Ixick  against  the  door. 

He  threatened  to  kill  me,  and  I  sent  one  of  my  children  to  call  the  neighbors,  but 
ray  husl)and  left  and  I  called  the  child  back.  Two  of  my  children,  Hattie  an<i 
Campbell,  had  just  returned  from  school,  and  were  witnesses  of  the  whole  trouble 

Mr.  and  Mrs.  Charles  Ferguson  stopped  at  our  house  while  my  husband  was  i>ack" 
ing  his  clothing,  and  heard  him  cursing  and  abusing  me,  and  they  soon  left.  No 
they  were  not  present  when  my  husband  tried  to  strike  me  and  threateneil  to  kil 
me.  After  leaving  me  my  husband  remained  at  Mrs.  Brown^s  for  a  time,  and  for  i 
while  kept  house  for  himself  in  a  room  here  in  Batavia,  and  now  is  living  with  nO 
married  daughter,  Blanche  Emier. 

My  husband  has  been  a  drinking  man  ever  since  our  marriage,  but  never  was  s^ 
bad  or  abusive  until  the  past  ten  years  or  so,  since  which  time  he  has  got  drunk 
alx)ut  every  time  he  had  any  money,  and  has  beat  me  many  times  while  in  a  dnmken 
condition.  No;  he  has  not  beaten  me  for  several  years  past,  as  my  sons  had  grown 
up  and  would  not  let  him  do  so. 

No,  sir;  my  husband  has  not  provided  anything  for  me  or  contribute<i  in  any  way 
to  my  support  since  he  left  me  this  last  time.  No,  sir;  I  never  threateneil  to  kill 
him.     No;  none  of  my  children  ever  threatened  to  kill  him  or  to  shoot  him. 

No;  he  did  not  leave  me  provided  for  when  he  went  away  this  last  time.  No;  he 
did  not  leave  any  provisions  or  vegetables  for  the  winter's  use.  No;  he  left  no  per- 
sonal proi^erty  but  his  watch,  which  he  afterwards  came  and  got  it  himself.  No,  sir; 
I  never  told  him  I  did  not  want  him  around.  No;  1  never  knew  anv  of  mv  children 
to  tell  him  so.  No,  sir;  he  has  made  no  efforts  at  reconciliation  or  askeil  to  come 
back  a  id  live  with  me  since  leaving  me  this  last  time.  Yes;  he  sent  a  colore<l  mar 
named  Roach  to  me  to  tell  me  that  he  wanted  to  come  back  and  do  l>etter.  Thie 
was  along  during  last  winter.  I  told  the  colored  man  no;  that  I  could  not  stand  his 
drunkenness  and  abuse,  and  I  was  getting  too  old  to  work  and  support  him  and  tt 
be  abused  bv  him,  and  that  it  would  ]ye  the  same  old  troulde.     *    *    * 

Henry  W.  Watkins,  aged  39  years,  a  farmer,  testified  before  the 
special  examiner  August  7,  1902,  as  follows: 

I  was  present  at  the  home  of  this  pensioner  the  day  he  left  home,  which  as  1 
recall  was  the  17th  of  September  last.  1  met  him  at  Batavia,  Ohio,  and  I  broughl 
him  home  in  my  buggy  along  about  the  middle  of  the  afternoon.  He  was  dninfc 
when  I  brought  him  home.  He  was  able  to  walk,  but  was  much  under  the  influ- 
ence of  liquor.  He  ha<l  a  pint  of  whisky  and  a  sack  of  hog  feed.  When  we  arrivec 
at  the  house  of  pensioner,  I  drove  into  the  barnyani  and  helt>ed  carry  the  sack  o 
feed  (middlings)  in  the  crib,  and  Livengood  asked  me  to  sliow  him  how  much  t< 
Jeed  the  hogs.     There  were  four  of  them  in  the  p^n.    I  vvvl  \iv  «.  bucket  almut  wha 
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f  I  thought  was  enough  for  a  teed,  and  Livengood  took  it  and  put  it  in  the  trough  in 
the  [)en.  The  pen  and  trough  was  very  dirty,  and  I  said  to  him  that  it  ought  to 
be  cleaned  out  first,  and  then  Aunt  Charlotte  came  out  from  the  house  and  said, 
i  "John,  don't  feed  the  hogs  that  way  in  that  filthy  trough ;"  and  she  brought  out 
a  broom,  and  John  (pensioner)  took  a  bucket  and  went  down  to  the  creek  for 
water  and  fell  in  while  there  and  got  wet  to  his  waist. 

When  Aunt  Charlotte  first  came  out  of  the  house  and  spoke  to  John,  he  said  to 
her,  "By  God,  I  am  doing  this,  and  you  go  back  to  the  house."  I  do  not  recall 
that  she  then  answered  baitk.  I  stayed  until  the  hogs  were  feil  with  middlings  and 
potato  or  tomato  peelings  which  Aunt  Charlotte  brought  out  from  the  house;  and 
then  John  said  to  Aunt  Charlotte,  in  substance,  that  he  did  not  want  her  to  inter- 
fere with  him  in  his  work,  and  if  she  did  he  would  slap  her,  and  used  oaths  in  his 
talk.  Aunt  Charlotte  then  said  to  him  that  if  he  dared  to  strike  her  as  he  had  done 
I  before,  she  would  strike  him  with  a  stick  she  had  in  her  hand.  It  was  a  stick  which 
I  had  been  used  as  a  l)ean  stick.  It  was  about  three  or  four  feet  long  and  about  as 
thick  as  my  thumb.  John  then  said,  in  substance,  that  if  he  could  not  do  things  on 
he  wanted,  he  would  go  where  he  could  do  as  he  pleased.  Aunt  Charlotte  then  said, 
"You  can  go  where  you  plea.«e.*'  I  then  left  and  went  home  and  did  not  see  any 
more  of  either  that  day.  No,  sir;  Mrs.  Livengood  did  not  strike  him  with  the  stick. 
No,  sir;  he  did  not  strike  her  while  I  was  present.  While  they  were  quarreling 
Mrs.  Livengowl  put  her  hand  against  his  breast  and  pushed  him  against  the  fence. 
She  (lid  this,  I  suppose,  Ijecause  he  was  acting  as  if  he  might  take  hold  of  her.  No, 
sir;  Mr?.  Livengood  did  not  use  any  rough  language  toward  John.  No,  she  did  not 
seem  to  be  in  a  rage  or  very  angry  when  she  came  out  of  the  house.  No,  sir;  I  did 
not  hear  Aunt  Charlotte  say  they  did  not  need  him  and  could  get  along  without 
him. 

Ever  since  I  have  known  pensioner  he  has  been  a  drinking  man,  and  I  have 
ob«5ened  about  the  time  he  would  draw  his  pension  he  would  get  on  a  spree,  lasting 
sometimes  two  or  three  days  at  a  time,  and  have  known  him  on  different  occasions 
to  he  under  the  influence  of  liquor  for  a  week  before  he  would  straighten  up.  He  was 
*  fair  hand  when  he  would  be  at  work.  Yes,  sir;  Mr.  Livengood  is  a  man  of  quar- 
relsome disposition  when  drinking.  When  sober,  he  is  a  good-natured  and  g(X)d- 
hearted  man.  I  have  been  with  him  when  he  was  drinking  and  would  see  him 
spending  his  money  freely;  and  from  observation  I  l)elieve  he  has  been  in  the  habit 
of  spending  a  good  portion  of  his  money  for  liquor  that  should  have  gone  to  his 
family. 

I  have  been  at  their  house  when  he  was  drunk  and  would  talk  abusive  and  pro- 
fane to  his  wife  on  two  or  three  occasions  Inifore  the  day  in  Septeml)er  last.  No,  I 
never  f»whim  strike  his  wife,  though  I  have  heard  Aunt  Charlotte  say  he  had  struck 
her  at  different  times. 

I  never  considered  Aunt  Charlotte  high-temjjered  or  quarrelsome,  or  one  who 
would  pick  a  fuss  or  quarrel  without  good  cause.  I  believe  she  is  like  anyone  else — 
when  impose<l  upon  will  take  her  part. 

No,  sir;  1  never  heard  Mrs.  Livengood  or  any  of  the  Iwys  say  or  intimate  that 
they  wouUl  not  let  pensioner  come  back  home — that  they  did  not  need  him. 

I  have  no  prejudice  against  this  pensioner,  and  have  only  the  kindest  feelings 
toward  lx)th  of  them. 

Charle.s  P.  Ferguson,  aged  55  years,  an  in.surance  agent,  testified 
that: 

Sometime  about  September  last  I  was  out  driving  with  my  wife,  and  in  passing 
the  residence  of  this  pensioner  on  the  Brown  farm,  near  this  village,  I  saw  Mrs.  Liv- 
engood in  the  yard  and  stoppe<l  to  make  a  short  call  and  found  Mrs.  Livengood  seem- 
ingly much  distressed,  and  she  then  told  me  that  John,  her  husband,  v.*«vft  %o\tv^  Vo 
leave  her,  and  that  he  was  in  the  back  ol  the  house  packing  h\s  c\ol\ie8.    \  '^^tvX.  \\\ 
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to  where  he  was,  and  he  was  then  so  drunk  he  could  hardly  stand  up,  and  cursing  and 
swearing  at  his  wife.  His  clothes  were  strown  over  the  floor  in  confugion,  1  trifti 
to  talk  with  him  and  persuade  him  to  stay  with  his  wife,  but  he  would  not  listen  to 
me,  so  I  left  him  and  drove  away. 

Other  witnesses  corroborate  claimant's  testimony  as  to  what  occurred 
at  the  time  pensioner  hist  left  her. 

While  much  stress  is  placed  upon  the  fact  that  claimant  is  a  woman 
of  high  temper;  that  pensioner's  habits  are  no  worse  than  when  she 
married  him,  and  that  she  has  refused  to  accept  her  husband's  offei'S 
to  return  and  do  better;  it  is,  however,  a  noticeable  fact,  that  the  evi- 
dence shows  that  in  every  instance  in  which  a  quarrel  has  occurred 
between  these  parties,  his  intemperate  condition  has  been  the  cause  of 
the  quarrel. 

After  a  careful  consideration  of  all  the  evidence  in  the  case  the 
Department  is  of  the  opinion  that  the  testimony  taken  before  the 
special  examiner  fairly  shows  that  pensioner  is  responsible  for  the  sep- 
aration from  his  wife  and  that  his  intempenite  habits  and  abuse  of 
claimant  legally  justified  her  in  refusing  to  renew  the  suspended  mari- 
tal relation,  which  was  terminated  by  pensioners  desertion  Fe  )tenihei 
15,  1901. 

The  law  applicable  to  the  facts  in  this  case  entitles  cJainii  ut  to  one 
half  the  pension  owing  to  pensioner  on  Februar}'^  1, 1901 — the  date  on 
which  she  tiled  her  said  first  application  and  accruing  to  him  during 
the  period  that  he  was  an  inmate  of  the  National  Home — under  the 
third  proviso  of  the  act  of  March  3, 1899.  She  is  also  entitled  to  one 
half  his  pension  owning  to  him  on  May  31,  1902,  the  date  on  which  sh( 
filed  her  last  application,  and  accruing  subsequent  to  that  tune,  undei 
the  first  proviso  of  said  act. 

The  Bureau  actions  appealed  from  are  accordingly  reversed,  and  th« 
papers  in  the  case  aie  herewith  returned  for  a  read  judication  of  thi 
claim  in  accordance  with  this  decision. 


makhiage— 8lave!;^l.a\vs  of  tknxesske-act  august  7,  188«. 

Nathan  Yerwood  (Father). 

Under  the  laws  of  tlie  State  of  TennesHee  a  slave  marriage  was  legal  ami  valid  am 
the  issue  thereof  legitimate.     (3  Ileisk.,  GOO;  91  Teiin.,  97.) 

Assista?U  Stcntari/  J*Z  L,  QonpMl  to  the  ConimhsUmer  of  l\nsi&m 

January  21^^  1903, 

This  appellant,  Nathan  Yerwood,  on  February  28,  1891,  filed  ! 
claim,  No.  5083H8,  for  pension  under  the  provisions  of  the  act  o 
June  27,  181K),  as  father  of  Monroe  Kagan,  who  was  a  member  o 
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y  C,  First  U.  S.  Colored  Heavy  Artillery,  from  February  18, 

March  31,  1866,  and  who  died  in  Ma^'  or  June  next  after  his 

e. 

laim  was  rejected  in  June,  1898,  on  the  ground  that — 

rere  incompetent  to  contract  a  valid  marriage.  The  offspring  of  a  slave 
s,  therefore,  illegitimate,  an<l  the  father  of  such  offspring  has  no  title  to 
?  a  dejjendent  father.  (See  decision  of  the  honorable  Secretary  in  the 
ither  of  Eli  Campbell,  Company  K,  Fifth  U.  S.  Colored  Heavy  Artillery, 

s  appeal  it  is  contended  that  the  claimant  has  title  under  sec- 
>4  and  4705  of  the  Revised  Statutes  and  the  act  of  August  7, 
at  the  lex  loci  should  govern,  and  that  the  Tennessee  act  of 
ognizes  the  legitimacy  of  children  born  of  slave  marriages, 
jr  section  4704  nor  section  4705  of  the  Revised  Statutes  has 
ication  to  this  claim,  each  of  these  sections  being  held  by  the 
lent  to  apply  only  in  claims  by  the  widows  or  the  children  of 

and  not  in  claims  by  the  latter's  parents.     (Daniel  Bird,  10 
J5.)    This  claim  is  governed,  therefore,  as  to  proof  of  mar- 

the  act  of  August  7,  1882,  providing  that — 

es,  except  such  as  are  mentione<l  in  section  4705  of  the  Revised  Statutes, 
roven  in  pension  claims  to  be  legal  marriages  according  to  the  law  of  the 
re  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the  right 
accrued. 

arties  in  this  case  were  residents  of  the  State  of  Tennessee, 
decision  in  the  case  of  Eli  Campbell  (cited  in  the  rejection  of 
ii),  which  was  a  case  wherein  the  parties  were  residents  of  the 
Mississippi,  is  not,  therefore,  authority  in  this  claim  and  has 
nation  to  it.  The  laws  of  the  State  of  Tennessee  alone  govern, 
le  determine  whether  this  claimant  has  status  as  the  soldiers 

appears  to  be  no  question  herein  as  to  the  fact  that  the  soldier 
issue  of  a  slave  marriage,  contracted  in  1844  by  ceremony, 
I  their  master's  consent,  between  this  claimant  and  Elizabeth 
i\ith  whom  the  claimant  lived  until  her  death  in  1857,  the  sol- 
ig  torn  in  1846;  and  the  claimant  w-as  allo\ved,  in  June,  1871, 
e,  1885,  the  soldier's  arrears  of  pay  and  bounty,  upon  evidence 
paternity,  a  copy  of  which  evidence  is  on  tile  in  this  claim, 
nirts  of  Tennessee  have  held  that  slave  marriages  were  legal 
r  issue  legitimate*,  although  during  slavery  all  the  civil  conse- 
of  marriage  did  not  attach  to  such  marriages, 
well-considered  case  of  Andrews  ?\  Page  (3  Heisk.,  ()C)6),  de- 
1871,  the  court  stated: 

marriage  between  slaves,  with  the  consent  of  their  owners,  whether  con- 
common-law  form  or  celebrated  under  the  statute,  always  was  a\A\\<\  \ww- 
lis  State,  and  that  the*  issue  of  such  marriages  were  not  iV\eg\l\vv\aXe. 


\ 
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And  the  court  held  that  the  act  of  May  26,  1866,  of  the  legislature 

of  that  State,  providing  that — 

All  free  persons  of  color  who  were  living  together  as  huslmnd  and  wife  in  this 
State  while  in  a  state  of  slavery  are  hereby  declared  to  be  man  and  wife,  and  tlieir 
children  legitimately  entitled  if)  an  inheritance  in  any  property  heretofore  acquire^^ 
or  that  may  hereafter  be  acquired  by  said  parents    *    *    * 

was  retroactive,  giving  full  civil  effect  (except,  possibly,  where  inter- 
fering with  vested  rights)  to  the  marriage  from  its  inception  and  t< 
the  birth  of  the  children  from  date  of  birth. 

The  facts  in  that  case  were  quite  similar  to  those  in  this  clainianf= 
Page,  a  free  colored  man,  having  cohabited  with  a  slave  woman  whot 
he  purchased  in  1857  to  his  death  in  1864,  several  children  being  l)or 
of  such  cohabitation,  and  she  and  said  children  not  becoming  free  unt 
the  general  emancipation;  and  the  court  held  specifically  that  '"he 
rights  as  a  free  woman  relate  back  to  the  date  of  her  purchase,''  an 
that  '*  the  issue  born  of  that  marriage  were  born  in  lawful  wedlock/' 

Also,  in  the  case  of  Brown  v.  Cheatham  (91  Tenn.,  97),  decided  i 
1892,  the  court  again  held  that — 

Whenever  such  consent  (of  owners)  is  shown,  either  by  direct  evidence  or  by  fac 
circumstantially  establishing  such  consent,  the  marriage  of  slaves  is  a  valid  ar 
legal  marriage  and  the  issue  legitimate — 

and  the  act  of  Mav  26,  1866,  thev  sav,  merelv  i*atified  a  marriac 
"  already  lawful  and  legitimate  under  the  law  as  it  stood." 

This  claimant's  marriage  to  the  soldier's  mother  must,  therefore,  l 
considered  as  of  full  civil  effect  from  its  date,  and  as  carrj^ng  with 
all  civil  consequences  of  the  marriage  relation.  The  soldier  wa 
according^,  born  "in  lawful  wedlock,"  as  held  in  the  case  of  Andrev 
V.  Page,  and  was  legitimate;  and  the  claimant  is  entitled  to  whatev( 
benefit  may  attach  to  that  relation,  for  if  the  relation  be  legitimate  i 
the  descending  line  it  necessarily  must  be  also  in  the  ascending  line. 

The  action  appealed  from  is  reversed,  and  you  will  readjudicate  tb 
claim  in  accordance  with  the  foregoing. 


DIVISION  OF  PENSION— ACT  OF  MARCH  3,  1890— DESERTION— EVIDENCl 

Martha  J.  Haines  v.  John  Haines. 

Pensioner's  contention  that  he  did  not  desert  claimant,  but  that  she  was  responsili 
for  the  separation,  is  not  sustained  by  the  evidence,  she  being  l^ally  ju8tiiie<I 
her  refusal  to  renew  the  marital  relations  suspended  by  her  husband's  convi 
tion  of  adultery. 

Assistant  Secretary  JF,  L,  Campbell  to  the  Conunmiofier  of  Pension 

Janxuiry  21^^  1903, 

John  Haines,  a  pensioner  under  certificate  No.  802740,  appeak 
December  10,  1902,  from  the  Bureau  act\oT\  oi  ^o\«m\i^\  T^  190' 
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allowing  the  claim  of  his  wife,  Martha  el.  Haines,  for  one-half  his 
pension,  filed  July  5,  1902,  on  the  ground  that  he  had  deserted  her, 
she  being  a  woman  of  good  moral  character. 

Pensioner  contends  that  he  did  not  desert  claimant,  but  that  she 
refused  to  live  with  him  and  is  responsible  for  the  separation. 

Claimant  denies  that  she  was  responsible  for  the  separation  or  that 
she  has  refused  to  liv^e  with  pensioner,  and  that  the  evidence  estab- 
lishes her  title  to  one-half  of  her  husband's  pension. 

The  evidence  in  this  case  shows  that  claimant  and  pensioner  were 
married  in  1858,  and  that  pensioner  was  convicted  of  adultery  Novem- 
ber 28,  1873,  in  the  court  of  quarter  sessions  of  Adams  Countv,  Pa. 

Claimant's  alleged  refusal  to  live  with  pensioner  after  his  said  con- 
viction is  relied  upon  by  pensioner  to  show  that  she,  by  her  said 
refusal  to  live  with  him,  became  the  deserter. 

It  becomes  unnecessary  to  discuss  the  conflicting  testimony  on  the 
subject  of  claimant's  alleged  refusal  to  live  with  pensioner  subsequent 
to  hi.s  conviction  and  imprisonment  on  the  charge  of  adultery,  for, 
even  assuming  that  she  so  refused,  it  would  not  constitute  her  the 
deserter,  for  the  reason  that  she  would  have  been  legally  justified  in 
refusing  to  renew  the  suspended  marital  relations.  See  Scott  v.  Scott 
(12P.D.,  411-412). 

Pensioner  admits  that,  having  failed  in  effecting  a  reconciliation 
with  his  wife  after  his  release  from  imprisonment  in  1875,  he  left  her, 
and  has  not  since  seen  or  heard  from  her  until  he  received  notice  of 
her  application  for  oncrhalf  his  pension. 

Pensioner's  contention  that  he  did  not  desert  claimant,  but  that  she 
waij  responsible  for  the  separation,  is  not  sustained  by  the  evidence, 
she  being  legally  justified  in  her  refusal  to  renew  the  marital  relations 
suspended  by  her  husband's  conviction  of  adultery. 
.The  action  appealed  from  is  accordingly  aflSrmed. 


BIVISION  OF  PENSION— AC 'T  MARCH  :i,  1800— DESEimOX. 

Clifford  H.  Buzick  v.  James  S.  Buzick. 

Where  a  divorce  is  granted  the  hiieband  for  the  fault  of  the  wife  and  i*\\e  voluntarily 
assuinefl  the  exclusive  custody  and  control  of  their  minor  child,  the  failure  of  the 
father  to  contribute  to  the  support  of  the  child  while  deprived  of  its  custody  does 
not  constitute  desertion  of  such  child  within  the  meaning  of  the  act  of  March 
3,  1899. 

Assistant  Secretai^  F>  L,  Camphell  to  the  Commissioner  of  Penuons^ 

January  26,  1903. 

Mrs.  Izora  L.  Buzick,  as  the  next  friend  of  Clifford  H.  BvxiAeV.^ 
minor  child  ot  James  S,  Buzick^  a  pensioner  under  ceYl\1ic«Lt^  "^o. 


J 
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96186,  appealed  December  2, 1902,  from  the  Bureau  action  of  October 
17,  1902,  rejecting  the  claim  on  behalf  of  said  minor  for  one-half  of 
his  father's  pension,  filed  November  19,  1901,  on  the  ground  that 
claimant  had  withdrawn  the  minor  child  from  the  care  of  the  pen- 
sioner without  his  consent,  and  persists  in  keeping  the  child  awa}' 
from  him;  that  statutory  desertion  of  the  child  by  the  pensioner  was 
therefore  not  established,  the  separation  of  the  father  and  his  child 
being  due  to  the  mother's  own  voluntary  act. 

Clflimant  contends,  in  brief,  thAt  pensioner,  by  reason  of  his  drunken 
and  dissolute  habits  and  failure  to  provide  suitable  support  for  her 
and  this  child,  is  responsible  for  their  separation  about  March,  18^  (), 
at  which  time  the  child  was  but  about  five  months  of  age;  that  she  has 
ever  since  had  the  care  and  custody  of  the  child,  and  that  pensioner 
has  not  contributed  or  offered  to  contribute  to  the  support  of  said 
child,  nor  has  he  asked  her  for  the  custody  of  said  child;  and  that  jx^n- 
sioner  is  an  unfit  person  to  have  the  custody  of  the  child.  She  also 
contends  that  she  did  not  defend  the  suit  for  divorce,  for  lack  of  means 
to  employ  an  attorne}-,  and  seeks  to  retry  the  case  in  this  proceeding. 
Pensioner  contends  that  claimant  deserted  him  in  March,  1896,  taking 
their  child  with  her;  that  he  has  not  contributed  to  the  supjwrt  of  the 
child  for  the  reason  that  she  had  refused  to  permit  him  to  see  the  child, 
and  had  declared  that  if  she  could  prevent  it  the  child  should  never 
know  its  father;  that  he  was  gninted  a  divorce  from  claimant  in  19nl, 
on  the  ground  of  willful  desertion  for  three  years  last  past,  and  denies 
that  he  is  responsible  for  the  sepamtion  or  that  he  has  deserted  his 
said  child. 

Claimant  and  pensioner  were  married  March  6,  1895,  and  their  child, 
Clifford  H.,  was  born  November  19,  1895.  They  were  divorced  Octo- 
ber 21, 1901,  on  an  application  of  pensioner,  on  the  ground  that  claim- 
ant herein  "in  disregard  of  her  marital  duties  has  for  more  than  three 
3'ears  last  past  been  willfully  absent  from  the  plaintiff"  (the  pensioner) 
''as  alleged  in  said  petition,  and  that  plaintiff  is  therefore  entitled  to  a 
divorce  as  pmyed  for  in  said  petition.'' 

While  the  decree  of  divorce  makes  no  disposition  of  the  child,  yet 
it  was  upon  an  understanding  with  claimant  that  she  was  to  remain 
the  custodian. 

In  a  communication  to  her  husband's  attorneys  in  the  divorce  pro- 
ceeding, dated  September  21,  1901,  she  stated  as  follows: 

In  answer  to  your  letter  of  September  21,  1901,  in  which  you  inform  me  that  my 
husband,  James  S.  Buzick,  d^es  not  ask  for  the  ciistoiiy  of  our  child  in  his  action 
for  divorce  from  me,  I  wish  tfj  say  that,  relying  on  your  assurance  that  the  custody 
of  our  child  is  U^  be  leftwith  me  and  not  interfered  with,  I  will  not  appear  nor  make 
anv  resistance,  as  1  want  the  divon'e  and  the  custcnlv  of  mv  child. 

Under  the  foregoing  facts,  can  pensioner  be  held  to  have  deserted 
his  said  child  for  more  than  six  months  since  March  8,  1899,  within 
the  intent  of  the  act  of  that  date,  because  he  has  not  in  anv  manner 
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contributed  to  the  support  of  the  child?     The  Department  is  clearly 
of  the  opinion  that  he  can  not,  and  for  the  following  reasons: 

The  supreme  court  of  Ohio  held  in  the  case  Fulton  ?'.  Fulton  (52 
Ohio  St.,  229),  where  a  divorce  is  granted  for  the  fault  of  the  wife 
and  she  voluntarily  assumes  the  custody  and  support  of  the  children, 
she  can  not  recover  from  the  husband;  that — 

If  under  these  circamstances,  where  her  own  miscondact  has  destroyed  the  family 
relations  and  deprived  the  father  of  the  custody  and  society  of  his  children,  she  has, 
in  fact,  maintained  her  children  she  has  no  claim,  legal  or  moral,  to  demand  reim- 
bursement  from  the  father. 

In  the  case  of  Fitler  v.  Fitler  (33  Pa.  St.,  50),  it  was  held  that— 

A  mother  who  has  deserted  her  husband,  retaining  her  child  in  her  own  control, 
can  not,  after  a  divorce  obtained  by  the  husband  on  the  ground  of  such  desertion, 
maintain  an  action  against  him  for  the  support  and  maintenance  of  the  child. 

Such  in  effect  was  the  holding  of  the  supreme  court  of  Michigan  in 
Johnson  v.  Ousted  (74  Mich.,  437). 

The  pensioner  being  legally  justified  in  his  refusal  to  contribute  to 
the  support  of  the  child  while  in  the  custody  of  the  wife,  he  can  not 
be  said  to  have  deserted  or  abandoned  the  child  within  the  intent  or 
terms  of  said  act. 

To  desert  or  abandon  is  to  forsake;  to  leave  without  the  intention 
to  return  to;  to  renounce  all  care  and  protection  of.  (Shannon  i\  Peo- 
ple, 5  Mich.,  89.)  The  words  desert  and  abandon  convey  the  same 
idea  and  are  synonymous.  (See  ''Abandonment  of  children,"  1  Am. 
and  Eng.  Ency.,  2d  ed.,  note  1,  pp.  2  and  3.) 

To  desert  or  abandon  implies  a  failure  to  perform,  or  a  violation  of, 
a  legal  duty.  For  reasons  already  stated,  the  pensioner  has  violated 
or  failed  to  perform  no  legal  duty  in  his  failure  and  refusal  to  care  for 
his  said  child  while  deprived  of  its  custody.  According  to  claimant's 
own  admission,  his  refusal  to  support  the  child  was  limited  to  the 
then  existing  conditions  and  circumstances. 

Claimant  testified  September  8,  1902,  as  follows: 

I  wrote  him  first  about  four  years  ago  asking  him  to  help  support  the  child,  and  he 
replied  that  he  expected  to  help  support  the  child  when  the  proper  time  comey,  l)ut 
I  do  not  know  what  he  means  by  that  expression. 

Pensioner  testified  that — 

Before  I  obtained  the  divorce  from  her  she  wrote  nie  something  aln^ut  contributing 
to  the  support  of  the  child,  and  I  wrote  her  that  I  would  not  8upi)ort  the  families  in 
two  different  places. 

Claimant,  while  not  questioning  the  jurisdiction  of  the  court  granting 
the  decree,  and  which  court  found,  as  a  fact,  she  was  the  party  in  fault, 
that  she  had  willfully  deserted  her  said  husband  for  more  than  three 
years  prior  to  October  21,  1901,  contends  that  she  has  the  right  to 
prove  and  has  proved  that  pensioner  and  not  herself  was  responsible 
for  the  separation  by  reason  of  his  drinking  habits  and  \i\a  laWMt^  Vo 
provide  for  her. 

p.  v.— VOL.  13—02 10 
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Without  conceding  the  soundness  of  this  contention,  as  to  do  ^^ 
would  in  effect  be  to  concede  her  rights  to  retry  the  divorce  suit  befot"^ 
this  Department,  it  may  be  stated  that  the  evidence  in  this  case,  eveO 
if  there  had  been  no  divorce  proceedings,  fails  to  sustain  her  contentior^ 
as  to  the  facts  proved.  By  her  own  admission  she  narrows  the  caust^ 
of  separation  to  failure  to  provide  for  her.  She  testified  before  the? 
examiner  that — 

I  left  him,  or  rather  did  not  return  to  him,  because  he  did  not  pifevide  for  me  and 
on  account  of  his  drinking  habits;  but  I  would  have  put  up  with  his  habits  if  he  had 
provided  for  me. 

And  she  named  several  witnesses  who,  she  alleged,  could  testify  to  the 
fact  that  her  husband  did  not  provide  for  her.     These  witnesses  were 

examined,  but  failed  to  sustain  her  said  contention:  while  the  testimony 
of  one  of  her  witnesses  and  the  witnesses  for  pensioner  tend  strongly 
to  disprove  her  allegation  that  her  husband  did  not  provide  for  her. 
The  evidence  also  tends  strongly  to  show  that  pensioner's  children  by 
a  former  wife,  five  of  whom  were  living  at  home  with  pensioner  when 
he  was  married  to  claimant,  and  who  continued  to  reside  with  their 
father,  were  largely,  if  not  mainly,  the  cause  of  claimants  dissatisfac- 
tion with  her  husband  and  home.  From  the  time  of  the  marriage,  in 
March,  18i)5,  to  the  time  or  tneir  final  separation,  in  March,  189(1, 
claimant  spent  much  of  her  time  with  her  parents,  and  she  testifies  she 
would  have  returned  to  him,  and,  in  fact,  started  to  return  and  had 
reached  the  depot  when  she  received  a  discouraging  letter  from  pen- 
sioner's daughter.  This  letter,  it  is  shown,  was  written  without  the 
knowledge  or  consent  of  pensioner. 

But  independent  of  this  testimony  the  Department  is  of  the  opinion 
that  where  a  divorce  is  granted  the  husband  for  the  fault  of  the  wife, 
and  she  voluntarily  assumes  the  exclusive  custody  and  control  of  their 
minor  child,  the  failure  of  the  father  to  contribute  to  the  support  of 
the  child  while  deprived  of  its  custody  does  not  constitute  desertion 
of  such  child  within  the  meaning  of  the  act  of  March  3, 1899. 

This  is  not  a  case  where  the  child  is  a  charge  upon  the  public  or  is 
suffering  from  lack  of  support. 

The  action  appealed  from  is  iiccordingly  affirmed. 


MAIlUlA<iK— LAWS  OF  VI lUilNIA— ( OH ABrrATlOX— KVII>ENCK. 

Eliza  A.  Stewakt  (widow). 

The  evidence  shows  that  tlie  claiuiant  oonmienced  to  cohabit  with  Dabnev  Smith  in 
the  State  of  Virja:inia  in  tlie  year  18()5  as  his  wife,  and  so  coiitinue<l  up  to  1870, 
at  least  two  children  being  lx)rn  to  them,  i^ne  of  whom  is  now  living.  Claimant 
attempted  to  marry  the  soldier  in  1873,  a  ceremony  ])eing  performed,  and  she 
lived  with  him  until  his  death  in  19()0.  A  l)ona  fide  matrimonial  intent  on  the 
part  of  the  claimant  and  Dalmcy  Smith  is  shown,  and  is  reasonably  inferable 
/row  the  facts. 
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Held,  The  act  of  the  legislature  of  the  State  of  Virginia  of  February  27,  18B(i  macle 
the  claimant  and  Dabney  Smith  husband  and  wife;  and  her  attempted!  mar- 
riage with  the  soldier  was,  therefore,  void  ab  initio,  death  or  divorce  not  having 
been  shown. 

Am.itiUit  Secretary  1^\  L.  Cantphell  ta  the  ConimUxhnur  of  Pensionn^ 

January  26,  1903, 

Eliza  A.,  as  alleged  widow  of  Edward  Henry  Stewart,  formerly  a 
private  in  Company  C,  First  U.  S.  Colored  Volunteer  Infantry,  filed 
her  applicatiou  under  the  act  of  June  27,  181>0,  as  amended  by  the  act 
of  May  9, 1900,  on  March  6,  1901,  claim  being  rejected  on  October  2, 
iy02,  on  the  ground  that  the  claimant  had  no  title  as  said  widow.  An 
appeal  was  filed  on  November  7,  1902. 

A  special  examination  was  held,  and  while  it  was  impossible  to  fix 
dates  with  exactness,  the  following  facts  were  disclosed: 

Thi.s  claimant  before  and  during  the  war  of  the  rebellion  was  a  slave 
of  John  Carter,  in  Louisa  County,  Va.     At  the  close  of  the  war  she 
commenced  to  live  with  one  Dabney  Smith,  and  so  continued  to  live 
with  him,  ostensibly  as  his  wife,  until  about  the  year  1870.     The 
daughters  of  claimant's  fonuer  master  have  testified,  from  personal 
knowledge,  that  the  claimant  and  Dabney  lived  together  in  the  rela- 
tion of  huslxind  and  wife,  three  children  b^ing  born  to  them.     One  of 
these  children  is  now  living  in  the  city  of  Washington.     None  of  the 
witnesses  above  referred  to  ever  knew  of  any  ceremony  of  marriage 
being  performed,  but  they  all  unite  in  stating  that  the  said  parties 
lived  together  in  a  matrimonial  relation,  and  that,  apart  from  any 
marriage  ceremony,  they  were  known  as  husband  and  wife  and  con- 
ducted themselves  as  such.     Other  reputable  witnesses  have  testified 
to  the  same  facts.     On  Jul}'  14,  1S73,  the  claimant  married  the  soldier 
by  ceremony,  and  continued  to  cohabit  with  him  until  his  death  on 
December  12, 190(X     Claimant  asserts  that  Dabney  deserted  her  about 
the  year  1870,  and  inasmuch  as  he  did  not  return  to  her  she  thought 
she  had  a  right  to  marry  again.     She  admits  that  she  lived   with 
Dabney,  sustaining  the  relation  as  wife  to  him,  and  that  she  had  two 
children  by  him. 

Shortly  after  the  passage  of  an  act  by  the  legislature  of  Virginia,  on 
February  27,  1860,  said  act  being  hereinafter  set  forth,  the  United 
States  military  authorities  made  a  list  of  persons  supposed  to  come 
within  the  terms  of  said  act,  in  the  said  Louisa  County,  and  said  list  is 
now  on  file  in  the  county  court.  A  transcript  of  the  record  contains 
the  names  of  claimant  and  Dabney  Smith,  said  list  being — 

A  register  of  colored  persons  of  Louisa  County,  State  of  Virginia,  oohabitating 
together  as  husband  and  wife  on  the  27th  February,  1866. 

The  date  of  commencement  of  coha/)itation  of  the  pavtwH \v^  T^Q,o\v\?^.ftL 
in  tbo  register  is  1865.     The  tra/iscript  is  signed  by  t\ve  eVexV  ol  N;}cia 
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Louisa  County  court  who  has  charge  of  the  records,  and  the  seal  of  the 

court  is  attached  to  the  document. 

The  act  of  February  27,  1866,  is  as  follows: 

(2.)  That  where  colored  persons,  before  the  passage  of  this  act,  shall  have  under 
taken  and  agreed  to  occupy  the  relation  to  each  other  as  husband  and  wife,  and  shall 
be  cohabitating  together  as  such  at  the  time  of  its  passage  whether  the  rites  of 
marriage  shall  have  been  celebrated  between  them  or  not,  they  shall  be  deemed 
husband  and  wife,  and  be  entitled  to  the  rights  and  privileges,  and  subject  to  the 
duties  and  obligations  of  that  relation,  in  like  manner  as  if  they  had  been  duly 
married  by  law;  and  all  their  children  shall  be  legitimate,  whether  lx)m  l)eforeor 
after  the  passage  of  this  act.     And  when  the  parties  have  ceased  to  cohabit  before 
the  passage  of  this  act,  in  consequence  of  the  death  of  the  woman,  or  from  any  other 
cause,  all  the  children  of  the  woman  recognized  by  the  man  to  be  his  shall  be  deemed 
to  be  legitimate. 

It  is  clearly  shown  by  the  facts  in  evidence  that  these  parties,  claim- 
ant and  Dabne}'^  Smith,  were,  on  the  passage  of  the  act  quoted,  living 
together  as  husband  and  wife;  had  been  for  a  year  prior  to  its  passage, 
and  so  continued  for  four  years  after  its  passage.  And  further,  there 
can  be  no  doubt  whatever  as  to  the  existence  of  a  bona  fide  matrimonial 
intent  in  the  minds  of  both  the  claimant  and  Dabne3\  The  act  quoted 
fastened  upon  these  persons  all  "  the  duties  and  obligations  of  that 
relation  in  like  manner  as  if  they  had  been  duly  married  by  law,"  and 
the  claimant  will  not  now  be  heard  as  asserting,  when  her  title  to  pen- 
sion is  at  stake,  that  it  was  not  either  her  or  Dabney's  intent  to  do 
that  which  their  acts  show  they  really  did  intend.  A  court  of  law 
would  estop  her  from  denying  the  results  of  her  own  free  act. 

It  is  possible  the  claimant  had  an  honest  belief  that  she  had  a  right 
to  marry  the  soldier  because  her  first  husband  had  deserted  her.  Such 
belief,  however,  on  her  part,  can  not  alter  the  law.  Under  the  facts 
in  the  wise  the  act  of  February  27,  1866,  made  claimant  and  Dabney 
Smith  husband  and  wife,  and  her  attempted  marriage  to  soldier  was 
null  and  void,  for  the  reason  that  such  attempted  marriage  took  place 
at  a  time  when  the  claimant  had  a  lawful,  living,  and  undivorced  hus- 
band. Claimant  admits  that  no  divorce  was  ever  obtained  between 
herself  and  Dabney  Smith,  and  there  are  no  grounds  on  which  to  base 
a  presumption  of  the  death  of  her  first  husband. 
(  Action  affirmed. 

MINOR'S  PKNSION— ACT  JirNE  27,  1 8f)0-WII>OWS. 

Minor  of  James  R.  Graves. 

A  minor  child  of  a  decea8ed  soldier  is  entitled  to  i>ension  in  ita  own  right,  under  th© 
tliird  section  of  the  act  of  June  27,  1890,  if  such  soldier  left  no  widow  having  a 
pensionable  status. 

A88ista7it  Secretary  F,  L.  Campbell  to  the  Commis8io7ier  of  JPe7iszo7is^ 

January  26,  1903. 

James  Jt  Gmven  served  as  a  private  in  Com^^wy  C,  First  Battalion 
Sixteenth  Kentucky  Volunteer  Cavalry,  and  i^m\WLT\y  \^.,T^^\\}i\ 
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I      Kentucky  Volunteer  Cavalr}^  from  enlistment,  December  20,  1863, 
until  honorably  discharged,  August  23,  1865. 

He  died  October  18,  1894,  leaving  a  widow,  to  whom  he  was  mar- 
ried November  5,  1893,  and  a  child,  Sammie  Graves,  claimant  herein, 
the  offspring  of  a  former  marriage,  whose  mother  died  December  7, 
1891,  she  having  married  the  soldier  November  21,  1882. 

October  26,  1894,  the  said  child,  then  being  6  years  1  month  and 
11  days  old,  applied,  through  a  properly  appointed  and  qualified  guard- 
ian, for  pension  as  a  minor  under  the  act  of  June  27,  1890. 
The  application  was  rejected  June  27,  1895,  on  the  ground — 

that  soldier  left  a  widow  surviving  who  was  married  to  him  sul)sequent  to  the  pas- 
sage of  the  act  of  June  27,  1890,  but  may  have  title  under  another  law. 

Claimant^  through  his  guardian,  duly  appealed,  and  by  departmental 
decision  of  July  20, 1896,  the  action  of  the  Bureau  was  affirmed  on  the 
authority  of  the  case  of  minor  of  Lafayette  G.  Howard  (8  P.  D.,  230), 
holding,  as  quoted  in  the  decision  of  affirmance,  that — 

the  minor  children  of  a  deceaseil  soldier  have  no  title  to  pension  in  tlieir  own  right 
under  the  at't  of  June  27,  1890,  while  the  widow  of  suvh  soldier  is  Hviug  and  not 
remarrietl,  unless  such  widow  has  forfeited  her  right  to  pension  under  the  act  of 
August  7, 1882,  or  section  4706  Revised  Statutes,  notwithstanding  such  widow  married 
such  soldier  subsequent  to  the  passage  of  said  act. 

It  appears  that  shortly  after  the  rendition  of  above  departmental 
decision,  to  wit — on  August  10,  1896,  the  widow  of  soldier  remarried, 
and  the  Bureau  being  of  opinion  that  the  remarriage  of  the  widow 
opened  the  way  for  the  minor's  pension,  notified  the  attorney  that  upon 
filing  a  new  application  for  the  minor  the  same  would  be  considered 
by  the  Bureau.  Thereupon,  under  date  of  July  18, 1897,  the  attorney 
asked  that  the  minor's  claim  be  considered  under  the  original  appli- 
cation filed  in  1894. 

August  22,  1898,  the  Commissioner  replied,  saying: 

Your  attention  is  invited  to  the  fact  that  all  i)ensionH  under  the  act  of  June  27, 
1890,  must  cx)mmence  from  the  date  of  filing  the  application,  and  that  at  the  date  of 
the  former  filing  your  client  ha<i  no  title,  hence  the  necessity  of  a  new  declaration. 

Under  this  ultimatum  the  guardian,  John  F.  Tucker,  again  applied, 
September  3,  1898. 

Pending  the  Bureau  investigation  of  this  last  application,  and  on 
April  20,  1899,  claimant,  by  his  counsel,  filed  a  paper  in  the  nature  of 
an  application  for  reconsidemtion  of  departmental  decision  of  Jul}^ 
20,  1896,  affirming  the  action  of  the  Bureau  in  rejecting  the  claim, 
because  of  no  title  in  the  minor  during  the  widowhood  of  his  step- 
mother, etc. 

This  is  the  matter  now  here  for  consideration.  The  soldier,  at  his 
death,  was  pensioned  at  $10  per  month  under  the  act  of  June  27,  1890, 
for  "rheumatism  and  resultinjLf  disease  of  heart  and  de\>\\\t^^'''' 

He  (lied  of  dysontf^ry- 
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He  applied  for  pension  under  tlie  genci'al  law  April  9, 188D,  alleging 
that  he  wa«  dit^abled  from  frost-bitten  feet  and  rheumatism  incurred 
during  his  military  service.  This  is  the  only  allegation  made  by  him 
in  his  lifetime  claiming  that  he  incurred  any  disease  or  injury  in  the 
service.  It  does  not  appear  that  the  Bureau  has  ever  finally  adjudi- 
cated his  claim,  although  the  medical  board,  July  10,  1889,  reported 
that  he  was  a  sound  man  every  way. 

The  widow  applied  for  pension  under  the  general  law  August  28, 
1895,  and  her  application  was  rejected  October  2,  1899,  upon  the 
ground  that  the  evidence  was  insufficient  to  show  that  the  death  of  sol- 
dier from  dysentery  was  due  to  his  military  service. 

Since  the  action  of  the  Bureau  rejecting  this  claim  and  the  action  of 
the  Department  affirming  such  rejection  on  the  principle  announced 
in  the  case  of  minor  of  Lafaj-ette  G.  Howard  (namelj^  that  a  minor 
has  no  title  to  pension  under  act  of  June  27,  1890,  during  the  widow- 
hood of  soldier\s  wife,  notwithstanding  she  may  not  hav-e  married  the 
soldier  until  after  the  passage  of  the  act),  that  case  has  been  overruled, 
and  it  is  now  held  that  the  minor's  pension  is  not  dependent  upon  the 
widow's  right,  but  only  secondary  thereto,  and  that  if  the  widow  at 
death  of  soldier  had  no  pensionable  status,  the  minor  is  entitled  to 
pension  in  his  own  right.  Sec  case  of  Geo.  W.  Douglas  (11  P.  D., 
448),  and  minors  of  James  Still,  alias  James  (12  P.  D.,  25). 

In  the  case  at  bar  the  widow  had  no  right  under  the  act  of  June  27, 
1890,  because  she  married  the  soldier  in  1893,  which  was  subsequent 
to  the  passage  of  the  act  invoked,  and  her  right  to  pension  is  expressly 
prohibited  by  the  words  of  the  act. 

She  has  since  been  adjudged  by  the  Bureau  not  to  occupy  a  pension- 
able status  under  the  general  law,  and  the  evidence  abundantly  shows 
that  such  judgment  was  correct. 

It  follows  that  claimant  (admitting  that  he  is  the  legitimate  child  of 
the  soldier)  is  entitled  to  a  pension  in  his  own  right,  and  no  good  rea- 
son is  perceived  for  holding,  as  the  Bureau  seems  (by  letter  to  claim- 
ant's counsel)  to  have  done,  that  claimant  had  no  right  at  date  of  filing 
his  first  application,  October  26,  1894. 

As  held  in  the  James  Still  case,  above  cited,  the  minor  is  entitled  to 
pension  in  his  own  right  if  the  soldier  left  no  widow  with  a  pensionable 
status. 

We  have  seen  that  the  widow  had  no  status  under  the  act  of  June 
27,  1890,  and  in  order  to  have  a  pensionable  status  under  the  general 
law  it  devolved  upon  her  to  show  that  the  soldier's  death  resulted  from 
his  military  service. 

She  has  not  shown  this.  On  the  contrar}',  she  applied  for  pension 
under  said  law,  and  after  filing  all  the  evidence  she  had  or  could  pro- 
cure, the  Bureau  held  that  she  had  failed  to  establish  a  pensionable 
status.    Now,  while  it  is  true  that  at  date  of  the  minor's  original  appli- 
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cation  it  had  not  been  found  that  the  widow  was  not  entitled  to  pension 
under  ''some  other  law,"  it  has  since  been  shown  that  she  is*' not  and 
never  has  been. 

The  original  application  of  the  minor  was  filed  (it  could  not  have 
been  otherwise)  upon  the  presumption  that  the  widow  was  not  pension- 
able. That  presumption  has  since  ripened  into  a  conclusion — that  is,  it 
has  been  adjudicated  to  be  a  fact.  The  widow  not  having  a  pensiona- 
ble status  at  date  of  claimant's  original  application,  that  application 
was  effective,  and  his  right  to  pension  dates  from  such  application. 
The  evidence  filed  by  the  minor  appears  to  be  abundant  to  show  that 
he  is  the  legitimate  and  only  minor  child  of  the  soldier,  but  as  that 
question  has  not  been  adjudicated  by  the  Bureau  the  papers  are  here- 
with returned  for  consideration  of  same,  with  direction  that  if  the 
claimant  is  shown  to  be  such  legitimate  child,  his  pension  shall  be 
allowed  from  date  of  his  first  application,  October  26,  1894. 

This  motion  is  sustained,  and  the  former  decision  of  the  Department 
is  reconsidered  and  set  aside.  You  will  readjudicate  the  case  in  accord- 
ance with  the  deciision  in  case  of  James  Still,  heretofore  cited. 


minoiis'  pension— act  june  «7,  isoo-widow-mauuiage. 

Minor  of  Allen  B.  Pierson.^ 

Under  the  accepted  construction  of  the  act  of  June  27,  1890,  the  minor  child  of  a  sol- 
dier has  title  to  pension  in  his  own  right  when  there  is  no  widow,  and  the  fact 
that  the  parents  were  married  after  the  passage  of  the  act  does  not  destroy  or 
impair  such  title. 

Amistuiit  Secretary  f^,  L.  Campbell  to  the  Cominissumer  of  Permoiis^ 

July  10,  1901. 

Mary  L.  Roche,  as  guardian  of  Junetta  Pierson,  minor  child  of 
Allen  B.  Pierson,  late  of  Company  B,  Third  Illinois  Cavalry,  filed 
January  24,  1896,  a  claim  for  pension  under  the  act  of  June  27,  1890, 
in  which  the  following  facts  are  alleged  and  duly  proven:  The  claim- 
ant (guardian)  is  the  mother  of  said  child  by  the  soldier;  the  soldier 
was  a  pensioner,  and  died  January  24,  1896;  he  had  been  thrice  mar- 
ried; his  first  wife  died  January  25,  1879;  he  was  divorced  from  his 
second  wife  February  16,  1888;  he  was  married  to  his  third  wife,  this 
claimant,  October  20,  1890,  and  she  obtained  a  divorce  from  him 
March  17,  1894;  the  child,  Junetta,  was  born  June  20,  1892,  and  is 
the  only  surviving  child  of  soldier  who  was  under  16  years  of  age  at 
his  death;  the  date  of  the  marriage  of  this  claimant  to  Roche  is  not 
stated. 

The  claim  was  rejected  February  4,  1898,  on  the  ground  of  "no 
title;  the  marriage  of  soldier  and  mother  of  child  oecvirted  sv\\>s^v\wv>\\\> 

^See  Minors  of  Janu^o  StUl  aliaw  James  (12  P.  D,,  2r>V 
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to  the  passage  of  the  act  of  June  27,  1890.''     This  action  is  assigned 
as  error  in  an  appeal  entered  May  17,  1898,  and  it  is  contended  th^*" 
the  construction  thus  given  is  not  a  fair  and  just  interpretation  of  tb^ 
meaning  and  intent  of  said  law. 

The  precise  issue  thus  presented  has  no  precedent  in  the  publishe^i 
decisions  of  the  Department.     The  nearest  approach  to  it  is  in  the 
appeal  of  the  minor  of  La  Fayette  G.  Howard  (8  P.  D.,  230),  wherein 
it  was  decided  that  the  minor's  title  was  contingent  upon  the  death  or 
remarriage  of  the  widow  of  the  soldier.     The  facts  in  that  claim  were 
very  similar  to  those  herein  set  forth,  except  that  the  wife  of  the  sol- 
dier, to  whom  he  was  married  after  the  passage  of  the  act  of  June  27, 
1890,  had  never  been  divorced,  but,  surviving  him,  was  his  legal  widow. 
She,  of  course,  had  no  title  to  pension  in  her  own  right  by  reason  of 
the  proviso  to  the  third  section  of  the  act,  which  is:  "That  said  widow 
shall  have  married  said  soldier  prior  to  the  passage  of  this  act." 

Notwithstanding  this  lack  of  title  in  such  widow,  it  was  held  in  said 
decision,  and  in  that  of  the  similar  case  of  the  minors  of  John  DaA^s 
(9  P.  D.,  151),  that— 

The  minor  children  of  a  deceased  soldier  have  no  title  to  pension  in  their  own 
right  under  the  act  of  June  27,  1890,  while  the  widow  of  such  soldier  ia  living  and 
not  remarried,  unless  such  widow  has  forfeited  her  right  to  pension  under  the  fu't  of 
August  7,  1882,  or  section  4706,  Revised  SUtutes,  notwithstanding  such  widow  mar- 
ried such  soldier  subsecjuent  to  the  passage  of  said  act. 

It  was  further  stated  in  said  decision,  as  a  reason  for  such  holdin<:,% 
that — 

It  would  also  be  unsafe  to  grant  pension  to  the  minor  while  a  widow  survived  sol- 
dier, as  such  w^dow  might  in  the  future  successfully  prosecute  a  claim  in  her  own 
right,  either  under  the  general  or  some  other  law,  and  we  would  then  l)e  in  the 
position  of  having  granted  two  {)ensions  on  account  of  the  same  service. 

But  the  claim  under  consideration  is  different  from  those  above  citeil 
in  that  no  widow  survived  the  soldier.  That  is,  the  fact  that  the 
soldier's  wife,  this  claimant,  had  been  divorced  from  him  places  her 
in  the  same  category  with  reference  to  any  title  to  pension  as  if  she 
had  died.  Thus,  there  are  but  two  questions  to  be  detemiined  in  this 
case — the  first,  whether  a  minor  child  of  a  soldier  who  leaves  no 
widow  surviving,  is  pensionable  at  all  under  said  act  of  June  27, 1890; 
the  other,  whether  such  child  is  pensionable  when,  in  the  language  of 
the  rejection,  '^the  marriage  of  the  soldier  and  the  mother  of  said 
child  occurred  subsequent  to  the  passage  of  the  act." 

At  an  early  date  after  the  enactment  of  said  law  the  first  of  these 
questions  was  considered  and  decided  in  the  affirmative.  In  a  general 
construction  of  the  several  sections  of  the  statute  it  was  held  in  refer- 
ence to  this  matter  that — 

Where  the  soldier  dies  leaving  no  widow,  but  a  minor  child  without  other  means 
of  supjK)rt  than  its  daily  labor,  such  child  is  i>cnsionablo  under  the  act  of  June  27,^ 
J^/?t?,  from  the  (httif  <pf  tiling  aj)j>Jicati«»n.     (\.  \\  MexawvV'.T,  C>  V.  Y).,  Aft.^ 
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Following  this  construction,  the  uniform  practice  lias  been  to  allow 
the  claims  of  minors  when  there  was  no  widow;  for  while  it  has 
been  recognized  that  there  was  apparently  no  direct  grant  to  minors 
in  said  act,  except  when  the  widow  has  been  pensioned  and  has  after- 
wards died  or  remarried,  }■  et  it  is  agreed  that  in  view  of  the  general 
tenor  of  the  grant  to  widows  and  minors  in  section  4702,  Revised 
Statutes,  and  other  laws,  the  language  and  general  intent  of  ths  act 
would  warrant  the  constniction  above  mentioned  and  give  title*  to  the 
minor  in  his  own  right. 

But  the  other  question  is  the  gist  of  this  case,  and  its  determination 
depends  simply  on  the  extent  of  the  application  that  may  be  given  to 
the  proviso  of  the  third  section  of  the  act,  hereinbefore  quoted.  Said 
proviso  denies  title  to  the  widow  who  was  not  married  to  the  soldier 
before  the  passage  of  the  act.  Can  it  be  properly  held  that  such  pro- 
hibition extends  to  a  minor  l)ecause  he  is  the  child  of  a  womaii  who 
was  not  married  to  said  minor's  father  until  after  the  passage  of  the 
act?  This  niight  be  a  correct  holding  if  said  minor  had  title  b}'^  and 
through  his  mother  only — if  his  sole  rights  to  pension  depended  on 
the  fact  that  he  was  the  child  of  such  mother;  but,  so  far  from  this 
being  true,  in  no  case  does  the  minor's  title  depend  on  the  mother's, 
except  in  so  far  as  she  may  have  priority  of  title  as  a  widow.  Other- 
wise, his  title  is  independent — is  of  right  in  himself — and  the  basis 
thereof  is  that  he  is  the  legitimate  child  of  his  father,  a  soldier. 

To  put  it  in  a  terser  form,  the  proviso  has  no  reference  to  the  title 
of  a  minor,  and  the  fact  that  such  minor  is  held,  under  this  law,  as 
under  previous  laws,  to  have  title  in  his  own  right,  it  does  not  matter 
when  his  parents  w^ere  married,  so  long  as  he  can  establish  his  legiti- 
macy as  the  child  of  a  soldier,  and  that  there  is  no  widow  whose  title 
might  take  precedence  of  his  own.     There  is  nothing  in  any  law  or 
decision  antagonistic  to  this  view,  and  under  the  test  of  sound  reason, 
as  well  as  of  the  general  purview  of  the  pension  laws,  it  seems  not 
only  a  logical,  but  an  eminentl}"  just  interpretation  of  the  (juestion  in 
issue. 

It  is  held,  therefore,  that  the  rejection  of  this  claim  for  the  reason 
stated  was  error,  and  that  action  is  reversed. 


PATHOLOGIC  AT.  SKQITKNCB— DISEASE  OF  UECTTUM  AND  UH^-MIC 

POISONING. 

Ruth  E.  Robinson  (wiix)w). 

The  soldier  was  pensioned  for  disease  of  rectum,  incurred  in  1862,  and  no  other  affec- 
tion of  service  origin  was  established.     He  died  in  1899  of  unemic  ix)isoning,  tlie 
consequence  of  cystitis  and  a  train  of  symptoms  which  were  primarily  due  to 
senile  enlargement  of  the  prostate  gland.    There  was  no  neceat^ary  or  \)ToVii»fe\<^ 
IMitholo^caJ  relation  l)etween  disease  of  rectum,  on  account  <A  yc\\\v\\  \\^  >»{«» 
jiensioned,  and  the  conditions  which  resulted  in  the  soldier'^  iWa\\\. 
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Assistant  Secretary  F,  Z.  Cainpfyell  to  the  Commissioner  of  Pensions^ 

JVovemier  29,  1902. 

Ruth  E.  Robinson,  widow  of  John  W.  Robinson,  late  a  private  in 
Company  E,  Fifty-ninth  Ohio  Volunteer  Infantry,  is  now  pensioned 
under  the  act  of  June  27,  1890.  She  had  previously  filed  a  claim 
under  the  general  law,  and  the  same  was  rejected  on  the  ground  that 
the  soldier's  death  from  uraemic  poisoning  was  not  the  result  of  dis- 
ease of  rectum,  for  which  he  was  pensioned;  also,  that  there  is  no 
record  or  other  satisfactory  evidence  of  the  origin  in  service  of  anj 
disability  which  might  have  caused  the  fatal  disease. 

The  widow,  through  the  recognized  attorney,  on  October  24,  1900, 
filed  an  appeal  to  the  Department  from  the  aforesaid  adverse  action. 
She  contends  that  the  fatal  urajmic  poisoning  was  the  direct  result  oi 
the  disease  of  rectum  and  that  the  testimonj^  of  Dr.  A.  E.  Ashburc 
shows  that  such  was  the  case. 

The  soldier's  original  claim  for  pension  was  filed  in  1886,  and  he 
was  pensioned  for  disease  of  rectum,  the  only  disability  therein 
alleged,  from  the  date  of  filing  until  the  time  of  his  deatli.  In  8 
declaration  filed  in  1894  the  soldier  alleged  that  while  in  service  h€ 
had  also  incurred  rheumatism,  deafness,  and  a  kidney  affection,  and 
that  he  was  suffering  from  disease  of  the  heart  as  a  result  of  rheuma- 
tism. The  claim  for  these  additional  disabilities  was  rejected  Octobei 
10,  1900,  after  the  soldier's  death,  and  at  the  same  time  as  the  claini 
in  contention,  on  the  ground  that  there  was  no  record  or  satisfactory 
evidence  of  their  origin  in  service.  The  soldier  had  declared  his 
inability  to  furnish  necessary  evidence  to  estjiblish  that  claim. 

The  report  of  the  first  official  examination  of  the  soldier,  made  in 
1886,  showed  two  large  internal  hemorrhoids  on  the  left  side  of  the 
rectum  forming  a  tumor  the  size  of  a  walnut.  No  other  changes  or 
disabilities  could  be  detected  at  that  time. 

The  next  report,  made  in  1887,  showed  some  prolapse  of  the  rectum, 
but  no  other  abnormality' . 

In  1891,  when  the  next  examination  was  made,  two  external  piles, 
three-fourths  inch  in  diameter,  were  described,  and  it  was  stated  that 
there  was  an  acrid  discharge  excoriating  the  skin  around  the  anus. 
Rheumatism  of  both  knees,  with  loud  crepitus  and  stiffness,  was  also 
shown.  Some  acceleration  of  the  heart's  action  was  noted  and  attrib- 
uted to  an  alcoholic  stimulant.     No  other  disability  was  found. 

The  next  report,  made  in  1895,  after  the  filing  of  the  claim  for  addi- 
tional disabilities,  showed  slight  prolapse  of  the  rectum  and  five 
external  hemorrhoids,  all  ulcerated  and  bleeding.  Rheumatism  and 
valvular  disease  of  the  heart,  with  oedema  of  the  feet  and  ankles, 
were  described.  The  kidneys,  bladder,  and  urine  were  described  as 
"normal.'' 

The  next  nnd  hist  report^  made  in  IS\)V^,  abov\t  ^ve^  wvowlVv*  i^vioi*  to 
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the  soldiers  de^ith,  showed  a  rectal  mass  externally,  2  inches  in 
diameter,  suppurating,  ulcerated,  and  bleeding.  The  board  deemed  it 
unwise  to  explore  the  rectum.  They  stated  that  the  soldier  used  a 
catheter  from  four  to  six  times  a  day  because  of  enlarged  prostate, 
due  in  their  opinion  to  pressure  of  hemorrhoids.  Rheumatism  and 
disease  of  heart  were  also  described.  The  soldier  was  then  more  than 
71  years  of  age. 

In  an  afSdavit  filed  Jul}'  18,  1900,  Dr.  Ashburn  certified  that  he 
gave  medical  attention  to  the  soldier  f requentl}-  and  in  each  year  from 
March,  1872,  until  his  last  sickness  and  death,  December  24,  1899; 
that  the  soldier  was  constantly  afl^icted  with  an  aggravated  case  of 
bleeding,  ulcerated,  and  frequently  strangulated  piles,  fissure  of  anus, 
and  ulceration  of  rectal  walls;  that  growing  out  of  this  condition  was 
a  cystitis  with  blood  and  pus  in  the  urine  and  retention  of  urine,  neces- 
sitating the  constant  and  daily  use  of  a  catheter  to  evacuate  the  blad- 
der, finally  resulting  in  calculi  in  the  bladder  and  retention  and  rcab- 
sorption  and  infilti^ation  of  urine,  giving  rise  to  ursemic  poisoning, 
which  caused  death. 

Dr.  Ashburn  was  a  former  affiant  in  the  invalid  claim  and  also  a 
member  of  the  board  that  made  the  examination  in  18i)5,  when  the 
urinary  organs  were  reported  normal.     He  had  certified  in  1891,  how- 
ever, that  the  soldier  had  rheumatism,  impaired  hearing,  and  rectal 
disease  with  prolapsus;  that,  in  his  opinion,  this  latter  trouble  had 
produced  enlargement  of  the  prostate  gland  and  catarrhal  trouble  in 
the  neck  of  the  bladder.     A  few^  months  subsequent  to  the  aforesaid 
examination,  made  in  1895,  Dr.  Ashburn  certified  that  the  piles  and 
disease  of  rectum  existed  in  an  aggravated  fonii,  and  that  during  the 
previous  five  3^ears  a  disease  of  the  heart  had  developed  from  the 
chronic  rheumatism.     He  made  no  reference  to  the  urinary  trouble  in 
this  affidavit. 

It  thus  appears  that  in  some  important  respects  the  testimony  of  Dr. 
Ashburn  is  not  sustained  by  the  official  reports. 

Dr.  Ashburn  asserted  or  sought  to  show  that  there  was  a  direct  rela- 
tionship between  the  disease  of  rectum  and  the  cystitis,  which  finally 
resulted  in  the  soldier's  death  from  uriemia,  but  he  did  not  indicate  in 
what  manner  such  alleged  relationship  was  or  could  have  been  devel- 
oped. It  appears  to  be  a  well-known  clinical  fact,  however,  in  cases 
of  this  character  that  the  primary  cause  of  cystitis  is  retention  of 
urine  from  hypertrophy  of  the  prostate  gland;  also,  that  infection  of 
the  bladder  is  usually  caused  by  the  use  of  unclean  catheters. 

H\^pertrophy  of  the  prostate  gland  is  found  most  frequently  in  the 
aged  and  it  is  generally  recognized  as  one  of  the  processes  of  senilit3^ 
A  recent  writer  attributes  it  to  general  arteriosclerosis.  The  affection 
onlv  becomes  serious  when  it  interferes  wifli  the  exit  of  \\t\w<^^YOw\ 
the  })ladder.  Tlw  act  of  strnininf(  to  empty  the  hladdoY  \s  wpt  Vo  \>vo- 
duce  hemorrhoids  nnd  proUi])su<  of  tho   roctuii\,  ov  avrvtYv\\v\^v>,  \X\<ii^^ 
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affections  if  they  exist,  and  such  was  the  hLston^  of  this  case.    On  ^^ 
other  band,  there  does  not  appear  to  be  any  authority  for  the  opinion 
advanced  by  Dr.  Ashburn  in  his  first  affidavit  and  by  the  board  of  sur- 
geons who  made  the  last  examination,  to  the  effect  that  the  enlarge^ 
prostate  was  due  to  the  condition  of  the  rectum. 

Chronic  cystitis  is  now^  recognized  as  ^'  a  bacterial  infection  of  th^ 
bladder,"  and  it  appears  that  such  infection  may  be  due  to  any  one  o^ 
more  of  a  number  of  microorganisms,  thus  being  classed  as  eithe^ 
pure  or  mixed.  It  ma}^  be  caused,  for  example,  by  the  germs  o* 
typhoid  fever  and  other  infectious  diseases,  by  various  pyogenic 
organisms,  by  the  gonococcus,  the  colon  bacillus,  etc.  With  refer — 
ence  to  this  subject  it  is  stated  as  follows  in  the  Treatise  on  SurgerV^ 
by  American  Authors  (vol.  2,  p.  481): 

Pyogenic  bacteria  are  incapable  of  infecting  a  normal  bladder.  This  has  l>eer» 
amply  proven  by  experiment  and  is  illustrated  in  the  fact  that  unclean  catheters  ancJ^ 
sonnds  are  often  introduced  without  causing  cystitis. 

When,  however,  the  nutrition  of  the  bladder  is  impaire<i  or  its  circulation  seriously" 
disturbed,  as  by  a  calculus,  a  tight  urethral  stricture,  or  prostate  enlargement,  then 
the  pus  microbes  are  found  growing  in  its  walls  and  prcMlucing  the  inflammatory 
reaction  that  we  call  cystitis.  These  bacteria  always  have  easy  access  to  the  ]>lad- 
der  even  when  no  instruments  are  used,  for  they  may  reach  it  through  the  cin-ula- 
tion,  by  extension  from  the  urethra,  or  by  penetration  from  the  rectum.  *  *  * 
The  urine  contains  various  pus  bac!teria,  most  frequently  the  colon  Ijacillus,  whi<'h 
has  invaded  first  the  recto- vesical  tissue  and  then  the  bladder  wall. 

The  important  practical-  fact  is  therefore  that  cystitis  (when  neither  tul)er(nil(»us 
nor  gonorrheal)  is  always  a  secondary,  not  a  primary,  morbi<l  condition. 

As  alreadj^  shown,  chronic  cystitis  is  usually  secondary  to  the  pro- 
static hj'pertrophy  of  senility,  and  such  was  evidently  the  ca.se  in  this 
instance.  It  is  immaterial  therefore  whether  the  soldier  had  disease 
of  the  rectum  or  not,  for  the  enlarged  prostate  was  the  determining 
factor  in  the  causation  of  the  train  of  affections  which  terminated  in 
his  death,  and  the  secondarv  bacterial  infection  doubtless  occurred 
independent  thereof.  Moreover,  the  colon  bacillus  (which  has  most 
frequently  been  found  in  cases  of  cystitis)  is  almost  constantly  found 
in  the  intestinal  tract  of  healthy  persons.  The  possibility  that  the 
rectal  disease  may  have  been  a  material  factor  in  the  causation  of  the 
soldier's  death  is  too  remote  and  uncertain  to  warrant  the  allowance  of 
the  widow's  claim.  Admitting  that  a  direct  infection  from  the  rectum 
to  the  bladder  is  possible,  it  is  clear  that  the  primary  cause  of  cystitis 
in  cases  of  this  character  must  be  the  condition  which  opposes  the  free 
extrusion  of  urine;  also,  that  bacterial  infection  of  the  bladder  occui^s 
even  when  the  rectum  is  in  normal  condition.  Evidently,  therefore, 
there  is  no  necessary  or  probable  pathological  relation  in  this  case 
between  the  pensioned  disability  and  the  conditions  which  resulted  in 
the  soldier's  death. 

The  rejection  of  the  widow's  claim  under  the  general  law  isaflBrmed. 
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marraage  and  divorce- act  of  jxtne  37,  1890.-i^aws  of  new  york. 

Adaune  Tripp  (widow). 

Soldier,  prior  to  his  marriage  to  claimant  in  1866,  had  been  married  to  one  Charlotte, 
who  secured  a  divorce  from  him  in  1857  in  the  State  of  New  York,  where  they 
were  domiciled,  on  the  groond  of  adultery,  wherein  the  decree  provided,  accord- 
ing to  the  laws  of  that  State,  that  the  plaintiff  might  marry  again,  but  that  it 
should  be  unlawful  for  the  defendant  to  marry  during  the  life  of  the  plaintiff, 
Charlotte,  ivho  died  January  6,  1895.  Claimant,  therefore,  could  not  have  con- 
tracted a  legal  marriage  with  soldier  prior  to  the  death  of  Charlotte,  January  6, 
1895;  and  she  has,  therefore,  no  pensionable  status  imder  the  third  section  of 
the  act  of  June  27, 1890,  which  prondes  that  a  widow  must  have  married  soldier 
prior  to  the  passage  of  said  act  to  be  pensionable. 

Asskiunt  Secretary  F.  L.  Cajnpbdl  to  the  Cnmmimioner  of  Pensions^ 

Jamui7^  31, 1903, 

Robert  H.  Tripp,  who  served  in  Company  D,  Eighth  New  York 
Cavalry,  died  March  9,  1899. 

April  25, 1899,  Adaline  Tripp  filed  a  claim  for  pension  under  the  act 
of  June  27,  1890,  alleging  that  she  was  married  to  the  soldier  in  May, 
1866. 

The  claim  was  numbered  697204,  and  was  rejected  June  12,  1900, 
upon  the  ground  that  claimant  was  not  legall}^  married  to  the  soldier 
prior  to  the  passage  of  the  act  of  June  27, 1890,  and  consequently  had 
no  title. 

From  this  action  the  claimant  appealed,  February  28, 1900,  contend- 
ingf  that  she  had  been  unaware  of  soldier's  prior  marriage  and  divorce, 
and  that  the  former  wife  had  been  dead  nearly  four  years  when  the 
soldier  died. 

The  claimant  also  wishes  to  know  why,  if  she  is  not  soldier's  legal 
widow,  you  issued  an  accrued  pension  certificate  to  her  as  the  legal 
widow  of  the  soldier. 

The  reason  for  this  will  be  readily  seen,  for,  under  conditions  and 
for  reasons  hereinafter  discussed,  the  applicant  has  no  title  under  the 
act  of  June  27, 1890,  but  she  had  title  to  the  accrued  i>ension  due  the 
soldier. 
The  material  facts  relating  to  the  question  in  issue  are  these: 
The  record  shows  the  marriage  of  the  soldier  to  the  claimant  under 
apparently  proper  legal  conditions.  May  31,  1866. 

It  also  appears  that  this  claimant  had  been  married  prior  to  her 
union  to  the  soldier.  Her  first  husband  was  one  W.  L.  Stanton,  also 
a  soldier.  He  served  in  Company  D,  Forty-ninth  New  York  Infan- 
try, and  died  in  the  service  August  21,  1864.  So  far  as  Stanton  was 
concerned  the  applicant  was  free  to  marry  the  soldier. 

It  may  be  proper  to  state  that  the  claimant  was  pensioned  as  the 
widow  of  Stanton  from  August,  1864,  to  May  31,  1866,  t\ife  ^^Va  ol 
Aer  supposed  marriage  to  the  soldier  Tripp. 
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The  soldier  Tripp  had  also  been  previously  married  to  one  ChtiV- 
lotte,  who  secured  a  divorce  from  him  August  24, 1857,  on  the  gi*oufld 
of  his  adultery,  and,  as  usual  and  customar}'  in  such  cases,  and  accord- 
ing to  the  laws  of  the  State  of  New  York,  where  all  the  parties  ia 
interest  held  their  legal  domicile,  the  court  provided  that  it  would  be 
lawful  for  the  plaintiff  Charlotte  to  marr}^  again,  as  though  the  soliiier 
and  defendant  Tripp  was  actuall}'^  dead;  but  it  should  not  be  lawful 
for  the  said  Tripp,  defendant,  to  marry  again  until  Charlotte  should 
be  actually  dead. 

Tripp,  still  having  his  legal  domicile  within  the  boundaries  of  the 
State  of  New  York,  did,  on  the  31st  day  of  Ma}^,  1866,  disregard  and 
ignore  the  prohibition  of  the  court  and  the  laws  of  his  Statt*.  by  endeav- 
oring to  enter  into  a  matrimonial  union  with  this  claimant. 

As  each  State  of  the  Union  is  given  the  power  and  authority  to  enact 
and  sustain  its  own  marriage  and  divorce  laws,  and  as  this  right  is 
expressly  recognized  b}^  the  pension  laws  (section  2,  act  of  August  7, 
1882),  the  restriction  upon  the  guilty  part}^  Tripp,  made  by  the  court 
in  pursuance  of  a  statutory  provision  in  the  laws  of  New  York  must 
be  held  by  this  Department  to  govern,  and  it  is  therefore  held  that 
the  soldier  Tripp  was  never  in  a  position  to  contract  a  valid  marriage 
with  any  woman  within  the  confines  of  the  State  of  New  York  while 
Charlotte,  his  divorced  wife,  survived  and  he  was  a  legal  resident  of 
that  State.  His  union  to  this  claimant,  Adaline,  in  May,  1866,  was, 
therefore,  without  authority  of  law  and  illegal. 

The  Revised  Statutes  of  New  York  (1859),  part  2,  chapter  8,  section 
62,  make  this  provision  (act  of  1813): 

Whenever  a  marriage  shall  l)e  dissolved  pursuant  to  the  provision  of  this  article, 
the  complainant  may  marry  again  during  the  lifetime  of  the  defendant,  but  no 
defendant  convicted  of  adultery  shall  marry  again  until  the  death  of  the  complainant 

In  1897  this  statute  was  amended  as  to  the  right  of  the  defendant  to 
remarry,  to  the  following  extent: 

Unless  the  court  in  which  the  judgment  for  divorce  was  rendere<i  shall,  in  that 
resj^ect,  modify  such  judgment,  which  modification  shall  only  l^e  made  upon  satis- 
factory proof  that  five  years  have  elapsed  since  the  decree  of  divorce  was  rendered 
and  the  conduct  of  the  defendant  since  the  dissolution  of  said  marriage  has  heen 
uniformly  good.  (See  Cummings  &  Gilbert's  General  Laws  of  New  York,  vol.  1, 
p.  1051  (ed.  1902).) 

This  amended  statute  has  no  effect  upon  the  applicant's  case  l)ecause 
Charlotte,  who  was  the  impediment  to  soldier's  lawful  union  to  claim- 
ant, died  prior  to  this  amendment. 

It  IS  under  the  unamended  act  of  1813,  therefore,  that  the  claimant's 
status  must  be  determined. 

The  courts  of  New  York  have  not  been  behind  those  of  other  States 

in  ruling  that  it  is  in  the  interest  of  public  policy  and  public  morals  to 

encourage  matrimony  and  to  sustain  the  validity  of  such  unions  when- 

evcrposi^ible.     (23  JV.  Y. ,  90,  affirming 2e> IVwb. ,  1  u ,\xTvei\^TiaM,,^%.\ 
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The  statute  in  question  has  been  a  source  of  mucli  trouble  and  dis- 
cussion, the  courts  of  New  York  attempting  at  one  time  to  enforce  the 
prohibition  in  the  statute  even  when  a  defendant  remarried  in  another 
State.  This  is  not  now  the  holding  of  the  courts  of  that  State.  (See 
Oram  V,  Oram  (3  Redf.,  300);  9  Amer.  &  Eng.  Ency.  Law,  854.) 

That  no  leniencj'has  l)een  shown  as  to  the  effect  of  the  statute  within 
the  confines  of  the  Sate  of  New  York  will  be  seen  from  the  following 
rulings  and  citations: 

A  general  prohibition  against  the  guilty  party  marrying  during  the  life  of  the  inno- 
ccDt  party  ia  held  to  prevent  the  remarriage  of  the  parties  to  the  suit,  and  such 
remarriaj;^  is  void.  (Moore  v.  Moore  (Brooklyn  City  Court,  Special  Term),  8th 
Abbott,  N.  Cases  (N.  Y),  171;  Peugnet  v.  Phelps,  48  Bard.  (N.  Y.),  566;  Moore  v. 
Hej^eman,  92N.Y.,  521.) 

Construing  the  statute  of  1813,  the  court,  in  the  case  of  Cropsey  v, 
Ogden  (11  N.  Y.  Repts.,  228),  says: 

The  act  of  1813,  concerning  divorces,  prohibited  a  person  whose  marriage  was  dis- 
solved pursuant  to  its  provisions,  on  account  of  his  or  her  adultery,  from  marrying 
again  during  the  life  of  the  other  party  to  the  dissolved  marriage. 

Such  person  was  not  competent  during  the  lifetime  of  the  former  husband  or  wife, 
and  while  said  act  was  in  force,  to  make  a  valid  contract  of  marriage  within  this 
State. 

The  Revised  Statutes  prohibit  a  person  from  contracting  a  valid  marriage  during 
the  lifetime  of  any  former  husband  or  wife  when  the  former  marriage  was  dissolved 
on  account  of  the  adultery  of  such  person. 

*  *  *  Therefore,  whei^  a  marriage  contracte<l  within  this  State  was,  in  the 
year  1822,  dissolved  by  the  decree  of  the  court  of  chancery  on  account  of  adultery 
by  the  husband,  and  afterwards,  in  1825,  and  again  sul^sequent  to  the  Ist  of  January, 
1830,  during  the  lifetime  of  his  former  wife,  a  marriage  was  solemnized  in  due  form 
within  this  State  between  him  and  the  plaintiff,  with  whom  he  cohabited  as  his  wife 
until  his  death  in  1847. 

Held:  That  each  of  these  marriages  with  the  plaintiff  was  void,  and  she  was  not 
entitled  to  dower  in  the  lands  of  which  he  was  seized. 

It  is  therefore  evident  that,  following  the  lex  loci  and  having  regard, 
as  in  duty  bound,  for  the  decisions  construing  the  local  statute  under 
consideration,  it  must  be  held  that  the  soldier  Tripp  did  not  contract 
a  lawful  matrimonial  union  with  the  appellant  prior  to  January  6, 
1895,  when  a  valid  union  between  Tripp  and  claimant  may  liave  arisen 
under  other  conditions.     This  issue  will  be  hereinafter  discussed. 

The  finding  is  imperative,  notwithstanding  the  long  and  uninter- 
rupted cohabitation  of  this  claimant  with  Tripp  in  the  belief  that  she 
was  his  lawful  wife. 

Even  the  courts  have  shared  in  a  hesitancv  to  enforce  such  a  statute, 
but  where  the  statute  declares  that  the  guilty  party  shall  be  incom- 
petent to  marry  the  courts  have  reluctantly  held  such  marriage  to  be 
void  if  contracted  within  the  State  where  the  decree  was  rendered. 
(19  Amer.  &  Eng.  Encj.  of  Law,  1180;  Malter  v.  BoTTo^^di^Vfe  ^1"^ 
Bun,,  N,  1%  336).) 
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As  to  this  issue,  then,  action  is  sustained. 

Now,  the  question  arises,  what  was  the  status  of  Tripp  and  the 
applicant  subsequent  to  January  6,  1895,  when  Charlotte,  whose  exis- 
tence precluded  a  legal  union  by  the  soldier  to  the  claimant,  died? 

Marriages  under  common-law  conditions  are  recognizable  in  the 
State  of  New  York  (38  N.  Y.,  296). 

Did  a  marriage  at  common  law  arise  between  soldier  and  the  claimant 
after  the  death  of  Charlotte,  in  January,  1895?     As  stated  by  the 
claimant,  the  soldier  survived  Charlotte  over  four  years.     He  and  tb© 
applicant  had  sustained  the  relation  of  husband  and  wife  for  thirty* 
three  (33)  years.     During  the  four  years  intervening  between  Char- 
lotte's death  and  soldier's  death  there  would  appear  to  have  been  ^ 
continued  representation  in  habit  and  conduct,  which  would  not  diB- 
turb,  if  indeed  it  did  not  fortify,  the  opinion  of  friend  sand  neighbors^ 
that  the  soldier  and  applicant  were,  in  fact  and  deed,  sustaining  th^ 
relation  of  husband  and  wife  to  each  other. 

Mr.  Bishop,  in  the  earlier  editions  of  his  work  on  domestic  relations, 
went  so  far  as  to  assert  that  an  existing  impediment  to  a  legal  matrix 
monial  union  having  been  removed,  a  valid  mari'iage  arose  eo  instanti 
in  States  where  such  unions  are  recognized. 

Thereafter  he  somewhat  modified  this  statement,  but  it  may  be  stated 
that  at  the  present  time  and  in  the  interest  of  morality  and  the  rights 
arising  from  unions  which  may  be  recognized  in  law  as  matrimonial 
for  many  and  cogent  reasons,  very  slight  indications  of  a  desire  to 
convert  a  union  not  recognizable  at  law  prior  to  the  removal  of  an 
existing  impediment  into  one  recognizable  by  law  will  be  accepted  as 
evidence  of  a  new  contract.  It  may  be  that  this  one  carried  with  it 
some  moral  effect  due  to  the  ceremony  performed  many  years  before, 
and  a  continuous  matrimonial  cohabitation  wherein  no  question  of 
immorality  appears  to  have  entered.  Nor  does  it  appear  that  either 
party  ever  repudiated  the  apparent  sincerity  of  their  original  inten- 
tions to  sustain  to  each  other  the  relation  of  husband  and  wife.  There 
could  be,  therefore,  no  pronounced  change  in  their  social  or  matri- 
monial status,  but  the  passage  of  each  suc-ceeding  year  after  the  death 
of  Charlotte  fortified  the  long  existing  and  evident  purpose  of  the 
soldier  and  this  applicant  to  hold  themselves  out  to  the  world  as  hus- 
band and  wife  bona  fide.  So  that,  while  the  Department  may  not. 
under  the  peculiar  restrictions  of  the  law  of  the  State  in  which  the 
parties  in  interest  were  domiciled,  hold  that  this  applicant's  second  hus- 
band was  in  a  position  to  contrac't  a  legal  matrimonial  union  with  her 
in  May,  1865,  it  does  hold  that  a  marriage  at  common  law  arose  upon 
the  removal  of  the  impediment  thereto  in  the  death  of  Charlotte  Jan- 
uary 6,  1895. 

This  holding  would  appear  in  fact  to  satisfy  the  contentions  of  the 
appellant  made  in  her  appeal,  but  it  can  not,  as  hereinbefore  stated, 


\ 


I 


DECISIONS    RELATING    TO    PENSIONS.  161 

satisfy  any  theory  of  hers  that,  Ixjing  conceded  to  be  the  widow  in  law 
of  the  soldier  Tripp,  she  has  any  pensionable  status  under  the  act  of 
June  27,  1890,  for  she  did  not  become  his  lawful  wife  until  January 
6, 1895,  and  the  last  proviso  to  section  3  of  the  act  of  June  27,  181>0, 
enacts  that  a  widow  shall  have  no  title  under  this  statute  unless  mar- 
ried to  the  soldier  prior  to  its  passage. 

As  the  act  was  passed  in  June,  1890,  and  the  applicant  did  not  bei'ome 
the  lawful  wife  of  Tripp  until  January,  1895,  she  is  barred  of  title,  at 
lejLst  under  this  particular  statute. 

Your  adjustment  of  this  claim  is  in  every  respect  approved. 


PRACTICE— DISMISS^VX.— ACT  MARCH  3,  1899 -NOTICE. 

Cora  A.  Fanning  v,  Edwin  P.  Fanning. 

Claimant's  contention  that  she  waa  in  necessitous  circumstances  having  Ix^en  ("on- 
ceded  hy  the  Bureau  after  special  examination,  her  appeal  is  dismissed. 

Pensioner  is  entitled  to  thirty  days  from  receipt  of  a  copy  of  this  order  in  which  to 
appeal  from  the  last  Bureau  action,  under  the  act  of  March  1^,  189.},  conceding  her 
contention.     See  Ritter  r.  Ritter  (13  P.  D.,  40). 

Assistant  Secretary  ^.  L.  Canipbell  to  tlie  ConimiHs^km£r  of  Pensiorw^ 

January  31^  1903, 

Mrs.  Cora  A.  Fanning  appealed  October  3,  1902,  from  the  Bureau 
action  of  September  13,  1902,  rejecting  her  chilm  filed  January  27, 
11H)2,  under  the  first  proviso  of  the  act  of  March  3,  1899,  for  one-half 
the  pension  of  her  husband,  Edwin  P.  Fanning,  a  pensioner  under 
Certificate  No.  260894,  at  $6  per  month,  on  the  ground  that  she  was 
not  in  necessitous  circumstances  within  the  meaning  of  said  act. 

Claimant  contended  in  her  said  appeal  that  she  was  in  necessitous 
circumstances. 

The  appeal  was  considered  in  part  October  31,  1902,  when  in  view 
of  the  unsatisfactory  character  of  the  ex  parte  testimony  in  the  ca.se 
as  to  the  alleged  necessitous  circumstances  of  the  claimant,  as  well  as 
the  conflicting  testimon}'  as  to  the  alleged  marital  desertion  of  t'.ie 
claimant  by  pensioner,  the  papers  were  returned  to  the  Bureau  for  a 
special  examination,  readjudication,  and  report,  inviting  attention  to 
the  departmental  decision  of  May  31,  1902,  in  the  case  of  Fisher  v, 
Fisher  (12  P.  D.,  336),  as  to  the  construction  placed  upon  the  words 
''necessitous  circumstances"  in  said  act  of  March  3,  1899. 

The  case  was  accordingly  specially  examined  in  December,  1902, 
and  on  January  7,  1903,  the  Bureau  allowed  the  claim  and  forwarded 
the  papers  for  final  disposition  of  the  appeal. 

Claimant's  contention  that  she  was  in  necessitous  circumstances  hav- 
ing been  conceded  by  the  Bureau  after  special  exammatVow^Wv^  wp^^^ 
is  dismj^sed^  and  the  papers  in  the  case  are  hcrewit\\  retuTxv^^. 
p,  IX— VOL,  13—02 11 


162  DECISIONS    RELATING    TO    PENSIONS. 

Pensioner  will  be  entitled  to  thirty  days-f  rom  receipt  of  a  copy  of 
this  dismissal  in  which  to  appeal  from  the  Bureau  action  of  January  7, 
1903,  as  provided  in  Rules  14,  15,  and  16  of  Practice,  during  which 
period  suspension  of  pa^^ment  of  the  one-half  of  the  pension  in  contro- 
vers}^  will  be  continued.     (See  case  of  Ritter  v.  Ritter,  13  P.  D.,  40.) 


PATIIOIA>GICAL.  SKQITENCE— LIGHTNING  STUOKE  AN1>  PARALYSIS. 

Emily  C.  Bridge  (widow). 

The  records  of  the  War  Department  show  that  soldier  incurred  a  sunstroke  while  in 
the  service,  and  the  evidence  shows  that  he  was  struck  by  lightning  and  that 
there,  was  a  paralytic  condition  of  the  left  leg  immediately  follow^ing;  that  he 
continuously  thereafter  manifested  symptoms  of  paralysis  of  left  side  and  was 
mentally  weak,  the  history  of  the  case  unmistakably  pointing  to  a  disease  of  the 
brain.     He  died  from  a  brain  lesion  followed  by  general  paralysis,  June  26, 1899. 

Held^  That  as  there  is  a  strong  element  of  doubt  as  to  the  cause  of  the  fatal  brain 
trouble,  such  doubt  will  be  resolved  in  favor  of  the  claimant  and  the  death  caoae 
will  be  accepted  as  due  to  soldier's  military  service. 

Assintajit  SecreiaTY  F,  Z.  Camjyhdl  to  the  CrminiiMsioner  of  Pe?mom, 

January  31,  1903. 

Herewith  are  returned  the  papers  in  the  claim  of  Emily  C.  Bridge, 
which  was  first  considered  by  the  Department  in  March  last,  when  the 
Bureau  was  instructed  to  reopen  the  widow's  claim  for  the  purpose  of 
a  special  examination. 

The  histor}'  of  the  claim,  together  with  the  reasons  for  reopening 
the  same,  were  contained  in  said  letter,  but  in  order  that  a  full  under- 
standing may  be  had  of  the  case  said  letter  will  be  repeated  herein. 

The  letter  reads  as  follows: 

Emily  C,  widow  of  Harvey  Bridge,  formerly  a  private  in  Company  D,  Thirty- 
second  Wisconsin  Volunteer  Infantry,  filed  July  22,  1899,  a  declaration  for  widow*8 
pension  under  the  general  law,  alleging  the  death  of  the  soldier  June  26,  1899,  **of 
paralysis  due  to  a  stroke  of  lightning  incurre<l  in  the  al>ove-named  service." 

This  claim  was  rejecte<l  Octolxir  2,  1901,  in  conformity  with  the  following  indorse- 
ment on  face  brief  l>y  a  legal  reviewer:  * 

"Approved  for  rejection  on  the  ground  that  soldier's  death  from  paralysis  (hemi- 
plegia) is  not  accei)ted  as  the  result  of  partial  loss  of  right  thumb,  loss  of  sight  of 
left  eye  and  resulting  disease  of  right  eye  for  which  he  was  i>ensione<l,  nor  as  a  sequel 
of  alleged  stroke  of  lightning,  and  there  is  no  record,  me<lical  or  other  satisfactery 
evidence  of  origin  in  service  of  any  disability  which  might  cause  the  fatal  disease. 
(See  medical  action  on  preceding  face  brief.)'* 

The  medical  action  to  which  reference  is  ma<le  is  dateii  Septeml)er  13,  1901,  and 
shows  that  soldier's  death  '^resulted  from  paralysis  (hemiplegia)  not  due  to  causes 
which  have  been  legally  accepted." 

As  indicated  in  the  preceding  indorsements,  the  soldier  was  at  the  date  of  his 
death  pensioned  on  account  of  partial  loss  of  right  thumb,  loss  of  sight  of  left  eye, 
and  n^snlting  disease  of  right  eye. 
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The  claimant  entered,  October  10,  1901,  an  appeal  from  the  action  rejecting  her 
claim,  setting  out  that  her  husband  was  pensioned  at  the  rate  of  $30  per  month  for 
"lightning  stroke  and  results  incurred  in  service  and  line  of  duty."  She  contends 
that  the  action  of  rejection  was  in  **  violation  of  all  the  rules  of  testimony,  as  the 
preponderance  of  proof  is  wholly  in  favor  of  the  claim." 

In  explanation  of  the  action  the  following  communication  from  the  Bureau,  under 
date  of  July  19,  1901,  was  sent  to  the  claimant: 

"Madam:  Replying  to  your  recent  communication  addressed  to  the  President  and 
forwarded  to  this  Bureau  for  reply,  relative  to  your  claim,  No. 702437,  as  widow  of 
Haney  Bridge,  late  of  Company  D,  Thirty-second  Wisconsin  Volunteer  Infantry, 
yoQ  are  advised  as  follows: 

"You  state  in  your  letter  that  at  the  time  of  the  soldier's  death  he  was  drawing  a 
pension  under  the  general  law,  at  the  rate  of  $30  per  month,  for  lightning  stroke  and 
rcsalta  incurred  in  the  service  and  line  of  duty;  that  he  died  from  the  disability 
above  set  forth,  and  that  upon  this  question  the  proof  is  conclusive. 

"The  statements  made  by  you  are  not  in  accordance  with  the  facts,  as  shown  by 
the  evidence  on  file  in  this  Bureau. 

"First  The  soldier  at  the  time  of  his  death  was  not  a  pensioner  for  lightning 
fitrokeand  results  incurred  in  the  service.  If  you  will  examine  his  i)ension  certifi- 
cate you  will  see  that  he  was  pensioned  for  partial  loss  of  right  thumb,  loss  of  sight 
of  left  eye,  and  resulting  disease  of  right  eye.  The  Bureau  did  not  accept  these  dis- 
abilities as  a  result  of  a  stroke  of  lightning.  It  is  true  that  the  soldier  alleged  that 
while  in  service  he  had  incurred  a  lightning  stroke,  which  resulted  in  loss  of  eight 
of  left  eye.  However,  as  evidence  was  furnished  to  show  that  he  suffered  from  an 
affection  of  the  left  eye  while  in  service,  the  Bureau  accepted  the  same  as  sufficient 
to  show  the  incurrence  of  the  disease  of  left  eye  in  service  and  line  of  duty,  regard- 
less of  the  question  as  to  whether  the  same  was  a  result  of  a  lightning  stroke,  as 
alleged,  or  due  to  other  causes. 

"Second.  The  disabilities  for  which  the  soldier  was  pensioned  were  not  the  cause 
of  his  death.     The  affidavit  of  Dr.  Baxter  filed  in  this  Bureau  shows  that  the  soldier 
died  as  a  result  of  hemiplegia,  or  paralysis  of  the  left  side,  and  general  debility,  due 
to  old  age  and  long-continued  sickness.    The  hemiplegia  in  this  case  was,  undoubt- 
edly, a  result  of  cerebral  hemorrhage,  or  an  affection  of  the  brain  due  to  a  like  cause, 
resulting  from  a  degeneration  of  the  blood  vessels  of  the  brain.     Your  husband  at 
the  time  of  his  death  was  past  sixty-eight  years  of  age.     He  had  reached  the  time  of 
life  when  cerebral  hemorrhages  and  like  affections  of  the  blood  vessels  of  the  brain 
occur  most  frequently,  according  to  the  tables  of  vital  statistics.     Senile  degeneration 
of  the  arteries  is  universally  admitted  to  be  the  most  potent  CAuse  of  such  diseases, 
and,  as  before  stated,  the  soldier  is  shown  to  have  passed  his  sixty-eighth  year. 
Such  a  cause  is  shown  to  have  existed  in  this  case,  and  the  burden  of  proof  is  upon 
you  to  show  that  his  death  was  due  to  other  causes. 

"As  the  soldier  lived  for  some  thirty-five  years  after  the  incurrence  of  the  alleged 
stroke  of  lightning,  and  as  the  certificates  of  his  numerous  medical  examinations  fail 
to  show  that  he  was  suffering  from  any  appreciable  results  thereof  during  that  period, 
his  death  can  not  be  accepted  as  a  result  of  the  lightning,  stroke  as  alleged. 

**Any  additional  testimony  that  you  may  desire  to  submit  to  show  that  the  sol- 
dier's death  was  the  result  of  his  military  service  will  be  given  careful  consideration 
by  the  Bureau." 

As  set  oat  in  this  communication,  the  claimant  is  in  error  in  her  statement  that 
her  husband  was  a  pensioner  on  account  of  "lightning  stroke  and  results,''  but  it 
appears  that  as  a  fact  he  did  claim  in  his  declaration  for  invalid  pension  that  the  loss 
of  sight  was  due  to  a  lightning  stroke.  He  also  alleged  other  disabilities  as  due 
to  said  lightning  stroke  which  may  have  bearing  on  the  death  cause,  «kiv«\  lot  \\m 
reason  the  history  oi  the  claims  Bled  by  the  sokiier  will  be  herem  biie^y  t«vw^^» 
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This  seems  tne  more  necessary  on  account  of  the  statement  in  the  indorsement 
rejecting  tlie  widow's  claim,  that  there  is  "no  satisfactory  evidence  of  origin  in 
service  of  any  disability  which  might  cause  the  fjital  disease'* — paralysis. 

The  records  of  the  War  Department  show  that  he  was  enrolled  in  Company  G, 
First  Wisconsin  Infantry,  September  12,  1861,  and  discharged  May  12,  1862,  on  sur- 
geon's certificate  of  disability. 

A  copy  of  said  certificate  of  disability  is  not  on  file  with  the  case.  The  medical 
records  show  him  treated  from  March  11, 1862,  for  rheumatism,  and  furloughed  April 
30,  1862. 

He  again  enlisted  August  21,  1862,  in  Company  D,  Thirty-second  Wisconsin  Vol- 
unteer Infantry,  and  was  mustered  out  June  12, 1865.  The  reconl  further  shows  that 
he  was  admitted  to  post  hospital,  Decatur,  Ala.,  June  25,  1864,  with  sunstroke, and 
returned  to  duty  July  12,  1864. 

He  filed  his  first  declaration  for  pension  November  11,  1878,  in  which  he  alleged, 
among  other  things,  that  at  Decatur,  Ala.,  while  on  picket  duty,  in  March,  1864,  he 
was  struck  by  lightning  and  remained  unconscious  for  alx)ut  four  hours,  and  after 
regaining  consciousness  he  was  totiilly  blind  in  left  eye. 

In  a  declaration  file<l  April  21,  1881,  he  alleged  that  he  was  disabled  by  partial 
paralysis  of  left  side  in  addition  to  the  causes  for  which  pension  had  been  allowed. 
This  appears  to  have  l)een  the  first  paper  executed  by  the  soldier  in  which  paralysis 
of  left  side  was  alk»ged,  but  in  supjwrt  of  his  orignal  claim  he  filed  February  6, 1S80, 
an  affidavit  of  Dr.  George  W.  Fay,  late  assistant  surgeon.  Thirty-second  Wisconsin 
Volunteer  Infantry,  which  sets  out  the  soldier  was  struck  by  lightning  and  "taken 
up  for  dead,"  and  that  after  several  hours'  treatment  he  revival,  but  did  not  entirely 
recover  so  long  as  he  had  knowledge  of  him,  and  that  his  left  side  waa  paralyzed  and 
the  sight  of  the  left  eye  was  very  much  affected. 

It  will  l>e  noted  that  this  affidavit  was  filed  in  support  of  the  soldier's  claim  for 
jxiusion  on  account  of  the  loss  of  sight  of  left  eye  and  l)efore  he  claimed  pension  on 
account  of  paralysis  of  left  side,  and  this  is  also  true  of  the  afi^idavit  of  Dr.  Isaac 
Howard,  filed  July  30,  1880,  in  which  he  testifie<l  as  follows: 

**  *  *  *  That  I  was  calle<i  to  attend  the  said  applicant  fre<]uently  in  summer  of 
1865  in  a  profes.'^ional  manner.  This  was  imme<liately  after  his  return  from  the 
Army.  That  I  treated  him  also  in  the  summer  of  1866,  and  have  been  personally 
acquainted  with  said  Harvey  Bridge  ever  since.  That  when  I  first  saw  him,  the 
said  Harvey  Bridge,  the  thumb  of  his  right  hand  had  lx?en  amputate<I  and  the  sight 
of  his  left  eye  destroyed  and  the  left  side  paralyzed,  and  that  said  disabilities  have 
continued  until  the  present  time;  and  further  that  his  disability  is  permanent  and 
can  never  Ixi  removed,  imd  further  say  that  I  have  fio  interest  in  thealwve  claim." 

Dr.  Leonidas  E.  Best  testified  in  an  affidavit  filed  May  13,  1886,  that  the  soldier 
was  subject  to  fainting  spells  of  epileptic  type. 

June  14,  1887,  he  was  adjudged  *'a  mentally  incomjietent  person  "  by  the  probate 
court  of  countv  of  Kent,  Mich. 

The  captain  of  his  company,  James  Freeman,  t4.?stified  as  to  the  lightning  stroke, 
and  that "  he  always  draggtni  his  fot)t  in  marching,  after  said  injury,  the  left  foot,  "etc. 

In  the  last  certificate  of  medical  examination,  which  was  made  under  a  ]>endiu^ 
claim,  May  15, 1899,  or  about  six  weeks  prior  to  the  soldier's  death,  shows  that  paral- 
ysis of  left  si<le  was  then  well  marked.  He  could  not  use  left  hand  at  all,  finger 
were  stiff  and  atropliicMl. 

He  could  not  stand  without  support  and  could  not  walk  without  assistance. 

The  other  certificates  of  examination  in  the  case,  five  in  numl)er,  fail  to  disclose 
that  he  was  suffering  with  paralysis,  although  in  his  statements  to  the  several  boards 
making  said  examinations  he  reiterated  his  claim  that  he  was  so  afflicted. 

G.  A.  Baxter,  M.  D.,  furnished  Octol:)er  14, 1899,  the  following  affidavit  in  support 
of  the  widow' ti  cJaiin: 


I 
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"*  *  *  He  did  not  know  the  soldier  prior  to  enlistment.  The  first  time  he 
ersaw  him  was  on  or  about  the  5th  day  of  December,  1897,  when  he  was  called 
treat  his  wife,  Mrs.  Bridge,  for  an  injury  from  a  fall.  On  or  about  January  2, 
)9, 1  was  called  to  treat  Harvey  Bridge.  At  that  time  he  was  the  victim  of  hemi- 
!gia,  totally  helpless  as  to  both  motion  and  sensation  in  arm,  and  with  the  slight- 
de^rree  of  greatly  retarded  motion  in  foot  alone.  Inability  to  retain  urine  any 
gth  of  time.  He  had  a  stroke  of  paralysis  embracing  one  whole  side.  Also  great 
jpnoea,  and  died  as  a  result  of  the  above  diflficulties,  including  the  general  debility 
)Id  ageand  long-continued  sickness,  on  the  26th  day  of  June,  1899,  in  Chattanooga, 
m." 

t  is  noted  that  Dr.  Baxter  fails  to  state  when  the  stroke  of  paralysis  occurred,  or 
condition  of  the  soldier  on  the  5th  of  December,  1897,  wh€»n  he  first  saw  him. 
also  fails  to  state  the  nature  of  the  "long-continued  sickness"  which  was  a  factor 
leath  cause. 

'he  Bureau  evidently  regarded  the  paralysis  of  left  side  which  caused  the  soldier's 
th  as  due  to  a  cerebral  hemorrhage  occurring  at  a  recent  period;  and  a  result  of  a 
eneratioli  of  the  blood  vessels  of  the  brain  and  that  such  degeneration  was  prob- 
y  due  Uy  senile  changes.  In  view  of  the  record  and  the  evidence  in  this  case  these 
elusions  are  not  fully  warranted.  In  the  first  pla(«  we  have  in  rheumatism,  of 
ich  there  is  a  record,  a  cause  for  such  hemorrhage.  In  the  second  place  it  can 
be  denied  that  the  pensioner  suffered  with  left  hemiplegia  at  a  period  long  before 
"stroke"  testified  to  by  Dr.  Baxter.  Furthermore,  the  evidence  is  not  clear 
t  he  had  such  stroke  in  January,  1899.  He  was  mentally  incomj^etent  in  1886, 
was  subject  to  epileptiform  seizures.  He  incurred  a  sunstroke  in  service,  and 
bably  also  a  lightning  stroke.  In  other  words,  there  were  sufficient  caases  of 
ice  origin  to  account  for  a  disease  of  his  brain.  All  hemiplegias  are  not  due  to 
ibral  hemorrhages.  It  must  be  more  than  a  coincidence  that  he  was  paralyzed 
HTvice  and  showed  symptoms  of  same  for  a  long  i)eriod  thereafter,  and  died  of 
cause  in  1899. 

11  the  facts  and  circumstances  in  this  case  warrant  a  reopening  of  the  widow's 
cte<i  claim,  and  it  is  so  directed.  The  papers  should  l)e  referred  to  the  special 
uination  division  of  the  Bureau  with  instruction  that  iMjrsons  having  knowledge 
he  soldier's  condition  in  service  and  afterwards  be  s€^n  and  their  depositions 
n. 

'he  special  examination  was  duly  made  as  directed  in  the  preceding 
pr  and  the  Bureau  considered  the  evidenco  thus  obtained  and  again 
cted  the  claim  upon  the  grounds  previously  stated.  In  fact,  the 
us  of  the  case  so  far  as  the  Bureau  is  concerned  remains  unchanged 
1  the  exception  that  it  is  admitt4?d  the  soldier  sustained  a  lightning 
ke  in  service  as  shown  by  the  recent  legal  approval  on  the  brief 
.  Said  legal  approval  not  only  admits  origin  in  service  of  light- 
r  stroke  but  any  disability  resulting  therefrom.  In  the  recent 
ical  action  on  the  case,  paralysis  (hemiplegia)  is  not  accepted  as  a 
lit  of  said  lightning  stroke. 

he  testimony  of  witnesses  as  to  incurrence  of  lightning  stroke  will 
he  discassed,  as  the  Bureau  has  accepted  that  such  was  the  case, 
real  question  at  issue  is  whether  said  lightning  stroke  so  affect^cd 
soldier  as  to  lead  to  his  death  in  the  manner  described  by  the 
nding  physician. 
H  indicated  in  the  letter  herein  quoted,  the  Departmoul  \s  wo^^-^t^ 
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pared  to  concur  in  the  conclusion   nmched  by  the  medical  bninch  of 
the  Bureau.     As  before  stated,  all  hemiplegias  are  not  caused  by  cere 
bral  hemorrhage. 

It  was  pointed  out  in  said  letter  that  the  affidavit  of  the  assistant 
surgeon  of  the  soldier's  regiment,  filed  February  6,  1880,  showed  h^ 
w^as  struck  by  lightning  and  '^  taken  up  for  dead,"  and  that  he  did  not 
recover  as  long  as  the  affiant  knew  him,  and  that  his  left  side  wa^ 
paralyzed.  This  witness  was  not  seen  by  a  special  examiner,  and  th^ 
failure  to  do  so  is  not  explained. 

Of  the  original  medical  affiants  in  the  case  it  is  shown  that  Dr.  Isaa^ 
Howard  is  dead  and  that  Dr.  J.  E.  Breed  is  reported  mentalh'  incom^ 
petent.  Dr.  Howard's  affidavit  was  made  a  part  of  the  letter  of  th^ 
Department  heretofore  quoted. 

Dr.  Breed,  in  an  affidavit  in  his  own  handwriting  filed  in  the  cas(5 
September  15,  1894,  testified  that  he  had  practiced  medicine  for  forty- 
five  3'ears;  was  well  acquainted  with  the  soldier;  knew  him  prior  to 
his  entering  the  service  and  ever  since.  He  had  never  treated  him, 
but  was  familiar  with  all  his  symptoms.  His  left  eye  was  badly  dis- 
eased and  his  left  side  and  limbs  nearly  pamlyzed.  "He  goes  trem- 
bling and  tottering  and  groping  in  a  feeble  way  distressing  U)  see.  He 
is  a  wreck  and  has  been  ever  since  he  came  from  the  Army,  menUilIy 
and  physicalh\" 

Dr.  I).  E.  Best,  of  Grand  Rapids,  Mich.,  testified  before  the  special 
examiner  that  all  he  can  recall  in  regard  to  the  soldier  was  that  he  was 
brought  to  him  with  a  view  to  have  him  certify  that  his  disabilities 
continued.     He  made  an  affidavit  at  the  time. 

This  affidavit  has  been  heretofore  noted. 

Dr.  Griswold,  also  of  Grand  Rapids,  Mich.,  who  had  not  l>efore 
furnished  evidence  in  the  case,  only  as  a  member  of  an  examining 
board,  testified  before  the  examiner  that  he  remembered  the  soldier, 
who  formerly  lived  in  Grand  Rapids.  His  books  show  that  he  treated 
him  frequently  during  the  year  1881  and  again  in  1891,  but  the  causes 
for  treatment  are  not  recorded.  He,  however,  reaiUs  him  a^  a  spare 
built,  unhealthy  looking  man  with  a  peculiar  looking  eye  and  pro- 
gressive attixic  symptoms  and  the  appeanince  of  a  man  suffering  from 
progressive  atsixia  or  some  form  of  spinal  disease.  He  can  not  remem- 
ber that  he  used  one  limb  differentlv  from  the  other.  He  remembers 
him  as  a  garrulous  man  with  less  than  average  mentality.  This  wit- 
ness was  a  member  of  the  board  of  examiners  at  Gnmd  Rapids,  and 
in  such  capacity  examined  the  soldier  March  5,  1879,  April  30,  1881, 
and  August  16,  1882,  and  signed  the  certificates  of  said  examinations 
which  stated  that  there  was  no  evidence  of  paralysis.  The  affidavit 
of  this  physician  tends  to  lessen  the  value  of  said  certificates. 

Dr.  W.  H.  Blakeley,  of  Bowling  Green,  Ky.,  testified  that  he  prac- 
ticed medicine  for  about  twent} -five  years;  that  he  knew  Harvey 
Bndj^e,  the  soldier.     He  can  not  say  that  he  gave  him  any  special 
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treatment.  *'  He  had  paralysis  agitans,  and  was  partially  deaf,  and 
was  virtually  an  imbecile.  He  has  no  idea  what  caused  the  paralysis." 
While  he  knew  him  he  was  not  able  to  do  any  labor.  He  was  inca- 
pacitated mentally  and  physically.  The  most  of  the  time  he  required 
the  attendani^  of  another  person. 

Dr.  Baxter,  of  Chattanooga,  Tenn.,  the  remaining  medical  witness, 
testified  that  his  recollection  of  the  case  is  too  indistinct  to  be  of  value. 
He  is  sure  he  had  paralysis,  which  proved  fatal.  He  was  first  called 
to  treat  the  wife  of  the  soldier,  and  can  not  sav  as  to  his  condition  at 
the  time  further  than  he  had  some  trouble  with  one  eye,  was  weak 
mentally  and  physically.  It  was  perhaps  a  year  and  a  half  after  treat- 
ing his  wife  that  he  was  called  to  see  the  soldier,  and  found  he  had  a 
stroke  of  paralysis;  one  side  was  affected;  doi\s  not  remember  which 
side.  He  can  not  rememl)er  that  he  had  anv  paralvsis  when  he  was 
called  to  treat  his  wife.  It  is  his  opinion  the  paralysis  was  due  to  cere- 
bral hemorrhage,  but  he  can  not  be  certain  as  there  was  no  post- 
mortem examination.  Old  age  and  general  del)ilit3'  would  l)ring  about 
"changes  in  the  coats  of  the  blood  vessels  of  the  brain,  which  might 
lead  to  rupture  and  hemorrhage  in  the  brain.'' 

Not  one  of  these  witnesses  gives  dates  of  treatment  of  the  soldier 
and  same  can  only  be  approximated  from  the  testimony  of  the  claimant, 
who  testifies  as  to  time  of  residence  in  the  places  where  the  witnesses 
lived. 

The  testimony  of  many  lay  witnesses  was  taken,  simie  as  t-o  origin, 
but  most  as  bearing  upon  the  soldier's  condition  after  his  discharge 
from  the  service. 

The  claimant,  whose  reputation  is  reported  as  ''good,"  testified  that 
she  was  living  at  Oshkosh,  Wis.,  when  her  husband  returned  from  the 
Army.  At  that  time  his  left  e\'e  was  blind  and  his  left  side  was  par- 
tially paralyzed.  He  complained  of  numbness  of  left  arm  and  leg, 
also  of  dizzy  spells  and  pain  in  head.  He  would  have  something  like 
fainting  spells  and  would  fall.  There  was  no  time  after  his  discharge 
until  his  death  when  it  was  safe  for  him  to  be  alone.  She  has  seen 
him  when  he  walked  as  if  he  were  intoxicated,  when  in  fact  he  was 
not.  He  w^as  sometimes  unconscious,  and  he  always  vomitinl  after  the 
sp(»lls  described.  "  His  eyes  would  dance  up  and  down  even  when  not 
in  one  of  the  said  spells  if  he  got  excited.  ■'  Sometimes  his  head  would 
jerk  if  he  became  tired  or  excited.  They  lived  on  a  farm  in  Wiscon- 
sin for  eight  or  ten  years  after  the  soldier\s  return  from  the  Army, 
when  they  removed  to  Grand  liapids,  Mich.,  and  lived  there  for 
eighteen  years.  From  this  place  they  removed  to  Clint/onville,  Wis., 
and  stayed  some  six  or  seven  years;  thence  to  Bowling  Green,  Ky., 
where  they  resided  for  a  little  less  than  a  year.  From  Bowling 
Green  they  went  to  Chattanooga,  where  her  husband  died.  She 
t'hould  have  stated  that  nfUu'  her  husband  returned  ivo\\\  \.W  Xwvv^ 
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they  first  resided  at  Flowerfield,  Mich.  At  this  place  his  physiciax^ 
was  Dr.  Isjiac  Howard.  Dr.  Griswold  was  their  ph^^sician  at  Grand 
Rapids,  and  Dr.  Breed  at  Clintonville.  Dr.  Blakeley  was  the  soldier's 
physician  at  Bowling  Green. 

It  will  be  noted  that  the  testimony  of  these  several  physicians  nam^ 
by  the  claimant  shows  the  soldier  presented  during  the  whole  period 
from  discharge  to  death  a  connected  history  of  some  disease  of  h^^ 
nervous  system,  the  symptoms  pointing  particularly  to  some  lesion  o* 
the  brain. 

The  claimant  further  testified  that  the  soldier's  fatal  attack  diffei^e^ 
from  the  previous  ones  only  in  severity.  The  doctor  was  not  immedi-' 
ately  called.  He  was  not  entirely  paralyzed  until  this  bad  spell  ir^ 
December,  1898. 

After  this  attack  it  was  necessary  to  fan  him  all  the  time,  his  breath- 
ing was  l)ad  and  the  doctor  siiid  it  was  because  he  was  paralyzed  across 
his  stomach  and  l)owels.     On  the  day  after  Dr.  Baxter  was  called  the 
soldier  remarked  that  his  left  arm  was  becoming  paralyzed,  and  within 
a  day  or  two  he  said  his  left  leg  also  was  getting  worse.     Finally  all 
parts  became  paralyzed  with  the  exception  of  the  right  arm. 

Other  members  of  the  soldier's  family^  gave  evidence  before  the 
special  examiner,  but  as  said  testimony  is  to  the  same  effect  as  that 
already  referred  to  it  will  not  be  abstracted.  It  can  be  said,  however, 
that  the  evidence  of  all  the  other  lay  witnesses  in  the  ca^e  jwints  to  the 
fact  that  the  soldier  was  weak  minded  and  manifested  some  abnor- 
mality of  left  arm  and  leg,  which  was  thought  to  be  paralysis. 

Some  adverse  testimony  was  introduced  into  the  case  by  a  witness 
as  to  origin  in  service  of  lightning  stroke,  this  witncvss  expressing 
the  belief  that  soldier  did  not  receive  a  lightning  stroke,  but  did  con- 
tract syphilis  in  service,  and  was  otherwise  suffering  from  the  effects 
of  vicious  habits.  The  evidence  given  by  this  witness  is  largely  out- 
weighted  and  is  entirely  insufficient  to  establish  the  facts  to  which  he 
testified. 

To  recapitulate:  The  records  of  the  War  Department  show  the  sol- 
dier incurred  a  sunstroke  while  in  the  service,  and  the  evidence  of 
officers  of  his  regiment,  including  the  surgeon  and  his  commdes,  shows 
that  he  was  struck  by  lightning,  that  there  was  a  paralytic  condition 
of  left  leg  iuuuediately  following  the  said  stroke  of  lightning,  and  that 
he  continuously  manifested  symptoms  of  paralysis  of  left  side  and  was 
mentally  weak.  The  whole  history  of  the  case  unmistakably  points  to 
a  disease  of  the  brain,  and  it  remains  to  )>e  determined  w  hether  it  is 
probable  suid  disease  of  the  brain  was  caused  i>y  lightning  stroke  and 
was  th(»  sauK^  that  caused  the  soldier's  death  or  was  pathologically 
relattnl. 

It  seems  to  the  Department  that  there  can  be  no  doubt  that  the 
lightning  stroke  dated  the  commencement  of  his  mental  defect,  and  it 
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seems  reiisonable  to  ascribe  the  weakness  or  paralysis  of  bis  left  side 
to  the  same  accident. 

In  regard  to  the  effects  of  a  lightning  stroke  on  the  brain  Clevenger 
(Medical  Jurisprudence  of  Insanity)  says  same  may  cause  symptoms 
identical  with  those  due  to  head  injury.  Now,  it  is  well  known  that  a 
head  injury  apparently  slight  in  chamcter  may  cause  capillary  apo- 
plexies, which  could,  of  course,  excite  inflammation  and  result  in 
chronic  abscess  of  the  brain. 

The  Department  appreciates  the  fact  that  the  interval  of  time 
between  the  lightning  stroke  and  the  death  of  the  soldier  raises  a 
doubt  as  to  the  possibility  of  an  abscess  continuing  for  such  a  period, 
but  there  is  recorded  in  Ziemssen's  Cj^clopsedia  of  Medicine  a  case 
where  the  duration  of  the  latent  stage  was  twenty -six  years.  This 
same  authority  says  the  symptoms  of  the  localized  disease  may  be 
"Hemiplegia,  or  hemiparesis,  or  paralysis  merely  of  one  extremity." 

The  attending  physician  of  the  soldier  testiticd  that  he  is  sure  the 
soldier  was  paralyzed  and  that  it  is  his  opinion  said  paralysis  was  due 
to  cerebral  hemorrhage,  but  that  he  could  not  be  certain  because  there 
was  no  post-mortem  examination. 

Huguenin  (Affections  of  the  brain,  Ziemssen  Cyclopiedia  of  Medicine) 
savs:  .  ' 

If  an  abscess  breaks  tlirough  into  the  ventricle,  the  terminal  stapre  can  comport 
itself  as  in  a  large  acute  apoplexy.  We  have  even  seen  several  embolic  infarctions 
with  considerable  hemorrhage,  which  broke  through  the  region  of  the  ganjilia  into 
the  ventricle — that  is,  which  burst  the  thin  wall  between  the  focus  and  ventricle  and 
caused  the  symptoms  of  perforation  of  an  abscess,  exactly  as  above  describee!,  and 
were  also  diagnosticated  during  life  as  ruptured  foci.  If,  however,  the  antecedents 
of  the  patient  are  not  accurately  known,  the  differentiation  here  is  impoasible. 

If  the  abscess  pursues  a  typical  course,  and  if  it  can  l)e  accurately  followe<l  from 
the  beginning,  it  is  of  course  impossible  to  mistake  it  for  apoplexy  and  embolism. 

The  Department  quotes  this  authority  to  show  that  in  eases  where 
**the  antecedents  are  not  accurately  known  "  a  rupture  of  a  chronic 
abscess  of  the  brain  can  not  be  differentiated  from  a  cerebnil  hemor- 
rhage, apoplexy. 

The  attending  physician  of  the  soldier  had  not  an  accurate  knowl- 
edge of  the  case — had  not  followed  it  from  the  beginning  -hence  may 
have  been  mistaken  as  to  the  real  pathology. 

The  Department  fully  indorses  the  statement  contained  in  the 
BureAu\s  letter  to  the  claimant  that  the  soldier  had  reached  an  age 
when  cerebral  hemorrhage  and  like  affections  of  the  brain  occur  most 
frequently,  and  that  senile  degeneration  of  the  arteries  is  universally 
admitted  to  be  the  most  potent  cause  of  such  diseases,  and  bus  so  held 
in  many  cases,  yet  in  this  case  there  is  a  strong  element  of  doubt  as 
to  the  cause  of  the  fatal  brain  trouble  and  it  is  believed  this  doubt 
should  be  resolved  in  favor  of  the  claimant. 

The  action  is  reversed. 
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Al»l»EAL.-Pll^VCTICE— INCREASE— DISABILITY— THIRD  GRADE- 
evidence. 

William  McCracken. 

1.  Where  the  attorney  of  record  files  an  appeal  in  an  invalid  claim  after  a  soldier's 

death,  and  the  surviving  widow  thereafter  executes  a  power  of  attorney  to  the 
same  attorney  empowering  him  to  prosecute  said  appeal  and  claim,  she  adopts 
said  appeal  as  her  own,  and  from  that  time  on  such  attorney  represents  the 
widow  and  not  the  deceased  soldier,  and  said  appeal  will  be  treated  as  a  valid 
8ul)sisting  appeal  made  by  the  widow. 

2.  Soldier  was  pensioned  under  the  general  law  at  the  rate  of  $17  per  month  by 

reason  of  a  disability  resulting  from  right  inguinal  hernia,  rheumatism  and 
resulting  disease  of  the  heart.  On  August  15,  1900,  he  filed  a  claim  for  increase, 
which  was  rejected  on  June  29,  1901,  on  the  ground  that  |17  per  month  was 
commensurate  to  existing  disability  due  to  the  causes  on  account  of  which  he 
was  pensioned.  It  is  held  that  said  action  was  erroneous  for  the  reason  that  the 
certificate  of  medical  examination  held  under  the  pending  claim  disclosed  the 
existence  of  a  disability  which  was  equivalent  to  the  loss  of  a  hand  or  a  foot. 

Assistant  Secretary  J^.  Z.  Campbell  to  tlte  Ctwunisnioner  of  Pefisians^ 

January  SI,  1903. 

William  McCmcken,  second  lieutenant  of  Company  D,  Seventieth 
Indiana  Volunteer  Infantry,  was  pensioned  under  the  provisions  of 
the  ^enei'al  law  by  reason  of  a  disability  resulting  from  right  inguinal 
hernia,  rheumatism  and  resulting  disease  of  the  heart.  From  June 
22,  1889,  he  received  $17  per  month.  On  August  15,  1900,  he  filed  a 
claim  for  increase,  which  claim  was  rejected  by  action  taken  on  June 
29,  1900,  on  the  ground  that  $17  per  month  was  commensurate  to 
existing  disability  due  to  the  causes  which  had  been  accepted. 

It  appears  that  the  soldier  died  on  September  13, 1901,  and  on  Octo- 
ber 12  next  thereafter  his  attorney  of  recprd  filed  an  appeal  i*esting 
upon  the  contcmtion  therein  set  forth  as  follows: 

Said  pensioner  is  in  receipt  of  $17  per  month  upon  disability  from  right  inguinal 
hernia,  rheumatism  and  resulting  disease  of  heart,  disabilities  incurred  while  in  the 
military  service  as  shown  and  establi^^he<l  by  him.  Filed  an  application  for  increase 
August,  1900.  Was  medically  examined  by  a  board  of  surgeons  at  Martinsville,  Ind., 
February  27,  1901.  He  contends  that  he  was  acconled  a  very  fair  medical  examina- 
tion by  said  board,  and  believes  that  the  decision  of  claim  was  not  in  accon^lance 
with  the  recommendation  made  ]>y  said  board  in  the  report  of  said  examination,  as 
stated.  That  he  believes  the  same  to  have  l)een  shown  that  his  disabilities  were 
equivalent  to  the  loss  of  a  hand  or  foot. 

On  Decemlier  27,  1901,  was  filed  a  power  of  attorne}^  by  Laura 
McCracken,  the  widow  of  the  soldier,  in  which  she  appointed  Henry 
Holt,  the  same  attorney  who  tiled  the  appeal  above  mentioned,  her 
true  and  law^f ul  attorney  in  fact,  with  full  and  legal  authorit}^  to  prose- 
cute the  al)ove -mentioned  claim.     In  said  paper  she  declares  as  follows: 

That  she  is  the  wi<low  of  said  soldier,  and  that  he  died  on  the  13th  <lay  of  Sep- 
tember, 1901,  and  left  ]>ending  an  appeal  from  (lecinion  of  honorable  CommlBsioner 
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of  Pensions  by  ilcK^ket  No.  71,507,  relative  to  adverse  decision  in  claim  for  increase 
of  penaion  under  certificate  No.  206518,  and  she  desires  to  complete  said  appeal  to 
final  decision,  and  she  executes  this  for  said  purpose. 

It  will  be  ohseiTcd  that  the  .soldier  died  shortly  after  the  rejection 
of  his  claim  for  increase,  and  that  his  attorney  of  record  filed  an 
appeal  in  the  case  after  his  death,  and  that  while  said  a{)peal  was  on 
file  the  claimant  in  the  case  executed  the  above-recited  power  of  attor- 
ney. The  letter  transmitting  the  papers  in  the  case  suggests  that  the 
appeal  should  be  dismissed  for  the  reason  that  the  same  was  filed  after 
the  death  of  the  soldier.  Attention  is  called  to  the  decision  in  the 
case  of  Floyd  C.  Webster,  certificate  No.  308282.  The  appeal  in  the 
Webster  case  was  dismissed  on  the  ground  that  the  same  was  filed  by 
the  attorneys  of  the  soldier  after  the  time  of  his  death.  The  case  of 
Margaret  Hawkins  (10  P.  D.,  191)  was  cited  as  authority  for  the  action 
taken.    In  the  Hawkins  case  it  was  held  as  follows: 

Where  a  claimant  dies  prior  to  the  final  rejection  of  pension  claim  by  the  Bureau 
of  Pensions  the  authority  of  the  attorney  of  claimant  is  terminated,  and  without  fur- 
ther authority  from  those  succeeding  to  the  right,  in  whole  or  in  part,  of  the  deceased 
claimant  the  attorney  has  no  right,  power,  or  authority  to  api)eal  from  such  Bureau 
action. 

A  similar  ruling  was  made  in  the  case  of  Jamen  Keating  (7  P.  D., 
280),  wherein  it  was  held  as  follows: 

Where  the  soldier  died  before  final  action  by  the  Bureau  of  Pensions,  his  claim 
having  been  8ul)sequently  rejected, 

Ifddf  That  the  attorney  of  record  has  no  lejgal  right  to  appeal  from  such  rejection 
without  first  obtaining  from  the  widow  of  the  soldier  a  power  of  attorney  to  continue 
its  prosecution. 

It  will  be  observed  that  there  is  a  distinction  between  the  cases  cited 
and  the  claim  at  bar.  In  neither  of  said  cases  does  it  appear  that  the 
widow  or  anyone  succeeding  to  the  right  of  the  soldier  ever  at  any 
time  executed  a  power  of  attorney  to  the  person  filing  the  appeal.  It 
becomes  therefore  a  pertinent  and  material  question  in  this  case  to 
consider  the  effect  of  the  above- recited  power  of  attorney. 

In  the  case  of  William  H.  Hughes,  decetused  (9  P.  D.,  152),  is  a 
relevant  point.  In  that  case  it  appears  that  the  soldier's  claim  was 
rejected  on  July  31,  1894,  and  that  he  died  on  June  13,  1896,  without 
having  appealed  from  said  rejection.  His  widow  filed  an  appeal  on 
May  10,  1897.  In  passing  upon  her  rights  under  said  appeal  it  was 
held  as  follows: 

The  right  of  the  widow  of  a  soldier,  who  had  made  a  proper  application  for  a  pen- 
sion, to  complete  his  claim  has  never  been  questionetl,  but  she  has  uniformly  been 
denied  the  right  to  set  up  a  new  claim  in  her  deceast^d  husband's  case  after  his 
death.  In  a  soldier's  claim  in  process  of  adjudication  in  your  Bureau,  when  the 
claimant  dies  the  v^dow  has  been  accorded  the  right  to  do  anything  in  the  claim 
that  her  deceased  husband  could  have  done  had  he  been  living,  lu  otU^r  worda^ 
under  section  4718,  ReviBed  Statutes^  and  the  act  of  Mani\\  2,  A^V)T>,  ^Vv^  «v\\i\;ftR^^  \ft 
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his  rights,  not  only  to  receive  the  pension  when  granted,  Init  to  prosecute  the  claim 
to  a  final  adjudication.  One  of  these  rights  is  the  right  to  appeal  to  the  Secretary  of 
the  Interior  from  the  rejection  of  the  claim  or  from  the  rate  allowed,  etc. 

It  appears  from  this  authority  that  the  widow  had  the  right  of 
appeal  at  the  time  when  she  executed  the  alx)ve-mentioned  power  of 
attorney.  It  does  not  matter  whether  the  appeal  which  had  been  filed 
before  that  time  was  void  or  not,  neither  does  it  matter  whether  it  had 
ever  been  placed  on  file.  When  she  placed  on  file  her  power  of  attor- 
ney she  adopted  the  appeal  as  her  own,  and  from  that  time  on  the 
attorney  of  record  represented  her  and  not  the  soldier.  It  is  just  the 
same  as  if  the  appeal  had  been  in  the  office  or  the  pocket  of  the 
attorne}^  up  to  that  time.  The  date  on  which  an  appeal  is  filed  is 
immaterial  for  the  reason  that  it  aflfects  no  one's  rights,  nor  is  it 
affected  by  any  statute  of  limitation.  There  is  now,  therefore,  a  valid 
subsisting  appeal  made  by  the  widow  of  the  soldier  from  the  rejection 
of  his  claim  for  increase. 

The  soldier  was  dependent  upon  the  disclosures  of  a  certificate  of 
medical  examination  made  under  his  pending  claim  for  increase.  Such 
an  examination  was  conducted  on  Februarv  27,  1901.  The  medical 
certificate  of  that  date  describes  the  following  conditions: 

Pulse  rate  100,  108,  120;  respiration  18,  20,  26;  temperature  98;  height  5  feet  8 
inches;  actual  weight  115  pounds;  age  62  years.     Nutrition  poor;  tongue  fissured 
throat  normal.     Chest,  at  rest,  33  inches;  inspiration  34;  expiration  32.     Walla  sym- 
metrical; skin  sallow.     Claimant  lean  of  fiesh. 

Right  external  inguinal  ring  1  inch  in  diameter;  tumor  passes  through  external 
ring.  Tumor  is  large  and  pa«sses  into  scrotum  when  not  supported  by  a  truss;  can 
be  retained  by  a  truss;  a  truss  is  worn.  Alleged  cause,  strain  in  building  breastworks 
near  Atlanta,  Ga.,  in  1864.  Kate,  inguinal  hernia,  right  side,  fifteen-eighteenths,  sec- 
ond lieutenant. 

The  shoulders  and  right  hip  crepitate  and  are  limite<l  in  motion.  The  right  shoul- 
der is  limited  one-third,  the  left  one  and  right  hip  one-fourth  in  motion.  Finger 
joints  right  hand  enlarge<l  and  right  little  finger  permanently  flexed  at  right  angles  at 
motacarpo-phalangeal  joint.  Limbs  symmetrical;  no  a'dema,  no  cyanosis.  Alleges 
dyspna'a  on  lying  down.  No  disease  of  lungs  present.  Rheumatism,  eight-eight- 
eenths. 

The  action  of  heart  is  rapid,  tumultuous,  and  excitable;  slight  friction  observed  on 
contraction;  apex  l)eat  2J  inches  below  and  half  inch  to  right  of  left  nipple.  Area 
of  dullness  not  increased  materially.  We  think  right  side  of  heart  slightly  dilated; 
cause,  rheumatism.     Rate,  disease  of  heart,  eight-eighteenths. 

Claimant  can  not  stand  steady  with  eyes  closed.  Knee  clonus  alx>ve  normal. 
Emaciation  marked.  (General  debility  is  very  evident  in  this  case.  This  claimant 
is  disabled  equal  to  the  loss  of  a  hand  or  foot  for  i)urpo8e8  of  manual  labor,  and  is 
entitled  to  $24  per  month.     No  signs  of  vicious  habits,  no  other  disabilities  found. 

In  the  opinion  of  the  medical  l>oard  which  conducted  the  above- 
mentioned  examination,  the  soldier  was  entitled  to  $24  per  month,  and 
the  conditions  described  by  them  manifestly  indicate  the  existence  of 
a  disability  which  is  e<piivalent  to  the  loss  of  a  hand  or  a  foot.  This 
view  is  very  much  strengthened  by  the  fact  that  the  soldier  died  from 
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disease  of  the  heart,  for  which  he  was  pensioned,  his  death  occuiTing 
during  the  same  year  in  which  the  above-mentioned  medical  examina- 
tion was  had. 

The  action  complained  of  is  reversed,  with  directions  that  the  claifti 
be  readjudicated  in  accordance  with  this  opinion^ 


MARRIAGE— SLAVES  IX   LOUISIANA— EVIDENCE— A1IUL.TEROUS  COHABI- 
TATION. 

Hestek  a.  Inghams  (widow). 

Claiiiant  and  soldier,  slaveSi  lived  together,  with  their  master's  consent,  as  husband 
and  wife,  for  several  years  prior  and  up  to  said  soldier's  enlistment.  Soldier  died 
in  the  service  subsequent  to  the  adoption  of  the  constitution  of  Louisiana  of  July 
23, 1864.  After  soldier's  death  claimant  cohabited  with  several  men,  one  of  them, 
George  Pierce,  for  thirteen  years,  both  acknowledging  and  claiming  to  be  husband 
and  wife. 

Held: 

1-  That  her  marriage  to  soldier  is  sufficiently  proved  under  section  4705  of  the 
Revised  Statutes,  and  the  laws  of  Louisiana,  and  on  his  death  she  became  his 
widow. 

2.  That  her  adulterous  cohabitation  prior  to  the  passage  of  the  act  of  August  7, 1882, 
except  with  Pierce,  was  no  Imr  to  widow's  pension;  and 

3-  That  her  cohabitation  with  Pierce  tis  his  wife  for  thirteen  years,  during  which 
time  they  were  recognized  by  their  friends  and  neighbors  as  husband  and  wife, 
will  be  taken  an  evidence  that  they  were  marrie<l  from  the  commencement  of 
such  cohabitation,  and  her  pi^nsion  should  cease  at  that  date. 

^^msiant  Secrd(t7^y  F,  Z.  Camphell  to  the  Commv^mioner  of  Pohitlons^ 

January  31^  1903. 

This  appellant,  Hester  A.  Inghams,  on  October  7, 1880,  filed  a  claim, 
No.  277,946,  for  pension  as  widow  of  Bonaparte  Inghams  (aliius  Napo- 
leon Bonaparte),  who  died  October  5,  1864,  while  a  member  of  Com- 
pany B,  Seventy-seventh  United  States  Colored  Infantrv,  in  which 
organization  he  enlisted  September  1,  1864. 

Said  claim  was  rejected  in  Januar}- ,  1901,  on  the  ground  that  claim- 
ant is  unable,  after  special  examination,  to  establish  her  widowhood; 
and  on  January  26,  1901,  she  appealed,  contending  merely  that  rejec- 
tion is  not  justified  by  the  evidence,  and  that  pension  should  be  allowed 
from  date  of  soldier's  death  to  August  7,  1882,  or  at  least  the  date  of 
commencement  of  her  cohabitation,  after  his  death,  with  one  George 
Pierre. 

It  is  fully  shown  by  the  evidence  in  this  case  that  the  claimant  and 
the  soldier  while  slaves  lived  together,  with  their  master's  consent,  as 
hasband  and  wife  for  several  years  prior  and  up  to  his  enlistment;  and 
she  and  one  witness  testify  their  master  read  something  ovit  of  vv.  \iook 
at  the  time  of  their  slave  marriage.     After  tVie  ^oVAieV'^  di^^iVXi  ^<^ 
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cohabited  with  three  or  four  men,  to  none  of  whom,  however,  does 
she  admit  she  was  married,  although  she  lived  with  one  of  them,  George 
Pierre,  for  thirteen  years,  and  had  children  both  by  him  and  b}^  one 
other  of  said  men.  She  admits  she  was  cohabiting  with  one  or  the 
other  of  these  men  up  to  two  or  three  3^ears  after  the  filing  of  this  claim. 

While  the  witnesses  in  this  claim  are  more  or  less  illiterate  colored 
persons,  they  are  all  rated  as  of  fair  or  good  reputation,  and  all  appear 
to  be  credible  witnesses.  No  reason  appears  for  discrediting  their 
testimony  as  to  claimantls  alleged  slave  marital  relations  with  the 
soldier.  While  her  loose  conduct  with  men  after  his  death  tends  to 
the  inference  that  she  may  have  been  equally  lax  in  her  relations  with 
the  soldier,  it  is  not  to  be  presumed  that  their  master  would  have 
allowed  such  improper  relations  between  slaves  living  on  his  place  and 
subject  to  his  control.  It  is,  on  the  contrary,  to  be  presumed  that  he 
would  have  allowed,  and  would  certainh^  have  permitted,  only  a  proper 
and  honorable  relation,  which  he  evidently  did,  in  fact,  intend  when 
he  "read  the  matrimony  between "  the  claimant  and  the  soldier,  as  an 
eyewitness  testifies. 

This  claim  is  subject  to  proof  of  marriage  under  either  section  4705 
of  the  Revised  Statutes  or  the  laws  of  the  State  of  Louisiana,  as  pro- 
vided in  the  act  of  August  7,  1882,  declaring  that  marriages,  ''except 
such  as  are  mentioned ''  in  said  section  4705 — 

shall  be  proven  in  pension  claims  to  be  legal  marriages  according  to  the  laws  of  the 
State  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the  right 
to  pension  accrued. 

See  Minor  of  Jack  Redbird  (12  P.  D.,  517). 

Under  said  section  4705  there  must  be  satisfactory  proof  that  the 
parties  were — 

joined  in  marriage  by  some  ceremony  deemed  by  them  obligatory  or  habitually  rec- 
ognized each  other  as  man  and  wife,  and  were  so  recognized  by  their  neighbors,  and 
lived  together  as  such  up  to  the  date  of  enlistment,  when  such  soldier  or  sailor  died 
in  the  service. 

Under  the  statutes  and  the  decisions  of  the  courts  of  Louisiana  a 
slave  marriage,  made  with  the  consent  of  the  owners,  was  legal  and 
valid, 

one  which  produced  no  effect  as  long  as  they  were  held  in  bondage,  but  which  from 
their  emancipation  has  secured  for  them  and  their  posterity  the  rights  and  privileges 
bestowed  by  the  State  on  a  marriage  authorized  and  sanctioned  by  its  laws.  (Suc- 
cession of  Pearce,  30  La.  An.,  1168.) 

And  as  held  in  Hart  v,  Hoss  and  Elder  (26  La.  An.,  90),  slaves  in 
that  State  became  free  persons  Julj^  23,  1804,  on  the  adoption  of  the 
State  constitution,  title  1,  article  1,  providing  that — 

Slavery  and  involuntary  servitude  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  Ix^n  duly  convicted,  are  hereby  forever  abolished  and  prohibited 
throughout  the  State. 


DECISIONS   RELATING   TO    PENSIONS.  175 

Also,  as  held  in  Ross  ^^  Ross  (34  La.  An.,  860),  the  marriage  of 

slaves  became,  on  their  freedom,  of  full  civil  effect  from  its  inception. 

See  decision  of  the  Department  in  Peggy  Thomas  (13  P.  D.,  98.) 

On  February  23,  1889,  the  Treasury  Department  allowed  claimant 

bounty  and  arrears  of   pay,  certificate  No.  105739,  as  the  soldier's 

widow,  upon  "'satisfactory  evidence  of  heirship,"  as  reported. 

It  is  clear  from  the  evidence  herein  that  this  claimant  must  be  con- 
sidered, under  either  said  section  4705  or  the  laws  of  the  State  of 
LouL^iana,  to  have  been  legally  married  to  the  soldier,  and  that  under 
said  laws  their  marriage  was  valid  and  of  full  civil  effect  ab  initio. 
She  became,  therefore,  on  his  death  his  widow. 

As  to  the  effect  of  her  subsequent  admitted  adulterous  cohabitation, 
it  has  been  repeatedly  held  by  the  Department  that  such  cohabitation 
is  a  bar  to  pension  only  when  occurring  after  August  7, 1882,  the  date 
of  the  approval  of  the  act  declaring  that  the  open  and  notorious  adul- 
terous cohabitation  of  a  widow  shalK  terminate  her  pension  from  date 
of  commencement  of  such  cohabitation.  (Jennette  Thompson,  7  P.  D. , 
262;  Harriet  M.  Fellows,  ibid.,  387.) 

The  claimant's  adulterous  cohabitation  for  several  years  after  the 
soldier's  death,  and  prior  to  her  cohabitation  with  said  Pierce,  can  not, 
therefore,  be  held  to  debar  her  from  pension  during  those  years. 

Her  cohabitation  with  said  Pierce,  however,  can  not  be  viewed  in 
the  same  light,  notwithstanding  both  he  and  she  now  assert  it  was 
adulterous.  This  assertion  must  be  considered  in  view  of  the  fact  it 
was  made  only  after  the  filing  and  in  evident  furtherance  of  the  pur- 
poses of  this  claim;  and  is  in  conflict  with  their  thirteen  years  of  prior 
cohabitation,  during  which  she  bore  his  name,  and  intended,  she  says, 
to  live  with  him  as  husband  and  wife,  and  both  admit  they  held  them 
selves  out  as  man  and  wife,  and  bore  children  as  such. 

Under  the  laws  of  Louisiana  these  facts  were  evidence  tending 
and  suflScient  to  show  marriage  (Minna  Wilson,  11  P.  D.,  339);  and 
their  present  disclaimer  of  that  relation  is  not  suflScient  to  overcome 
the  force  of  these  pregnant  facts.- 

It  is  further  held,  therefore,  that  a  subsequent  marriage  between 
claimant  and  said  Pierce  is  shown,  at  the  date  of  which,  consequently, 
her  pensionable  status  as  widow  of  this  soldier  ended. 

The  action  appealed  from  is  reversed,  and  you  will  readjudicate  the 
claim  in  accordance  with  the  foregoing. 
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PUACTICE— DISMISS AL-ACT  OF  MARCH  3,  1 800— DIVISION   OF  PENSIO?» 

Annie  Delozier  ?;.  Luke  A.  Delozier. 

The  contention  of  the  pensioner  appellant  having  been  conceded  by  the  Burea 
January  5,  1903,  his  appeal  is  dismissed  and  claimant  allowed  thirty  days  i 
which  to  appeal  from  the  Bureau  action  dropping  her  name  from  the  rolls. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of'  Pensions^ 

Fiin-mry  6,  1903. 

Luke  A.  Delozier,  late  private  Company  C,  One  hundred  and  forty- 
third  Pennsylvania  Infantry,  a  pensioner  under  certificate  No.  897894, 
appealed  December  15,  1902,  from  the  Bureau  action  of  April  3, 1900, 
allowing  the  claim  of  his  wife,  Annie,  filed  May  12,  1899,  under  the 
act  of  March  3,  1899,  on  the  ground  that  he  deserted  her,  and  that  he 
was  an  inmate  of  Danville  Home  for  Disabled  Volunteer  Soldiers. 

Pensioner  in  liis  appeal  cjontends  that  for  various  reasons  enumer- 
ated he  has  been  unjusth'  deprived  of  one-half  of  his  pension  paid  his 
wife. 

The  Bureau  reported  January  5,  1903,  that — 

Upon  further  examination  of  the  claim  it  has  been  determined  that  the  declaration 
upon  which  the  claim  is  based  is  not  valid,  the  period  of  statutory  desertion  not  hav- 
ing elapsed  subsequent  to  the  approval  of  the  act  of  March  3,  1899,  and  prior  to  the 
execution  of  the  de<^laration,  May  12,  1899;  also,  that  the  claimant  had  no  title  under 
the  third  proviso  of  the  act  cited,  as  the  pensioner  was  not  an  inmate  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  at  the  time  the  declaration  was  executed. 

The  claimant's  name  has,  therefore,  this  day  been  dropped  from  the  roll  as  a  par- 
ticipant in  said  pension,  and  the  governor  of  the  National  Military  Home,  Danville, 
111.,  has  been  instructed  to  discontinue  payment  to  the  wife  and  to  resume  payment 
to  the  pensioner  of  his  pension  in  its  entirety. 

The  contention  of  the  pensioner  appellant  having  been  conceded  by 
the  Bureau,  his  appeal  is  dismissed.  Claimant  appellee  will  be  allowed 
thirty  days  in  which  to  appeal  from  the  Bureau  action  of  January  5, 
1903,  as  provided  in  Rules  14,  15,  and  16  of  Practice,  during  which 
period  the  suspension  of  the  one-half  of  the  pension  in  controversy 
will  be  continued.     See  Ritter  v.  Ritter  (13  P.  D.,  40). 

The  recognition  of  the  Bureau  action  in  this  case,  pending  an 
appeal,  will  not  be  regarded  as  a  precedent  for  similar  action  in  future 
cases  under  the  act  of  March  3,  1899,  as  it  is  believed  that  the  safer 
and  better  practice  will  be  to  comply  strictly,  in  future,  with  Ruk\s 
12  and  13  of  Pmctice,  and  the  instructions  contained  in  the  letter 
transmitting  the  appeal  to  your  Bureau,  in  this  class  of  cases  relative 
to  suspension  of  payment  of  the  portion  of  pension  in  controversy. 

The  papers  in  the  case  are  herewith  returned  with  duplicate  copies 
of  this  order,  which  you  are  requested  to  forthwith  transmit  to  the 
respective  parties. 
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DmSION  OF  PENSIOX— ACT  OF  MARCH  3,  1800-I>ESERTION. 

Fannie  Smith  v.  William  A.  Smith. 

The  evidence  in  this  case  fails  to  show  desertion  on  the  part  of  tlie  pensioner,  under 
the  act  of  March  3, 1899,  the  separation  of  the  parties  being  the  result  of  claimant's 
desire  to  change  their  place  of  residence  in  opposition  to  the  wishes  of  i>ensioner, 
&nd  make  her  home  with  her  children  instead  of  with  her  husband. 

Aaaistant  Secretary  F.  L.  Campbell  to  th4'.  Conirnissioner  of  Penslon^^ 

February  6,  1903. 

Mrs.  Fannie  Smith  appealed  November  18,  1902,  from  the  Bureau 
action  of  October  15,  1902,  rejecting  her  claim  for  division  of  the 
pension  of  her  husband,  William  A.  Smith,  certificate  No.  358443,  filed 
April  21, 1902,  on  the  ground  that  pensioner  was  not  justly  chargeable 
with  desertion,  as  claimant  prepared  to  move  her  home  from  Maroa  to 
Decatur,  111.,  and  leave  him  at  Maroa,  and  that  pensioner  had  made  an 
agreement  with  claimant  to  live  separate,  and  had  divided  his  property 
with  her. 

It  is  contended  on  behalf  of  claimant  that  pensioner  voluntarily 
deserted  her  at  Maroa,  111.,  in  1897,  and  has  ever  since  failed  to  sup- 
port her  or  renew  the  suspended  marital  relations,  citing  Rothery  v, 
Bothery  (11  P.  D.,  77);  Richards  i\  Richards  (ibid.,  90);  and  Henry 
Bothery  (ibid.,  255);  that  desertion  may  be:  First,  by  separation  or 
going  away  with  the  intent  to  abandon;  or,  second,  by  leaving  and 
afterwards  determining  not  to  return;  that  in  the  last  case  the  deser- 
tion would  commence  from  the  time  the  intention  not  to  return  was 
formed,  citing  Kennedy  v.  Kennedy  (87  111.,  250);  Phelan  v.  Phelan 
(135  III.,  445),  and  other  similar  authorities. 

It  is  further  contended  that  if  claimant  entered  into  any  agreement 
to  release  her  claim  upon  his  pension,  which  she  denies,  it  wiis  not  in 
writing,  and  therefore  void  under  the  statutes  of  frauds,  as  it  was  not 
to  be  performed  within  a  year. 

Pensioner  contends  that  it  was  agreed  between  claimant  and  himself 
that  he  should  draw  his  pension  for  his  own  support,  and  that  the  evi- 
dence in  the  case  fully  justified  the  Bureau  action. 

The  evidence  in  this  case  shows  that  the  parties  were  married  in 
1869,  and  cohabited  as  husband  and  wife  until  November,  1897,  when 
the  pensioner  left  claimant  and  his  family  of  two  children  at  Maroa, 
111.,  under  the  following  circumstances: 

Claimant  and  her  two  children,  a  son  and  daughter,  both  of  age, 
desiring  to  better  the  condition  of  the  family,  decided  to  remove  from 
their  own  home  in  Maroa,  where  they  had  resided  many  years,  to 
Decatur,  111.  This  was  in  opposition  to  the  wishes  of  her  husband, 
who  strongly  objected  to  living  in  Decatur,  and  as  the  mivb  itvafvsXfcdi  \i\ 
r,  v.— VOL,  13—02 12 
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carrying  out  her  plans,  pensioner  left  and  went  to  his  sister  at  Spri  '^S' 
field,  111.,  and  has  never  since  resided,  except  temporarily,  with  cla»iJ^" 
ant  or  his  family. 

The  evidence  shows  that  while  claimant  and  x)ensioner  had,  prior'  *^ 
their  separation,  a  disagreement  over  their  two  children  remaining'  ^^ 
home,  pensioner  contending  that  they  should  leave  the.  home  and  ea.^^^ 
their  own  living,  and  the  wife  insisting  that  she  would  not  drive  th^^*" 
children  from  home,  the  final  cause  of  their  separation  was  the  decisic^'' 
of  the  wife  and  children  to  remove  to  Decatur. 

It  clearly  appears  that  this  decision  on  the  part  of  the  wife  w^^ 
reached,  and  in  fact  preparations  for  moving  were  in  progress,  befor^ 
claimant  left  his  home.     Claimant  immediately  rented  the  homestead 
and  removed  with  her  children  to  Decatur,  where  they  have  sinc^ 
resided,  the  claimant  being  supported,  in  the  main,   by  their  son^ 
Albertus,  aged  29   N^ears.     Pensioner  has  also  contributed   a  smalJ 
amount  toward  her  support,  giving  her  $147  cash  and  a  dress,  pair  of 
shoes,  and  some  other  garments. 

A  few  months  after  the  separation  pensioner  received  $725,  by  rea- 
son of  an  increase  of  his  pension  from  $8  to  $17  per  month,  and  he 
immediately  called  upon  his  wife  and  children  at  her  home  in  Decatur, 
111.,  and  calling  together  his  four  children  by  a  former  marriage 
divided  $700  equally  among  them,  giving  his  wife  and  each  child  $100. 
He  subsequently  sold  the  homestead  at  Maroa,  111.,  for  $300,  which 
sum  he  divided  in  like  manner,  giving  his  wife  and  each  child  one- 
seventh  of  the  $300. 

It  is  contended  by  pensioner,  and  the  evidence  fairly  sustains  him, 
although  denied  by  the  wife,  that  at  the  time  of  the  division  of  the 
$700  it  was  agreed  that  he  was  in  future  to  have  his  entire  pension  for 
his  support. 

This  fact  does  not  become  material,  except  as  tending  to  show  an 
acquiescence  by  the  wife  in  the  separation,  and  when  considered  in 
connection  with  subsequent  events  fairly  shows  that  his  absence  is 
with  her  consent.  It  appears  that  pensioner  offered  claimant  a  home 
with  him  at  Springfield,  111.,  in  May  or  June,  1900,  which  offer  she 
refused,  deciding  to  remain  with  her  children  at  Decatur.  At  this 
time  pensioner  and  claimant  were  together  at  Springfield  for  al)out  a 
week,  and  pensioner  returned  home  with  claimant  to  Decatur  and 
remained  with  her  overnight,  when  he  returned  to  his  daughters 
house  at  Springfield. 

He  subsequently  sent  her  $5  and  certain  articles  of  clothing. 

In  April,  1901,' claimant  instituted  proceedings  in  the  circuit  court 
of  Macon  County,  111.,  for  separate  maintenance  and  temporary  ali- 
mony and  solicitor's  fee. 

Pensioner  made  answer,  and  upon  the  denial  of  alimony  by  the  court 
claimant's  complaint  was  dismissed  with  costs. 
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It  is  contended  that  pensioner  testified  before  the  special  examiner 
that  he  would  not  supjwrt  claimant,  and  that  he  never  intended  to 
return  to  her,  and  that  this  indicated  his  intent  to  desert  claimant,  and 
that  this  intent  is  shown  to  have  existed  for  more  than  six  months 
prior  to  her  application. 

In  the  case  of  Kennedy  v.  Kennedy  (87  111.,  250),  cited  by  attorney 
for  claimant,  the  parties  were  married  in  1842  and  lived  amicably  until 
1874,  when  the  husband  removed  his  residence,  having  fifteen  months 
before  conveyed,  with  his  wife's  consent,  his  home  where  they  then 
resided  to  her  brother,  who  had  resided  with  them  in  the  old  home. 
The  wife  refused  to  leave  the  old  home,  saying  that  he  was  addicted 
to  liquor  and  she  feared  to  live  alone  with  him,  but  would  live  with 
him  at  the  old  home  with  her  brother.  The  court  held  that  by  her 
refusal  to  go  to  the  new  home  she  had  deserted  her  husband,  and 
granted  him  a  divorce  on  that  ground. 

The  court  further  held  that — 

In  qnestiona  of  desertion  the  intention  of  the  persons  absenting  themselves  has  a 
Jwge,  if  not  controlling,  influence.  *  *  *  Here  appellant's  absence  was  willful, 
pereifltent,  and  continued  for  more  than  two  years.  Her  mind  seemed  fixed  and 
determined  not  to  go  and  live  with  him,  and  his  going  to  and  remaining  with  her 
during  one  night  and  a  portion  of  two  days  made  no  change  in  that  purpose.  Her 
desertion,  then,  was  clearly  willful,  within  the  meaning  of  the  statute. 

In  Phelan  v.  Phelan  (135  111.,  445)  the  court  held  that— 

A  wife  is  not  guilty  of  desertion  of  her  husband  within  the  meaning  of  the  divorce 
>ct  merely  because  she  fails  to  follow  him  to  a  different  place  than  his  former  resi- 
dence, unless  he  has  provided  another  home  for  her;  that  in  order  to  establish  deser- 
tion on  the  part  of  the  wife  by  her  failing  to  go  with  her  husband  to  some  other 
place  to  reside,  the  evidence  should  show  that  the  husband  has  provided  a  home  for 
her  at  such  other  place  and  that  he  has  requested  her  to  go  with  him. 

In  the  case  of  Stoffer  v,  Stoffer  (50  Mich.,  491),  cited  and  followed 
hy  the  appellate  court  of  Illinois  in  Parker  v,  Parker  (88  App.  Ct. 
Rep.,  22),  the  court  held  that— 

If  the  separation  had  been  by  voluntary  arrangement,  the  living  apart  in  pursuance 
of  it  could  not  be  called  desertion. 

Pensioner's  testimony  before  the  special  examiner  does  not  bear  the 
construction  put  upon  it  by  claimant's  attorney. 

He  testified  that — 

When  I  left  my  family  at  Maroa  in  November,  1897,  it  was  not  with  any  intention 

of  living  apart  from  them  for  any  length  of  time.     All  I  took  was  my  wearing  apparel 

in  a  hand  valise.     No,  sir,  I  had  no  serious  quarrel  with  my  family — the  thing  that 

(iiased  the  break-up  was  that  they  took  hold  and  was  running  the  business  and  did 

not  let  me  have  anything  to  say.     The  reason  that  they  gave  for  wanting  to  move  to 

Decatur  was  that  they  said  they  thought  that  they  could  do  Ijetter  here.    Yes,  they 

asked  me  to  move  down  here  with  them.     I  did  not  want  to  come  to  Decatur.    I 

could  not  do  anything  here  to  help  make  a  living.     I  thought  that  living  was  cheaper 

there  than  here,  and  there  we  did  not  have  to  pay  rents  there,  wYnviVx  1  T«^T^<e\  «a 

a  good  deai  of  an  item. 


\ 


180  DECISIONS   BELATINa   TO   PENSIONS. 

When  my  wife  and  children — Barbara  and  Bert — took  all  control  of  our  family 
affairs  out  of  my  hands  and  moved  to  Decatur  in  fall  of  1897,  I  considered  that  our 
family  was  broke  up,  but  thought  that  my  wife  an<l  I  would  be<*ome  reconciled  to 
each  other  after  a  while,  and  I  made  some  efforts  myself  and  through  my  daughter, 
Mrs.  Kibble,  to  get  her  to  come  to  her  house  and  make  her  home  there  with  me,  but 
she  refused  to  do  that. 

The  Department  is  of  the  opinion  that  the  evidence  in  this  case  fails 
to  show  desertion  on  the  part  of  pensioner,  under  the  act  of  March 
3,  1899,  the  separation  of  the  parties  being  the  result  of  claimant's 
desire  to  change  their  place  of  residence  in  opposition  to  the  wishes  of 
pensioner,  and  make  her  home  with  her  children  instead  of  with  her 
husband. 

The  action  appealed  from  is  accordingly  affirmed. 


division  of  pkn8ion-act  of  march  8,  1890— desertiox— evidexce. 

Mary  E.  Head  v,  George  Head. 

The  evidence  in  this  case  shows  that  claimant  is  the  wife  of  pensioner  and  that  he 
deserted  her  for  more  than  six  months  prior  to  the  date  on  which  she  filed  her 
application  under  the  act  of  March  3,  1899;  that  claimant  is  a  woman  of  good 
moral  character  and  in  necessitous  circumstances. 

AsHistant  Seci'etary  F.  Z.  Campbell  to  the  Cmaviissioner  of  Pen»ion»^ 

February  6,  1903. 

George  Head,  a  pensioner  under  certificate  No.  483132,  appealed 
January  2, 1903,  from  the  Bureau  action  of  November  20,  1902,  allow- 
ing the  claim  of  Mary  E.  Head,  filed  August  5,  1901,  for  one-half  his 
pension,  on  the  ground  that  he  had  deserted  her,  she  being  his  lawful 
wife,  of  good  moral  character  and  in  necessitous  circumstances. 

Pensioner  contends  in  his  appeal  that  his  separation  from  claimant 
was  by  mutual  consent;  that,  if  legal,  he  is  willing  to  live  with  her  and 
do  all  in  his  power  to  help  support  her  and  their  two  minor  children 
if  allowed  to  retain  his  pension;  that  claimant  has  recently  assented  to 
this  arrangement  and  han  urged  him  to  resist  her  application,  as  she  is 
unfit  to  handle  any  part  of  his  pension. 

Claimant  denies  that  she  has  assented  to  any  such  arrangement,  and 
contends  that  she  is  entitled  to  one-half  his  pension  as  his  deserted  wife. 

The  evidence  in  the  case  shows  that  claimant  and  pensioner  were 
married  in  Orange  County,  Ind.,  May  31,  1891,  and  lived  and  cohab- 
ited as  husband  and  wife  in  said  State  until  October,  1900,  when  they 
separated,  and  have  not  since  resumed  the  marital  relation.  Two  chil- 
dren were  the  issue  of  said  marriage. 

At  the  time  of  their  said  marriage  an  impediment  to  the  legality  of 
their  marriage  existed,  pensioner  having  a  former  wife  living.  This 
impedfinent  was,  however^  removed  by  divorce  granted  the  first  wife 
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September  24,  1897,  after  which  claimant  and  pensioner  continued  to 
live  and  cohabit  &s  husband  and  wife  in  said  State  of  Indiana  for  over 
three  years,  or  until  their  separation  in  October,  1900,  during  which 
period  they  treated  each  other  as  husband  and  wife  and  were  so  reputed 
among  their  relatives,  friends,  and  neighbors.  The  validity  and  legal- 
ity of  their  marital  status  subsequent  to  September  24,  1897,  is  there- 
fore fairly  established  under  the  laws  of  Indiana.  Louisa  J.  Doan  (8 
P.  D.,  377.) 

The  facts  in  relation  to  their  separation  show  that  in  October,  1900, 
pensioner  started  with  his  family  from  Washington,  Ind.,  for  the  pur 
pose  of  establishing  a  home  at  Huron,  Ind.,  having  sold  their  home  in 
Washington.  He  shipped  his  household  goods  to  Huron,  and  left  his 
wife  and  children  while  en  route,  telling  her  he  had  business  at  Loo- 
gootee,  Ind.,  and  that  he  would  join  them  at  Huron  in  a  few  days.  This 
he  failed  to  do,  neglected  to  answer  the  wife's  letters,  and,  instead  of 
joining  her  at  Huron,  went  to  his  son,  in  Martin  County,  Ind.,  and 
has  never  since  lived  with  his  said  wife  or  contributed  to  her  support. 
This  conduct  on  his  part  constituted  desertion.  He  is  shown  to  be  the 
party  in  fault. 

The  evidence  further  shows  that  claimant  is  a*woman  of  good  moral 
character  and  in  necessitous  circumstances. 

After  a  full  consideration  of  all  the  evidence  in  the  case  the  Depart- 
ment is  of  the  opinion  that  the  Bureau  action  appealed  from  was  in 
accordance  with  the  law  and  the  evidence,  and  said  action  is  accord- 
ingly affirmed. 


ACCKUED  PENSION— EVTDENCE—PUESITMPTION  OF  DEATH— SPECIAT^ 

ACT. 

B.  Matilda  Tayix)r  (widow). 

A  special  act  directed  the  name  of  soldier  to  be  placed  upon  the  pension  roll, 
"subject  to  the  provisions  and  limitations  of  tlie  pension  laws."  Exhaustive 
search  has  failed  to  discover  the  whereabouts  of  said  soldier,  he  having  disap- 
peared somewhat  over  one  year  prior  to  the  approval  of  said  special  act. 

Hdd:  There  is  no  accrued  pension  due  under  the  said  special  act,  and  the  claimant 
herein  has  no  rights  under  it. 

Assistant  Secretary  F.  L.  Campbell  to  tlw  Comrnissionei*  of  Perisions^ 

Fefn^iutry  7,  1903. 

B.  Matilda,  as  alleged  widow  of  Wesley  W.  Taylor,  formerly  a  cor- 
poral in  Company  D,  Seventy-ninth  Illinois  Volunteer  Infantry,  hav- 
ing been  denied  a  pension  under  her  application  filed  July  23,  1897, 
under  the  act  of  June  27,  1890,  and  an  appeal  having  been  filed,  the 
Department  held,  in  an  opinion  promulgated  on  June  29^  1^3<^l^\JaaX, 
the  facts  in  the  case  warranted  a  presumption  of  soldver^^  Aoj-atJtL  v^n^vv 
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years  from  February  9,  1889.  A  pension  was  thereupon  granted  her 
under  said  act,  to  date  from  July  23,  1897.  The  soldier  had  for  some 
thirteen  years  prior  to  1889  diligently,  but  unsuccessfully,  prosecuted 
a  claim  for  pension,  and  a  special  act  of  Congress  was  passed  in  hi^ 
behalf,  being  approved  on  May  24,  1890.  No  part  of  the  pension 
which  might  have  been  allowed  under  certain  circumstances,  as  pro- 
vided for  by  the  said  special  act,  has  ever  been  paid  to  the  soldier,  and 
an  appeal  entered  on  January  0,  1903,  is  from  a  refusal  by  the  Bureau 
to  recognize  any  right  of  this  claimant  to  any  so-called  accrued  pension 
arising  under  the  said  special  act. 
The  said  special  act  is  as  follows: 

[Private— No.  196.] 
AN  ACrr  for  the  relief  of  Wesley  W.  Taylor, 

Be  it  enacted  by  the  Senate  and  Ilou»e  of  Representaliren  of  the  VniUd  SUties  of  Ameriea 
in  Congrew  oMembled,  That  the  Secretary  of  the  Interior  1)6,  and  he  is  hereby,  author- 
ize<l  ami  directed  to  place  on  tlie  pension  roll,  subject  to  the  provisions  and  limita- 
tions of  the  pension  laws,  the  name  of  Wesley  W.  Taylor,  late  a  private  in  Company 
D,  Seventy-ninth  Re^ment  Illinois  Volunteer  Infantry. 

Approvecl,  May  24,  1890. 

Immediately  on  the  passage  of  this  act  diligent  and  exhaustive  search 
was  made  for  the  said  Taylor,  said  search  being  prosecuted  for  a  long 
period  of  tiniv',  and  all  without  avail.  It  appears  that  he  was  hist 
heard  of  in  February,  1889,  at  which  time  he  was  on  his  way  to  locate 
a  silver  mine  in  the  Far  West.  He  was  then  in  a  somewhat  precarious 
condition  as  regarded  his  health;  he  was  somewhat  fearful  that  the 
journey  over  a  rough  country  and  in  high  altitudes  might  be  danger- 
ous, and  it  is  also  in  evidence  that  the  claimant  and  himself  had  parted 
on  very  strained  and  unamicable  terms.  He  was  traced  as  far  as 
Kansas  City,  Mo.,  and  all  definite  information  was  lost  at  that  time 
and  place.  Taking  all  these  facts  into  consideration,  and  the  further 
fact  that  he  has  never  applied  for  any  benefit  which  might  come  to 
him  under  the  special  act  mentioned,  the  Department  held,  under  an 
application  filed  by  the  claimant  herein,  as  hereinbefore  stated,  that 
the  soldier's  death  should  be  presumed. 

The  widow  might,  under  certain  circumstances,  and  under  the  law 
made  and  provided,  be  entitled  to  any  accrued  pension  which  became 
due  the  soldier  at  the  date  of  his  death.  There  is,  however,  no  accrued 
pension  in  this  case,  for  the  reason  that  the  soldier's  name  is  not  upon 
the  pension  roll.  It  is  true  that  the  special  act  directed  his  name  to 
be  placed  upon  the  pension  roll,  but  it  was  not  so  done  for  the  very 
pertinent  reason  that  he  could  not  be  found,  and  it  was  not  known 
whether  he  was  in  existence  at  the  time  of  the  approval  of  the  said 
specin]  Bct     No  legislation  is  to  be  construed  so  as  to  either  allow  or 
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to  compel  useless,  futile,  or  inoperative  action  to  be  done,  the  effect  of 
which  would  be  to  carry  out  a  different  intent  than  was  meant  to  be 
provided  for  by  said  legislation.  The  placing  of  this  soldier's  name 
upon  the  roll  would  carry  no  benefit  to  anyone,  not  even  himself,  until 
it  could  have  been  determined,  by  a  medical  examination,  what  rating 
he  would  be  entitled  to.  Such  a  fact  must  have  l>een  determined  under 
vsaid  special  act,  for  it,  in  terms,  restricts  his  pension  to  the  **  provisions 
and  limitations  of  the  pension  laws." 

Two  things  were   necessary  under  this   act.     The   Secretary  was 
directed  to  place  Taylor's  name  on  the  pension  roll  and  when  such  had 
been  done  it  was  for  Taylor  to  prove  the  extent  of  his  disability  so 
that  a  rating  could  be  fixed  "under  the  provisions  and  limitations"  of 
the  law.     The  placing  of  the  name  on  the  roll  would  be  but  a  minis- 
terial act,  and  no  effect  could  flow  from  it  until  the  extent  of  the  dis- 
ability was  found,  which  would  be  the  basis  of  the  rate.    Inasmuch  as 
Taylor  has  disappeared,  and  there  has  been  no  opportunity  to  deter- 
mine the  rate  to  which  he  might  be  entitled,  there  can  be,  of  course, 
no  accrued  pension.     In  fact  there  never  has  been  any  pension  in  the 
case. 

While  the  evidence  might  carry  with  it  the  plausible  theory  that  the 
soldier  died  within  a  few  months  after  he  was  last  heard  of,  yet  it  is 
far  from  sufficient  to  show  that  he  is,  as  an  actual  fact,  dead  at  the 
present  time;  much  less  does  it  wari*ant  any  fixing  of  an  exact  date  of 
actual  death.  As  the  case  now  stands,  Taylor  is  presumed  to  be  dead 
by  reason  of  the  statute;  he  is  dead  in  law,  but  not  shown  to  be  so  as 
a  fact. 

The  issue  in  this  case  is  a  peculiar  one,  and  might  be  discussed  from 
various  standpoints;  but,  from  any  point  of  view,  it  may  be  stated 
that  when  a  special  act  directs  the  name  of  a  soldier  to  be  placed  u{X)n 
the  pension  roll,  no  mting  being  fixed  by  said  act,  but,  instead,  the 
claim  is  ''  subject  to  the  provisions  and  limitations  of  the  pension  laws," 
such  a  name  can  not  be  placed  upon  the  roll  unless  the  individual  can 
be  found  or  is  known  to  be  in  existence,  the  circumstances  surrounding 
the  case  being  such  that  a  rating  under  such  an  act  can  be  determined. 
This  soldier,  if  alive,  has  a  right  under  the  special  act.  If  he  died 
before  the  special  act  was  approved  he  never  had  any,  as  a  matter  of 
course;  for  dead  men  have  no  rights  under  the  law.  This  claimant 
has  no  right  under  the  act  in  question  for  the  reason  that  there  is  now 
no  accrued  pension  and,  moreover,  there  never  has  been. 
Action  affirmed. 
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PATHOLOGICAL  SEQUENCE- 1 XFL.AMMATIOX   OF   KLJkDDEU  AND 

HERNIA. 

Rhoda  Harriman  (widow). 

Inflammation  of  bla<lder  and  retention  of  urine  due  to  an  enlarged  prostate  glands 
from  which  the  Holdier  died,  c&n  not  be  regarded  as  in  any  manner  related  to  a 
hernia  on  a(!(*onnt  of  which  he  ha<l  Ijeen  granteil  pension,  and  said  fatal  disease 
is  not  shown  a>*  otherwise  due  to  his  military  service. 

Af<Mfi<tafit  Sef-rfianj  F,  L.  C<im,pl)ell  to  the  Coram  inrnfmer  of  JVnMiona^ 

hWrwtry  13,  190S, 

Rhoda  Harriman,  widow  of  David  C.  Harriman,  formerly  first 
lieutenant  of  Company  E,  Eighteenth  New  Hampshire  Volunteer 
Infantry,  and  of  Company  D,  Eleventh  New  Hampshire  Infantry, 
appealed,  April  25,  1902,  through  an  attorney,  from  the  action  of  the 
Bureau  of  March  13,  1902,  rejecting  her  claim  for  widow's  pension 
under  the  general  law. 

The  soldier  was  a  pensioner  on  account  of  a  right  inguinal  hernia  and 
died  March  4,  1900.  The  claim  was  rejected  on  the  ground  that  his 
death  resulted  from  disease  of  bladder  and  prostate  gland,  not  the 
result  of  sjiid  hernia,  nor  otherwise  shown  to  be  due  to  his  military 
service. 

The  contentions  in  the  appeal  are  to  the  effect  that  the  testimony  of 
the  physician  who  attended  the  soldier  during  his  fatal  illness  shows 
that  death  resulted  from  the  hernia  and  that  the  action  rejecting  the 
claim  was  based  upon  the  theory  of  the  medical  referee.  The  decision  of 
the  Department  in  the  case  of  Brown  (3  P.  D.,  92),  is  cited  to  show  that 
the  opinion  of  attending  physicians  should  be  accepted  in  preference 
to  "the  theory  of  the  medical  referee  as  conclusive  evidence  showing 
the  cause  of  the  soldier's  death." 

It  seems  proper  to  here  state  that  this  holding  of  the  Department 
has  been  modified  to  the  extent  that  the  opinions  of  attending  physi- 
cians must  have  some  evidence  to  support  them  as  well  as  the  opinions 
of  the  medical  referee  (Ijalone,  IIP.  D.,  301).  The  arbitrary  opinion 
of  the  attending  physician  can  not  be  accepted  as  conclusive  evidence  in 
any  case  when  such  opinion  is  not  in  accord  with  medical  teachings  or 
accepted  medical  and  surgical  authorities.  No  opinion  unsupported 
by  proper  facts  or  well-accepted  principles  or  tenets  are  of  value  in 
any  case.  It  is  the  experience  of  the  Department  that  physicians  in 
giving  testimony  in  pension  cases  too  frequently  allow  themselves  to 
express  opinions  which  are  not  supported  b}^  the  facts  in  the  given 
case;  hence  it  becomes  necessary  in  some  instances  to  di regard  their 
stiitements  and  base  the  action  on  the  medical  history  of  the  case  as 
revealed  hy  th(».  record  and  accepted  i)athology.  Each  and  every  case 
must  }fe  dt^cidcd  on  its  merits. 
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In  this  case  it  is  shown  the  soldier  was  pensioned  on  account  of  a 
right  inguinal  hernia.  He  was  last  medically  examined  by  a  board  of 
surgeons  April  2,  1890,  or  about  ten  years  before  his  death,  when 
the  hernia  was  de.scribed  as  follows: 

Has  direct  right  inguinal  heniia  coining  down  to  bottom  of  scrfttuni.  Ring  about 
1}  inches  in  diameter.  Hernia  reducible,  and  while  the  retention  of  this  is  undoubt- 
edly difficult,  it  is  our  opinion  that  a  truss  with  a  water  pad  could  be  constructed  that 
would  retain  it  without  causing  irritation  by  pressure  on  the  pubic  bone. 

He  filed  no  claim  for  increase  subsequent  to  the  date  of  the  above 
examination,  and  a  fair  presumption  is  that  the  disability  for  hernia 
did  not  increase. 

An  abstract  from  the  records  of  the  '*town  clerk,"  Warner,  N.  H., 
shows  the  soldier  died  at  the  age  of  79  years  and  0  months  of  "  hernia 
and  senility;"  attending  physicians,  J.  R.  and  S.  J.  Cogswell. 

It  appears  the  Bureau  called  upon  the  attending  ph3'sicians  for  an 
explanation  of  the  record  showing  cause  of  death,  and  Dr.  S.  fl.  Cogs- 
well furnished  on  January  18,  1901,  an  affidavit  setting  out  that  the 
soldier  had  a  hernia  extending  into  the  scrotum  which  caused  sevei'e 
pain;  that  it  was  reducible  at  first,  but  later  in  his  illness  it  tecame 
tender  and  came  down  more  frequently,  and  at  last  was  irreducible 
and  attended   with   great  pain,    necessitating   the   use   of  morphia. 
Further,  the  patient  could  not  void  his  urine  and  required  catheteri- 
^^ation;    finally  catheter  could  not  be  passed  '^  owing  to  inflammation 
of  the  urethra  and  surrounding  tissues  and  hernia;   there  was  dis- 
coloration of  the  hernia  sac." 

The  physician  concluded  said  affidavit  with  the  statement  that  the 
remote  clause  of  death  was  the  hernia  complicated  with  the  weakness 
of  old  age.  He  was  first  called  to  treat  him  about  the  middle  of 
December,  1899,  and  continued  to  do  so  until  his  death  in  March,  1900. 
The  claim  was  subsequently  specially  examined  and  the  depositions 
of  the  claimant,  the  attending  physician,  and  a  son-in-law,  who  ac^ted 
as  nui'se  during  the  fatal  illness,  were  taken. 

The  claimant  testified  that  about  the  middle  of  December,  1899,  the 
soldier  was  taken  with  ''dreadful  distress  and  pain  because  he  could 
not  void  his  urine  on  account  of  his  hernia."  Dr.  Cogswell  was  called. 
She  can  not  testify  as  to  his  condition  during  the  whole  time  of  his 
last  illness,  as  she  was  suffering  from  an  injury  and  was  unable  to 
nurse  him.  She  did  not  see  the  hernia  cither  shortly  before  or  after 
his  death.  This  witness  further  testified  that  her  husband,  while  in 
Concord,  N.  H.,  had  trouble  in  passing  urine  some  time  before  his 
fatal  illness,  and  a  physician.  Dr.  Walker,  had  to  relieve  him  with  a 
catheter. 

Dr.  S.  J.  Cogswell  testified  he  was  the  attending  physician  during 
the  soldier's  fatal  illness.  He  had  not  given  him  mvieh  tY^a.t\\w.\\t  ^v\q\ 
to  the  Inst  illnens.      When  he  was  first  called  \\e  was  coTU)^iii\wVcvg^  vA 
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his  hernia  and  "of  his  water  being  bad."  His  heart  was  also  giving^ 
him  trouble,  caused  by  his  pain  and  being  up  at  night.  He  had  a 
severe  hernia  extending  into  the  scrotum.  A  part  of  the  time  he 
wore  a  truss,  but  it  did  not  always  control  it.  He  (the  witness)  could 
easily  pass  three  fingers  into  the  external  ring.  The  tumor  was  easily 
reducible  when  he  first  began  to  treat  him.  He  had  an  enlarged 
prostate,  and  could  not  pass  water  very  well  at  any  time.  He  found 
the  hernia  was  giving  hira  the  most  trouble,  and  he  put  him  in  plaster 
to  try  and  retain  it,  but  nothing  he  could  devise  was  of  any  avail.  It 
would  come  down  in  spite  of  everything,  and  finally  it  became  inflamed 
and  could  not  be  reduced.  The  urethra  became  clogged  by  the  inflam- 
mation, and  it  was  with  difficulty  that  a  catheter  could  be  used.  He 
sometimes  could  succeed  by  elevating  his  body,  but  the  last  few  days 
he  could  not  get  any  entrance  to  the  bladder  at  all.  All  the  tissues 
surrounding  the  hernia  became  much  inflamed  and  discolored.  He 
suff'ered  great  pain,  and  was  kept  under  the  influence  of  morphia. 
When  the  psLVta  became  inflamed  it  was  to  all  intents  the  same  as  a 
strangulated  hernia.  The  scrotum  was  inflamed  and  discolored. 
There  was  no  distention  of  the  bowels  al)out  the  '^hernial  sac  or  duo- 
denum," and  no  tendency  to  great  constipation  or  diarrhea.  He  kept 
his  bowels  open  by  the  use  of  cathartics,  but  at  last  he  could  not  evac- 
uate the  bowels,  b}'  reason  of  same  extending  down  into  scrotum. 
There  was  no  history  of  any  bladder  trouble.  There  was  no  question 
in  his  mind  but  that  the  hernia  was  causing  the  whole  trouble,  coupled 
with  the  "senility  due  to  his  age."  The  condition  which  existed  in 
his  case  would  cause  death  in  any  patient,  and  could  be  relieved  only 
by  a  surgical  opei'ation,  but  Mr.  Harriman's  advanced  age  would  not 
admit  of  a  successful  opemtion.  There  was  no  sloughing  of  the 
external  parts  previous  to  death.  There  were  no  external  symptoms 
of  blood  poisoning.  There  was  no  trouble  with  the  urethra  until 
after  the  hernia  became  irreducible  and  inflamed  and  pressed  upon  it, 
causing  inflammation  in  the  parts.  Of  course  the  enlarged  prostate 
made  voiding  of  the  urine  somewhat  more  slow  than  otherwise,  but 
there  was  no  inflammation  or  stricture  until  the  last. 

H.  D.  Everett,  the  soldier's  son-in-law,  testified  before  the  special 
examiner  that  he  nursed  the  soldier  during  the  last  month  of  his  fatal 
illness.  He  had  a  great  deal  of  trouble  with  a  breaqh  and  in  passin^f 
water.  His  water  had  to  be  drawn  all  the  time,  and  at  the  last  the 
odor  was  terrible.  At  first  the  hernia  could  be  put  back,  but  toward 
the  last  it  could  not  be,  and,  as  he  thinks,  after  this  his  water  could  not 
be  drawn.  There  was  some  inflammation  about  the  breach.  He  was 
out  of  his  head  all  the  time  during  the  last  fort\^-eight  hours,  and  had 
been  more  or  loss  so  for  a  week.  During  the  last  forty- eight  hours, 
when  he  was  not  sleeping,  he  was  crazy.  At  the  last,  when  his  water 
woif  djnwn  it  rontiiined  blood,  and  sometime.^  \tY?ould  be  difficult  to 
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push  the  catheter  in;  it  seemed  to  run  up  against  something.  Some- 
times, toward  the  last,  bloody  pus  would  till  up  the  catheter.  At 
times  his  bowels  would  be  loose  and  at  other  times  a  little  costive,  but 
usually  not  bad  at  all  and  fairly  regular.  He  died  very  easy,  although 
be  was  out  of  his  head;  had  been  talking  wild  all  night.  After  his 
death  he  noticed  a  discoloration  at  the  site  of  the  breach. 

The  foregoing  testimony  shows  that  the  hernia  on  account  of  which 
the  AM)ldier  was  pensioned  was  retainable,  although  with  some  difficulty, 
because  the  rings  were  large.     It  also  shows  that  about  the  middle  of 
December,  1899,  the  soldier  required  the  services  of  a  physician  because 
of  an  inability  to  void  his  urine.     This  inability  to  void  lirine  had  pre- 
viousl}'  occurred,  but  the  exact  date  is  not  in  evidence.     The  patho- 
logical condition  which  made  it  impossible  for  the  soldier  to  voluntarily 
evacuate  his  urinary  bladder  was  a  h3^pertrophied  prostate  gland. 
An  inflammation  of  the  bladder  (cystitis)  naturally  followed  this  reten- 
tion of  urine.     From  the  middle  of  December,  1899,  to  within  a  few 
days  of  his  death  the  attending  physician  or  the  nurse  was  able  to 
pass  a  catheter  into  the  bladder,  but  owing  to  an  inflammatory  process 
set  up  in  this  passage  it  l)ecame  impossible  to  pass  the  instniment  dur- 
ing these  last  hours.     The  evidence  shows  the  hernia  was  reducible 
and  retainable  during  the  period,  December  to  March,  1899,  in  which 
Dr.  Cogswell  was  in  attendance,  with  the  exception  of  the  last  forty- 
eight  hours.     The  evidence  further  shows  the  soldier's  l)owels  were 
unobstructed.     There  was  no  fecal  vomiting;  the  abdominal  rings  were 
large. 

The  attempt  is  made  by  the  attending  physician  to  show  that  the 
hernia  was  the  most  serious  condition — in  fact,  led  to  death — when  it  is 
evident  his  patient  was  for  a  period  of  nearly  three  months  suff'ering 
with  one  of  the  most  painful  and  serious  conditions  which  it  is  the 
unfortunate  lot  of  the  physician  to  treat.  Retention  of  the  urine  for 
tlie  period  stated,  and  from  causes  such  as  existed  in  this  case,  neces- 
sarily produces  death. 

The  statement  of  the  attending  physician  that  there  was  no  trouble 
in  the  urinary  passage  until  the  hernia  became  irreducible  is  not  in 
accord  with  his  statement,  and  other  testimony,  that  there  was  inabil- 
ity to  pass  urine  for  at  least  three  months  prior  to  death.  Again,  his 
statement  that  the  hernia  caused  ^'inflammation  of  the  parts"  (urethra 
and  bladder)  is  remarkable  in  the  light  of  the  fact  that  there  is  no 
anatomical  or  physiological  connection  between  the  ^^  parts,"  and  of 
course  no  pathological  condition  could  be  inaugurated  in  the  urinary 
passages  by  a  hernia. 

The  clinical  histor}"^  of  the  soldier's  fatal  illness  shows  same  was  due 
to  an  enlarged  prostate  gland,  consequent  retention  of  urine,  and  cys- 
titis, and  his  death  was  due  entirely  to  said  causes,  ai\d  wot  \w  ww^ 
manner  due  to  the  hernia  for  which  pension  had  been  gv^uted. 
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This  conclusion  is  in  accord  with  recognized  medical  authorities,  and 
the  contrary  conclusion  of  the  attending  physician  is  untenable. 

The  action  rejecting  the  claim  was  fully  warranted  by  the  evidence^ 
and  was  in  accord  with  medical  authorities  and  clinical  experienoe,  and 
the  same  is  affirmed. 


ACCRITKn  PKNSION— RKSTOKATTON— SKCTTON  4719  RKVISED  STATUTES. 

Eliza  C.  Brown,  widow. 

The  widow  of  a  soldier,  whose  name  was  stricken  from  t)ie  rolls  under  section  4719 
of  the  Revisetl  Statutes,  has  title  to  the  arrears  of  jK^nsion  thereun<ler,  providing 
her  evidence  is  sufficient  to  establish  continuance  of  disability,  and  to  give  sat- 
isfactory explanation  of  the  soldier's  failure  to  claim  his  pension  under  his  origi- 
nal ceftifi<^t«. 

Afmntani  Secretary  I^.  L.  Campbell  to  the  Covimifm4mer'  of  PenHtons^ 

Fehnuiry  16,  1903, 

Eliza  G.,  as  widow  of  John  G.  Brown,  formerly  sergeant,  Company 
C.  One  hundrexi  and  seventN^-fifth  New  York  Infantry,  who  is  now 
drawing  t>8  per  month  under  the  a<'t  of  June  27, 1890,  filed  on  Decem- 
ber 14,  1901,  a  claim  for  restoration  of  her  husband^s  name  to  the 
rolls,  and  for  arrears  of  pension  due  on  his  certificate  under  the  pro- 
visions of  section  4719,  Revised  Statutes.  In  said  claim  her  declara- 
tion contained  the  following  averments: 

That  she  is  the  widow  of  the  identical  John  G.  Brown,  to  whom  was  granted  pen- 
sion certificate  No.  74125,  payable  at  Washington,  D.  C,  dated  the day  of , 

in  the  year ;  that  liaving  failed,  since  the  4th  day  of  September,  1886,  by  reason 

of  misunderstanding  the  law  (having  been  told  that  he  was  not  entitled  to  draw  a 
pension  while  receiving  a  salary  as  a  Government  employee,  as  explained  by  the 
soldier  when  on  his  death  bed),  to  apply  for  payment  due  ujx)n  said  certificate,  and 
thereby  l^een  deprived  of  the  same,  under  the  third  section  of  the  act  of  July  27, 
1868  (now  section  4719,  Revised  Statutes),  she  makes  this  declaration  in  order  to 
secure  restoration  to  the  pension  rolls  and  a  new  certificate.  The  pension  certificate 
was  destroyed  by  the  soldier  in  1886,  together  with  some  array  papers,  he  being 
under  the  impression  that  he  would  have  no  further  use  for  them. 

This  claim  was  rejected  January  5.  1903,  in  the  following  stated 
language: 

Approved  for  rejection  of  the  claim  of  soldier's  widow  for  restoration  of  his  name 
to  the  iHjnsion  roll  under  section  4719,  Revised  Statutes,  on  the  ground  that  under 
existing  law  she  is  not  entitled  to  any  amount  covering  the  period  from  the  date  of 
last  payment  to  soldier  to  the  date  of  his  death. 

From  the  above  action  the  claimant,  by  her  attorneys,  tiled  an  appeal 
to  the  Department  January  19,  1903,  contending  that  the  Bureau  was 
in  error  in  its  considemtion  of  the  law  applicable  to  the  case. 

The  issue  mised  b}^  this  appeal  is  whether  claimant  has  title,  as  a 
matter  of  )iiw,  to  the  arrears  of  pension  under  section  4719,  Revised 
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Statutei$,  to  which  her  deceased  husband  would  have  been  entitled  had 
he  filed  his  claim  and  furnished  the  evidence  required  by  said  section 
during  his  lifetime. 

The  claim  has  been  specially  examined,  and  some  affidavits  were 

filed  with  the  appeal,  but  the  Department  is  not  called  upon  at  this 

time  to  express  any  opinion  as  to  the  sufficiency  of  this  evidence  to 

satiBfy  the  requirements  of  section  4719,  Kevised  Statutes,  regarding 

proof  as  to  continuance  of  disability  or  as  to  the  satisfactory  character 

of  the  explanation  given  why  the  soldier  failed  to  draw  his  pension, 

the  Bureau  having  rejected  the  claim  on  the  ground  that  under  existing 

law  the  widow  has  no  title  to  the  pension  she  claimed. 

Section  4719,  Revised  Statutes,  is  as  follows: 

The  faulore  of  any  pensioner  to  claim  his  pension  for  three  years  after  the  same  shall 
have  hecome  due  shall  be  deemed  presumptive  evidence  that  such  pension  Tjas  legally 
tenninated  by  reason  of  the  pensioner's  death,  remarriage,  recovery  from  the  disability, 
or  otherwise,  and  the  pensioner's  name  shall  be  stricken  from  the  list  of  pensioners,  sub- 
ject to  the  right  of  restoration  to  the  same  on  a  new  application  by  tho  pensioner,  or, 
if  the  pensioner  ia  dead,  by  the  widow  or  minor  children  entitled  to  receive  the  accrued 
pension,  accompanied  by  evidence  satisfactorily  accounting  for  the  failure  to  claim 
such  pension,  and  by  medical  evidence  in  cases  of  invalids  who  were  not  exempt  from 
biennial  examinations  as  to  the  continuance  of  the  disabilitv. 

A  pensioner's  name  is  stricken  from  the  rolls  under  the  above  sec- 
tion, *' subject  to  the  right  of  restoration"  upon  his  filing  a  declaration 
and  furnishing  certain  evidence,  but  if  ''he  is  dead"  a  declaration  may 
be  tiled  by  the  ''widow  or  minor  children  entitled  to  receive  the 
accrued  pension"  under  the  same  terms  and  subject  to  the  same  rights 
as  the  soldier. 

There  can  be  no  doubt  that  the  soldier  could,  when  he  saw  fit  to  do 
so,  without  regard  to  lapse  of  time,  file  the  application  named  in  the 
statute,  and  upon  furnishing  the  required  evidence  secure  the  restora- 
tion of  his  name  to  the  rolls  from  the  date  when  payment  ceased  to  be 
made.  In  plain  and  unambiguous  terms  the  law  gives  his  "'widow  or 
minor  children  entitled  to  receive  the  accrued  pension"  the  same 
rights  the  soldier  had,  provided  he  died  before  filing  his  aj^pliaition  or 
furnishing  the  evidence. 

A  recurrence  to  the  history  of  the  legislation  on  this  su})ject  will 
serve  to  emphasize  and  confirm  the  conclusion  that  Congress  intended 
that  the  widow  or  minor  children  entitled  under  the  law  to  the  "ac- 
crued pension  "  of  a  deceased  soldier,  who  had  failed  to  draw  his  pen- 
sion for  three  years,  and  whose  name  had  been  dropped  from  the 
rolls,  should  have  the  same  right  as  he  had  to  secure  the  restoration 
of  his  name  to  the  rolls  in  case  he  died  without  in  any  way  asserting 
his  right. 

The  third  section  of  the  act  of  July  27, 1868  (15  Stat.  L.,  235),  which 
afterwards  became,  in  amended  form,  section  4719,  Uev\^e4§AaX.\\^^^ 
coniaJDod  no  provision  by  which  the  widow  or  mmot  ^YivYdt^w  ol  ^ 
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deceased  soldier  might  secure  the  arrears  of  pension  arising  from  If-^ 
failure  to  draw  his  pension  for  three  years  or  more. 

In  the  2Lct  approved  March  3,  1873  (17  Stat.  L.,  566,  et  seq.),  whic^ 
was  entitled  '^an  act  to  revise,  consolidate,  and  amend  the  laws  rek'-^ 
ting  to  pensions,"  it  will  be  found  that  sec^tions  25  and  26  were  carriec^ 
over  into  the  revision  of  1875,  and  became  sections  4718  and  4719, 
Revised  Statutes. 

Reading  4718  and  4719  Revised  Statutes  together,  it  becomes  clear 
that  the  words,  'Hhe  widow  or  minor  children  entitled  to  receive  the 
accrued  pension,"  found  in  the  latter  section,  are  descriptive  of  the 
persons  who  succeed  to  the  right  of  the  soldier  in  case  he  fails  to  file 
his  application  before  his  death. 

On  March  2, 1895,  an  act  was  approved  which  repealed  section  4718, 
Revised  Statutes,  and  the  act  of  March  1 ,  1889. 

The  act  of  March  2,  1895,  is  as  follows: 

That  from  and  after  the  twenty-eighth  day  of  September,  eighteen  hundred  and 
ninety-two,  the  acxTued  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any 
person  entitled  to  a  pension  having  an  application  therefor  pending,  and  whether  a 
certificate  therefor  shall  issue  prior  or  subsequent  to  the  death  of  such  person,  shall, 
in  the  case  of  a  person  pensioned,  or  applying  for  pension,  on  account  of  his  disa- 
bilities or  service,  l)e  paid,  first,  to  his  widow;  second,  if  there  is  no  widow^,  to  his 
child  or  children  under  the  age  of  sixteen  years  at  his  death;  third,  in  case  of  a 
widow,  to  her  minor  children  under  the  age  of  sixteen  years  at  her  death.  Such 
accrued  pension  shall  not  be  considered  a  part  of  the  assets  of  the  estate  of  such 
deceased  person,  nor  l^e  liable  for  the  payment  of  the  debts  of  said  estate  in  any  case 
whatsoever,  but  shall  inure  to  the  sole  and  exclusive  benefit  of  the  widow  or  chil- 
dren. And  if  no  widow  or  child  survive  such  pensioner,  and  in  the  case  of  his  last 
surviving  child  who  was  such  minor  at  his  death,  and  in  case  of  a  dependent  mother, 
father,  sister,  or  brother,  no  payment  whatsoever  of  their  accrueil  pension  shall  be 
made  or  allowed  except  so  much  as  may  he  necessary  to  reimburse  the  person  who 
bore  the  expen^ie  of  their  last  sickness  and  burial,  if  they  did  not  leave  sufficient 
assets  to  meet  such  exi)en8e.  And  the  mailing  of  a  {tension  check,  drawn  by  a  pen- 
sion agent  in  payment  of  a  i>en8ion  due,  to  the  address  of  a  pensioner,  shall  constitute 
payment  in  the  event  of  the  death  of  a  pensioner  subsequent  to  the  execution  of  the 
voucher  therefor.  And  all  prior  laws  relating  to  the  payment  of  aocrueci  pension  are 
hereby  repealed. 

The  above  act  was  called  into  being  because  of  the  various  construc- 
tions which  had  been  made  by  the  liureau  and  the  Department  of 
section  4718,  Revised  Statutes.  (See  case,s  of  William  B.  Weyant, 
9  P.  I).,  276;  mother  of  George  Kerr,  8  P.  D.,  494.)  It  will  be  noted 
that  the  ai'crued  pension  is  limited  to  the  widow  of  the  soldier  or  his 
minor  children  who  were  under  10  at  the  date  of  his  death.  It  is  his 
widow  or  minor  children  who  have  the  right  to  file  the  application, 
and  who,  if  she  or  they  furnish  the  required  proof,  are  entitled  to  the 
arrears  of  pension  from  the  date  the  soldier  ceased  to  draw  same  to 
the  date  of  his  death. 

It  has  Iwen  suggested  that  the  act  of  March  2, 1895,  repealed  section 
471i>,  Itev'itied  Statutea,  so  far  as  it  might  be  ».ppV\e».ble  to  ''accrued 
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pension."    Inasmuch  as  section  4719,  Revised  Statutes,  has  no  refer- 
ence to  ''accrued  pension,"  no  repeal  could  result. 

The  term  '* accrued  pension,"  as  used  in  section  4718,  Revised  Statutes,  means 
the  Amount  of  money  unpaid  by  the  Government  to  which  a  pensioner  or  a  person 
who  had  a  valid  claim  for  pension  pending  was  entitled  at  the  time  of  his  death. 
(Attorney-General  Garland,  19  Op.,  1.) 

It  will  be  noted  that  much  of  the  language  of  4718,  Revised  Stat- 
utes, was  carried  over  into  the  repealing  act,  and  the  construction 
given  the  original  law  follows  and  applies  to  the  latter  act.  (Suther- 
land on  Statutory  Construction,  pars.  255-256;  23  Amer.  and  Eng. 
Ency.  of  Law,  p.  370,  and  cases  cited.) 

It  is  manifest  that  the  pensioner  himself,  when  applying  for  i-estora- 
tion  tothe  rolls  under  section  4719,  Revised  Statutes,  could  not  be  held 
to  be  making  application  for  "accrued  pension"  within  the  meaning 
of  the  act  of  March  2,  1895,  and  why  should  the  widow,  who  by  the 
statute  is  given  the  right  to  do  what  he  could  have  done  in  his  lifetime, 
be  held  to  come  within  the  repealing  clause  of  the  act? 

The  amount  of  money  due  the  widow  in  this  case,  under  her  applica- 
tion filed  in  accordance  with  the  provisions  of  4719,  Revised  Statutes, 
is  in  the  nature  of  arrears  of  pension.     In  order  to  receive  it  she  not 
only  must  file  an  application,  but  she  must  furnish  evidence  establish- 
ing that  the  soldier  was  disabled  from  the  date  he  last  drew  his  i)ension 
until  the  date  of  his  death,  and  also  furnish  "satisfactory''  evidence 
accounting  for  his  failure  to  claim  pension  under  his  original  certificate. 
This  claimant  has  not,  and,  as  a  matter  of  fact,  could  not,  file  an 
application  for  the  restoration  of  her  husband's  name  to  the  rolls  under 
the  act  of  March  2,  1895.     She  filed  her  application  under  section 
4719,  Revised  Statutes,  and  her  allegations  are  in  conformity  with  the 
requirements  of  the  statute,  and  she  appears  to  be  the  widow  who 
would  have  been  entitled  to  the  accrued   pension  under  the  act  of 
March  2,  1895,  had  the  soldier  left  a  pending  claim  or  failed  to  draw 
money  on  a  certificate  issued  to  him;  and  she  ha^^  title  in  law  to  the 
monej'  he  would  have  been  entitled  to  had  he  filed  a  claim  and  fur- 
nished the  required  proof  in  his  lifetime,  provided,  of  course,  that  the 
evidence  she  submits  is  sufficient  to  establish  a  continuance  of  disability 
and  explain  satisfactorily  the  failure  of  the  soldier  to  draw  his  pension. 
The  nature  of  the  evidence  required  to  establish  title  to  restomtion 
to  the  rolls  under  section  4719,  Revised  Statutes,  gives  character  to  the 
act  and  discloses  the  intent  of  Congress  in  passing  it.     If  the  soldier 
had  given  a  satisfactory  explanation  why  he  failed  to  draw  his  pension, 
and  furnished  evidence  establishing  that  the  disability  had  existed  all 
the  time  from  the  date  he  was  last  paid  until  the  date  of  his  applica- 
tion under  said  section,  the  general  law  steps  in  and  declares  he  is 
entitled  to  pension  covering  the  period  he  failed  to  dvav;  lU^  ^swavfe. 
Congress  gave  to  the  widow  or  the  minor  childvcu  etvtWXed.  lo  ^^ 
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accrued  pension  under  the  act  of  March  2,  1895,  the  same  right  th 
soldier  had  under  section  4719,  provided  he  failed  to  exercise  that  righ'Jt 
in  his  lifetime. 

The  passage  of  the  act  of  March  2,  1895,  deprived  this  claimant  of^ 
no  rights  she  had  under  section  4719,  Revised  Statutes. 

It  certainly  did  not  deprive  a  soldier  of  any  rights  he  might  have 
had  under  said  section,  and  his  widow  has  the  same  right  he  had,  sub- 
ject to  exactly  the  same  limitations. 

The  action  of  the  Bureau  in  holding  under  existing  law  this  claim- 
ant is  not  entitled  to  any  amount  covering  the  period  from  the  date  of 
last  payment  to  soldier  to  the  date  of  his  death  was  error,  and  said 
action  is  hereby  reversed. 

The  papers  are  returned  herewith  for  read  judication  of  the  claim  on 
its  merits  under  the  terms  of  4719,  Revised  Statutes. 


patuological.  skquence— aid  an1>  attendance— bate. 

George  R.  Beatty. 

Appellant  is  now  peilsioned  at  the  second-grade  rate  for  ^'rheumatism  and  resulting 
disease  of  left  knee  and  shoulder  and  partial  |)aralysis."  It  was  found  at  the 
last  medical  examination  to  which  he  was  subjected,  and  from  the  date  of  which 
said  grade  rate  was  allowed,  that  he  was  also  suffering  from  ''a  modified  gen- 
eral i)aresis,"  and  from  locomotor  ataxia;  but  neither  of  these  conditions  can  \ye 
accepted  as  a  sequel  of  pensioned  causes,  nor  are  they  otherwise  established  as 
of  service  origin.  Although  a  rating  of  but  $30  per  month  (second  grade)  was 
recommended  in  the  certificate  of  su('h  examination,  the  objective  tx)nditions 
described  therein,  and  the  cx)llateral  evidence  on  file  as  well,  show  a  condition 
of  total  and  |)ermanent  helplessness,  due,  liowever,  in  part  to  said  nonpensioned 
causes;  but  after  careful  consideration  of  all  the  facts  in  the  case  the  Depart- 
ment \H  of  the  opinion  that  the  allowance  of  the  |60  rate  instead  of  the  second- 
grade  rate  from  the  date  of  said  examination  was  warranted  by  reason  of  pen- 
nioned  causes  alone,  notwithstanding  the  said  recommendation  of  the  examining 
surgeon. 

AiisUtant  Secretary  t\  L.  Campbell  to  tha  CommimUnier  t{f  Pefisimis^ 

FSniary  17,  190S. 

The  api)ellant  in  this  case,  George  R.  Beatty,  formerly  a  private  in 
Company  D,  Seventy-ninth  Illinois  Volunteers,  is  now  pensioned  at 
the  rate  of  $30  per  month  (second  grade)  for  ''rheumatism  and  result- 
ing disease  of  left  knee  and  shoulder,  and  paitial  parah-sis." 

In  his  original  declaration  for  pension,  filed  January  16,  1878,  the 
soldier  alleged  that  in  the  winter  of  1802-63,  from  exposure,  while  a 
prisoner  of  war,  he  "'became  sick,  which  settled  in  both  legs  and  left 
shoulder;"  that  he  was  treated  therefor  in  Libhy  Prison  in  January, 
1863,  from  which  place  he  was  sent  to  a  hospital  at  Annapolis,  Md., 
where  he  was  treated  about  six  months;  that  while  there  his  ''knees 
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swelled  up  and  burst  open;"  and- that  the  disease  for  which  he  was 
treated  continued  thereafter  "'to  affect  his  limbs,  left  shoulder,  and 
left  hand." 

The  soldier  was  examined  under  this  application  April  3, 1878.  The 
following  findings  were  reported  by^  the  examining  surgeon: 

I  find  the  fingers  on  the  left  hand  flexed  one-half  shut.  He  says  he  can  not  rotate 
the  left  arm  aroand  the  head;  that  the  pain  in  his  shoalder  extends  from  the  left 
scapula  through  the  chest  and  sometimes  affects  the  muscles  of  the  neck;  that  pain 
extends  down  the  inner  and  under  side  of  the  arm  to  the  hand;  that  liis  knees  give 
way  after  walking  much,,  and  that  he  can  not  do  ordinary  manual  lalx>r. 

The  claim  was  rejected  February  28,  1879,  on  the  ground  there  was 
no  record  of  the  disability  alleged;  that  the  claimant  was  unable  to 
fiirnish  medical  evidence  showing  that  it  existed  in  the  service,  and 
that  it  was  shown  that  he  was  treated  in  the  service  for  other  disabili- 
ties than  the  one  alleged. 

It  will  be  observed  that  the  ''disability  alleged"  was  not  definitely 
stated,  the  claimant  merel}'^  saying  that  he  ''became  sick,"  and  that 
such  sickness,  whatever  it  may  have  been,  "settled  in  both  legs  and 
the  left  shoulder."  He  also  said  that  "after  leaving  Libby  Prison  he 
was  sent  to  a  hospital  at  Annapolis,  Md.,  where  he  was  treatc^d  for 
about  six  months,"  presumably  for  the  aforesaid  sickness.  The  med- 
ical records  of  the  War  Department  show  that  he  was  "admitted  to 
Div.  No.  1  (Naval  Academ}^)  G.  H.,  Annapolis,  Md.,  January  29,1863, 
with  bronchitis,  and  returned  tq  duty  Sept.  7, 1863."  It  will  be  seen, 
therefore,  that  although  the  soldier  was  in  said  hospital  about  eight 
months — he  said  himself  about  six  months — the  onlv  cause  of  dis- 
ability  for  which  he  was  treated  during  that  time  was,  according  to 
the  record,  ' ' bronchitis. " 

The  records  also  show  that  the  soldier  "  entei-ed  Div.  No.  8,  G.  H., 
Chattanooga,  Tenn.,  May  17,  1864,  with  contusion  of  penis,  disposi- 
tion not  stated."    The  said  injury  was  also  diagnosticated  as  "contu- 
sion of  testicles,  received  in  action  at  Resaca,  Ga.,  May  14,  1864." 
The  military  records  of  the  War  Department  show  that  he  was  carried 
on  the  rolls  as  "absent  sick  in  hospital  at  Chattanooga,  Tenn.,  from 
May  to  October,  1864,"  after  which  he  was  carried  as  present  up  to 
June  12,  1865,  on  which  date  he  was  mustered  out  with  his  company. 
The  medical  records,  however,  fail  to  show  any  further  treatment  for 
any  cause  of  disability  other  than  that  herein  sot  out. 

In  view  of  the  soldier's  allegations  as  to  the  nature  of  the  disability 
contracted  by  him  in  the  service,  and  of  the  fact  that  he  was  in  hos- 
pital— presumably  under  treatment — for  so  many  months,  it  seems 
rather  strange  that  the  only  causes  of  disability  made  a  part  of  the 
medical  records  were  those  herein  referred  to. 

In  an  affidavit  filed  February  2,  1880,  the  claimant  mad^  \i\^  ^x^\» 
specific  statement  as  to  the  nature  of  the  disability  wVicYv  W^i^L^L  >i3(v^T^- 
.      r.  D.—voL.  13^02 13 
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tofore  alleged  as  a  disease  or  sicknes8  affecting  his  left  side.    In  tb^ 
affidavit  he  said: 

At  the  battle  of  Stone  River  affiant  incurred  hia  dusabiJity  by  being  exposed  ^ 
severe  weather  while  in  the  battle  and  on  his  march  as  a  prisoner  of  war.    f^^ 
disability  consists  of  severe  rheumatism  throughout  affiant's  left  side,  leg,  B^ 
shoulder. 

Prior  to  the  date  of  filing  this  affidavit^  but  subsequent  to  the  d»*^ 
of  the  rejection  of  the  claim  on  the  grounds  above  stated,  the  soldi^^ 
was  again  examined  by  the  same  examining  surgeon  before  whom  ti^ 
had  previously  appeared.     The  same  conditions,  practicall}^,  that  har^ 
formerly  been  reported  were  reported  in  the  certificate  of  the  saL^ 
second  examination.     But  the  examining  surgeon  added: 

I  do  not  know  the  cause  of  the  disability  nor  the  pathological  conditions 
but  believe  him  entitled  to  total,  or  $S  per  month. 

An  examination  by  another  examining  surgeon  was  made  of  th 
soldier  April  29, 1880.    The  report  of  the  examination  wa.s  as  follows^ 

The  applicant  has  chronic  synovitis  of  left  shoulderjoint  and  left  kneejoint  and- 
chronic  spinal  meningitis,  the  result  of  an  acute  attack  of  rheumatism.     The  fingers 
are  contracted  into  palm  of  left  hand  and  the  toes  of  left  foot  are  contracted  toward 
the  sole  of  the  foot,  caused  by  the  chronic  spinal  meningitis. 

The  disabilities  of  the  shoulder,  hand,  knee,  and  foot  of  left  side  are  the  result 
of  his  original  attack  of  rheumatism  and  are  equivalent  to  the  loss  of  a  hand  or  foot 

On  May  14,  1880,  a  certificate  of  pension  was  issued  to  the  soldier 
at  the  rate  of  $6  per  month  from  June  13,  1865;  $8  per  month  from 
April  3,  1878,  and  $18  (then  third  grade)  from  April  29,  1880,  for 
"rheumatism  and  resulting  disease  of  left  knee  and  left  shoulder" — 
a  very  incongruous  form  of  approval,  to  say  the  least,  for  if  the  soldier 
was  suffering  from  general  rheumatism  the  only  "disease"  of  the 
joints  referred  to  was  part  and  parcel  of  the  said  general  rheumatic 
affection,  and  would,  therefore,  have  been  covered  by  or  included  in  a 
simple  approval  for  rheumatism,  per  se. 

Subsequently,  on  October  19,  1887,  there  was  a  reissue  to  "change 
the  i-ate  in  the  case"  to  $24  per  month,  which  change  in  rate  was  made 
under  the  following  provision  of  an  act  of  Congress  approv^ed  March 
3,  1883: 

That  from  and  after  the  passage  of  this  act  ail  persons  now  on  the  pension  roll, 
*  *  *  who  shall  have  lost  one  hand  or  one  foot,  or  been  totally  or  permanently 
disabled  in  the  same,  or  otherwise  so  disabled  as  to  render  their  in(;apacity  to  per- 
form manual  labor  equivalent  to  the  loss  of  a  hand  or  foot,  shall  receive  a  pension  of 
twenty-four  dollars  a  month;    *    *    * 

As  above  noted,  at  the  time  the  said  reissue  was  made  the  soldier 
was  on  the  pension  roll  at  the  then  third  grade  rate,  $18  per  month. 

The  aforesaid  action  was  taken  in  consequence  of  a  claim  for  increase 

filed  June  6,  1887,  wherein  the  allegation  was  set  up  that  paralysis  of 

left  side  of  body  and  right  side  of  face,  loss  of  hearing  of  right  ear, 

and  s/g-ht  of  right  eye  had  resulted  from  tVie  c».uft^  ol  dA.^wJcyXxV'^  Vst 
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which  a  pension  had  already  been  granted;  and  it  is  noted  that  the 
medical  action  spread  on  the  brief  face  at  the  time  the  said  statutory 
iDcrease  in  rate  was  allowed  included  ''partial  pai-alysis"  as  an  addi- 
tional result  of  the  rheumatism  for  which  the  claimant  was  pensioned. 
Inasmach,  however,  as  neither  the  aforesaid  statutory  change  in  rate, 
nor  any  other  increase  in  rate  was  made  in  consequence  of  the  accept- 
ance of  the  alleged  partial  paralysis  as  a  pathologic  sequence  of  said 
pensioned  causes,  the  action  by  which  such  additional  sequence  was  so 
accepted  was  not  in  accord  with  the  practice  that  usually  obtains  in 
this  class  of  claims — the  custom  being  to  merely  record  on  the  brief 
face  in  cases  where  a  new  sequel  of  a  pensioned  cause  is  shown,  but 
which  is  not  considered  as  of  sufficient  importance  to  warrant  an 
increase  in  rate,  that  the  existing  approval  and  rate  covers  all  disa- 
ability  due  to  such  additional  sequel. 

As  above  stated,  the  nature  and  location  of  the  "partial  paralysis" 
was  not  indicated  in  the  medical  approval  referred  to.     The  testimony, 
however,  of  three  physicians,  filed  in  1887,  showed  that  the  soldier 
had  sustained  at  least  two  apoplectic  strokes,  resulting  in  more  or  less 
partial  or  complete  left  hemiplegia.     One  of  these  affiants  said  that  he 
had  prescribed  for  the  soldier  in  1885,  "  for  a  partial  paralysis,"  and 
that  he  continued  to  treat  him  thereafter,  his  paralysis  continuing 
about  the  same;  that  on  December  13,  1886,  "he  had  an  additional 
stroke  which  rendered  him  helpless  and  speechless  for  more  than  three 
liours,  and  for  a  number  of  days  he  could  only  use  monosyllables;" 
that  the  left  leg  and  arm  were  almost  powerless,  vision  of  right  eye 
very  much  impaired  on  account  of  ptosis  of  right  upper  eyelid,  speech 
inarticulate,  and  hearing  of  right  ear  impaired;  and  that  said  condi- 
tions were  due,  in  affiant's  opinion,  to  some  trouble  in  the  central 
nervous  system.     That  these  conditions  subsequently  improved,  how- 
ever, as  a  certain  percentage  of  paralyses  due  to  intracranial  hemor- 
rhage do,  especially  those  due  to  first  and  second  attacks,  is  shown 
bj  the  findings  at  a  medical  examination  made  of  the  soldier  Decem- 
ber 12,  1888,  when  it  was  reported  that  there  was  "no  evidence  of 
pamlysis  except  slight  ptosis  of  right  e^^elid." 

A  claim  for  increase,  filed  December  22, 1900,  wherein  the  pensioner 
alleged  that  paralysis  affected  his  whole  body,  was  rejected  Septem- 
ber 12,  1901,  on  the  ground  that  the  existing  rate  in  the  case  was 
adequate  to  the  degree  of  disability  due  to  pensioned  causes,  and  that 
the  conditions  manifested  at  the  medical  examination,  made  pursuant 
to  the  said  application  for  increase,  were  due,  in  part,  to  other  than 
pensioned  causes. 

The  objective  conditions  manifested  at  said  examination,  according 
to  the  certificate  thereof,  dated  May  9,  1901,  were  as  follows: 

Pulse  rate,  80-118,  can't  exercise;  respiration,  18-26,  can't  ex.-,  te\i\i^T«AMLX^, '^'^V 
Hheomat/gm:  No  atrophy  or  contraction  of  muscles  or  tendoua.    '^osvj^Wvxv^q^t 
^largement  of  joints.     Tendemetm  md  stiffness  of  joints  ol  e\Vx)Vf  B,  aY\ovA^<it^,  \v\vft. 
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and  knees.  Joints  of  fingers  of  both  hands  are  stiffened  and  enlai>i^  and  motion 
is  limited  about  one-third.  Motion  of  shoulders  and  elbows  is  limited  about  one-half, 
and  of  hips,  knees,  and  ankles  about  one-third.  Claimant  can't  dress  himself  with- 
out assistance.     Measurements  uniform;  no  other  joints  invaded. 

Heart:  Apex  impulse  1}  inches  below  and  to  right  of  left  nipple.  Area  of  dullness 
from  2  to  6  inches,  interspace  from  line  of  left  nipple  to  one-half  inch  to  right  of  sternal 
line.  No  disturbance  of  heart's  action  except  it  is  irritable  and  excitable.  No  mur- 
murs, no  dilatation  or  hypertrophy.     No  dyspna^a,  cedema,  or  cyanosis. 

Partial  paralysis:  No  hemiplegia  or  paraplegia,  but  a  modified  general  paresis. 
Loss  of  power  and  loss  of  sensation  amount  to  about  half,  and  extends  over  the 
entire  body.  Coordination  is  markedly  impaired.  Can  not  stand  with  eyes  closed. 
There  is  anaesthesia  of  skin  and  history  of  paralysis  of  bowels.  Considerable  mus- 
cular tremor.  No  objective  or  subjective  history  of  syphilis.  Locomotor  ataxia  is 
present. 

Impaired  eyesight:  No  trachoma,  pterygium,  or  blepharitis  present.  No  trichiasis, 
ectropion,  or  entropion;  cornea  transparent;  no  opacities  or  pannus;  pupils  of  average 
size,  but  do  not  respond  readily  to  light.  Right  eyelid  droops,  result  of  partial 
paralysis.  Vision:  Can  not  read  D.200  with  either  eye,  tested  separately,  without 
glasses,  but  can  read  D.80  with  either  eye  tested  separately  with  glasses. 

Deafness:  Membrana-tympani  slightly  congested.  Eustachian  tubes  pervious. 
Can  hear  ordinary  conversation  6  feet  with  right  ear  tested  separately,  but  can  not 
hear  ordinary  conversation  at  6  feet  with  left  ear  tested  separately.  No  rating  for 
deafness. 

Claimant  can  ride  out  in  pleasant  weather  if  assisted  in  and  out  of  conveyance,  but 
can  not  walk  except  around  the  house  with  crutch  and  (^ane;  his  condition  is  loco- 
motor ataxia. 

Urinalysis:  S.  G.  1026;  reaction  slightly  acid;  no  albumin;  no  sugar. 

Skin  in  palms  (of  hands)  is  thick,  caused  by  use  of  crutch  and  cane. 

This  claimant  is  so  disabled  from  rheumatism  and  locomotor  ataxia  (partial 
paralysis)  as  to  be  in<^pacitated  for  performing  manual  labor  and  is  entitled  to  $30  a 
month. 

In  an  appeal  from  the  said  adverse  action  of  the  Bureau  in  the 
premises,  filed  October  8,  1901,  it  was  contended  that  such  action  was 
contrar}^  to  the  law  and  the  evidence;  that  the  then  existing  rate  in 
the  case  (third  grade)  was  not  adequate  to  the  degree  of  disability  due 
to  pensioned  causes,  and  that  it  was  believed  i;hat  the  board  of  sur- 
geons by  which  the  claimant  was  last  examined  recommended  the 
allowance  of  the  $72  rate,  and  that  if  the  $50  rate  at  least  was  not  rec- 
ommended an  injustice  was  done  the  appellant. 

Relative  to  these  contentions  the  Bureau  submitted  the  following 

report,  dated  February  7,  1902: 

After  a  careful  review  of  this  case,  it  seems  proper  to  allow  second  grade  from  May 
9,  1901,  for  the  ])ensioned  disabilities.  Imimired  sight  of  right  eye  and  deafness  of 
right  ear  are  not  shown  in  ratable  degree. 

The  Department  thereupon  proceeded  to  dismiss  the  said  appeal  on 
the  ground  that  the  contentions  of  the  appellant  would  be  met  by  the 
action  proposed  by  the  Bureau,  and  remanded  the  papers  in  the  case 
for  the  purpose  of  having  such  action  carried  out.  Thereafter,  to  wit, 
April  5,  1902,  there  was  a  reissue  in  the  case  to  allow  pension  at  the 
rate  of  $30  per  iuontb  (second  grade)  for  the  aforesaid  pensioned 
causae. 
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July  10,  1902,  another  appeal  was   entered  at  the  Department, 

wherein  it  is  contended  that  the  allowance  of  a  rate  of  but  $30  per 

month  was  error  and  contrary  to  law;  that  said  action  was  not  in 

accordance  with  the  evidence  on  file,  and  that  inasmuch  as  the  rate 

recommended  by  the  examining  surgeons  was  $72  per  month  the  $30 

rate  ''was  not  a  sound  rate."    It  is  further  contended  in  such  appeal 

that  the  $72  rate  instead  of  the  $30  rate  should  have  been  allowed,  and 

that  "there  appears  no  doubt  whatever  but  what  a  rate  of  $50  should 

have  been  allowed." 

That  the  Department  erred  in  holding,  as  it  did,  that  the  allowance 
of  the  second-grade  rate,  as  recommended  by  the  Bureau,  would  satisfy 
the  contentions  set  up  in  the  said  former  appeal  is  quite  apparent  when 
it  is  noted  that  it  was  contended  in  such  appeal  that  the  allowance  of 
either  the  $50  or  the  $72  rate  was  fully  warranted  by  the  facts  presented 
in  the  premises. 

The  question  now  at  issue,  then,  is  practically  the  same  as  that  for- 
merly considered,  namely,  Does  this  appellant  require  either  the 
frequent  and  periodical,  or  the  regular,  personal  aid  and  attendance  of 
another  person  ? 

The  history  of  the  case,  as  shown  by  the  record  and  the  evidence 
therein,  is  quite  fully  set  out  herein;  and  it  will  be  noted,  it  is  thought, 
that  the  facts  presented  in  such  history  make  it  rather  difficult  to 
arrive  at  a  satisfactory  conclusion  as  to  the  merits  of  the  questions 
raised  in  the  pending  appeal.  Attention  has  heretofore  been  invited 
to  the  fact  that  although  it  is  shown  that  the  soldier  was  in  various 
hospitals  during  a  period  covering  many  liionths  while  in  the  service, 
the  only  causes  of  disability  of  record  for  which  he  was  treated  during 
such  time  are  bronchitis  and  contusion  of  the  genital  organs,  notwith- 
standing the  fact  that  he  was  in  the  service  two  and  a  half  )'ears  sub- 
sequent to  the  date  of  the  alleged  origin  of  the  causes  of  disability  for 
which  he  is  now  pensioned.  Neither  is  there  any  medical  evidence  on 
file  as  to  his  condition  at  any  time  subsequent  to  his  return  to  his  com- 
pany and  regiment  after  having  been  in  prison  and  in  hospital,  as 
heretofore  stated.  His  captain^  however,  stated  in  an  affidavit  filed 
April  22,  1878,  that  in  November,  1863,  he  had  a  '*  disease  of  left 
shoulder  and  arm." 

The  diagnosis  of  "  chronic  spinal  meningitis,"  as  a  '^  result  of  acute 
rheumatism,"  made  by  the  examining  surgeon  before  whom  he 
appeared  in  1880,  is  not  in  accord  with  the  views  of  accepted  authori- 
ties as  to  the  etiology  and  pathology  of  the  condition  diagnosticated. 
This  surgeon  said  that  the  fingers  of  the  soldier's  left  hand  and  the 
toes  of  his  left  foot  were  contracted  upon  the  palm  of  the  hand  and  the 
sole  of  the  foot,  respectively,  as  a  result  of  chronic  spinal  meningitis. 
These  conditions  might  be  caused  by  spinal  meningitis  (leptomenin- 
gitis), but  the  hptomeningitis  could  not  be  regarded  a»  «t  ^^v?^^\  vA 
rbeuiDBtism,  either  acute  or  chronic. 
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There  is  a  clear  history,  however,  of  at  least  two  apoplectic  strokes 
with  resulting  left  hemiplegia.  The  "partial  paralysis"  for  which 
the  appellant  is  pensioned  must,  under  the  circumstances,  be  regarded 
as  a  sequel  of  the  said  hemiplegic  attacks;  but  inasmuch  as  no  rheu 
matic  endocarditis — which  might  readily  have  led  to  apoplexy  by 
causing  either  aneurism  or  embolism  of  the  vessels  of  the  brain — has 
ever  been  shown  to  exist  in  this  case  the  propriety  of  the  action  by 
which  the  said  "partial  paraly^sis"  was  accepted  as  a  sequel  of  the 
rheumatism  which  had  previousl}'  been  acx^epted  as  of  service  origin 
could  not,  it  is  thought,  be  easily  defended.  But  in  view  of  the  fact 
that  this  question  is  now  res  judicata,  it  need  not  be  further  referred 
to  at  this  time.  It  is  worthy  of  note,  however,  that  in  the  certificates 
of  the  last  two  medical  examinations  made  of  the  soldier  it  is  stated 
that  no  paralysis  was  manifested  at  such  examinations.  In  the  certifi- 
cate dated  December  12,  1888,  as  heretofore  stated,  it  was  reported 
that  there  was  "  no  evidence  of  paralysis  except  slight  ptosis  of  right 
eyelid;"  and  in  the  certificate  of  the  most  recent  examination  made  of 
the  pensioner,  dated  May  9,  1901,  it  is  stated  that  there  is  "  no  hemi- 
plegia or  paraplegia,  but  a  moderate  general  paresis,"  yet  it  is  also 
stated  that  "  locomotor  ataxia  is  present,"  and  that  the  soldier  "  can- 
not walk,  except  around  the  house  with  crutch  and  cane." 

The  fact  that  locomotor  ataxia  is  now^  said  to  exist  brings  a  new  ele- 
ment in  the  case  that  needs  to  be  considered  in  determining  the  rate 
that  should  be  allowed  from  the  date  of  the  certificate  of  the  last  med- 
ical examination  made  of  the  appellant,  for  the  disability  due  thereto 
must  be  excluded  in  fixing  whatever  rate  the  facts  presented  seem  to 
warrant  on  account  of  pensioned  causes. 

In  the  affidavits  of  two  physicians,  filed  February  28,  1901,  it  tends 
to  be  shown  that  the  appellant  was  at  that  time  practically  helpless  by 
reason  of  locomotor  ataxia.  This  fact  complicates  matters  very  mate- 
rially, as  it  is  difficult  to  differentiate  between  the  conditions  accepted 
as  of  service  origin  and  those  due  to  the  locomotor  ataxia.  Then, 
again,  the  alleged  presence  of  locomotor  ataxia  necessarily  calls  up  the 
question  as  to  whether  or  not  syphilis  is  the  cause  thereof,  as  recog- 
nized authorities  are  practically  agreed  that  a  history  of  such  disease 
is  present  in  at  least  80  per  cent  of  cases  of  posterior  spinal  sclerosis 
(tabes  dorsalis;  locomotor  ataxia).  In  the  certificate  of  the  said  most 
recent  medical  examination  made  of  the  soldier,  however,  it  is  stated 
that  there  is  "  no  objective  or  subjective  history  of  syphilis."  But 
there  are  two  other  facts  in  addition  to  the  presence  of  tabes,  though 
in  connection  therewith,  that  have  been  presented  in  the  case  that 
point  to  the  probability  at  least  of  the  existence  of  specific  disease, 
one  of  w^hich  is  the  condition  diagnosticated  as  a  "  contusion  of  the 
penis,"  but  which  might  have  been  a  chan(»re,  and  the  other  is  the  state- 
lueDt  of  the  claimant  that  subsec^uent  to  his -discharge  he  was  treated 
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ftt  Hot  Springs,  Ark- ,  a  place,  as  is  well  known,  that  is  eminently  well- 
fitted  for  the  treatment  of  the  disease  in  question,  and  that  is  resorted 
to  by  large  numbers  of  persons  suffering  from  such  disease;  but,  at 
the  same  time,  it  must  be  said  that  large  numbers  of  persons  suffering 
from  rheumatism  also  go  there  for  treatment,  and,  generally,  are  much 
benefited  thereby. 

And  a  still  further  fact  that  points  toward  the  probability  of  the 
existence  of  specific  disease  in  the  case  is  the  occurrence  of  two  strokes 
of  apoplexy  with  resulting  hemiplegia  while  the  soldier  was  not  yet  40 
years  of  age.  The  hemiplegia  described  in  this  case  is  what  is  termed 
alternate  or  crossed  hemiplegia,  which,  says  Charles  L.  Dana,  M.  D., 
is  a  name  given  to  cases  in  which  the  paralysis  affects  the  arm  and  leg 
OD  one  side  and  a  cranial  nerve  or  nerves  on  the  opposite  side.  Dana 
also  says  that  alternate  hemiplegia  is  due  usually  to  acute  softening, 
and  this  in  turn  to  syphilitic  disease  at  the  base  of  the  brain. 

In  the  certificate  of  the  most  recent  medical  examination  made  of 
the  appellant  it  is  stated  that  there  is  now  '^no  hemiplegia  or  para- 
plegia, but  a  modified  general  paresis."  In  referring  to  the  various 
supposedly  exciting  causes  of  general  paresis  or  paretic  dementia, 
F.  X.  Dercum,  M.  D.,  says: 

Syphilis  as  a  cause  of  paresis  has  been  much  discussed.     Undoubtedly  it  is  a  pow- 
erful factor.     According  to  Graf,  as  many  as  40  per  cent  of  paretics  are  victims  of 
syphilis,  and  Mendel  gives  the  percentage  as  75.     According  to  Rieger,  quoted  by 
Krafft-Ebing,  the  subjects  of  syphilis  are  from  sixteen  to  seventeen  times  more  liable 
to  paretic  dementia  than  others  not  bo  affected.     According  to  Regis,  syphilis  exists 
in  seventy  to  ninety  cases  in  every  100  in  general  paralysis.     Hougberg  found  syph- 
ilifl  in  75.7  per  cent;  Bannister  in  89  per  cent.     Whether  syphilis  is  an  active  factor 
in  the  production  of  paresis  or  is  only  a  predisposing  cause  has  been  much  dis- 
puted.   Several  possibilities  suggest  themselves.    It  is  possible,  first,  that  paresis  is 
the  outcome  of  the  late  actions  of  the  toxine  of  syphilis,  a  parallel  instance  of  such 
supposed  action  being  furnished  by  locomotor  ataxia.     This  parallelism  is  enhanced 
hy  the  iact  that  an  ataxia  comparable  to  ordinary  locomotor  ataxia  now  and  then 
precedes  the  development  of  paresis  (paretic  dementia  of  the  ascending  type).     It  is 
possible,  secondly,  that  a  nervous  system  profoundly  exhausted  by  the  infection  of 
syphilis  breaks  down  more  readily  under  the  intellectual  and  emotional  strains 
which  play  so  important  a  part  as  exciting  causes  of  paresis.     It  is  further  significant 
that,  for  the  most  part,  paresis  in  syphilitic  subjects  is  a  late  development.     In 
Hougberg's  cases,  eighty-one  in  number,  the  onset  occurred  in  from  five  to  nineteen 
years  after  infection. 

It  must  not  be  inferred  from  what  is  said  and  quoted  above  that  the 
Department  fails  to  recognize  the  fact  that  quite  a  number  of  other 
factors,  such  as  overwork,  overexertion,  intense  and  prolonged  worry, 
terrible  disappointment,  fright,  excessive  nervous  shock,  etc.,  are  men-  ^ 
tioned  by  various  observers  as  exciting  causes  of  the  condition  referred 
to;  nor  is  it  to  be  considered  that  the  Department  holds  in  this  case 
that  syphilis,  either  inherited  or  acquired,  is  responsible  for  any  exist- 
ing lesion  or  lesions  of  the  soldier's  central  nervous  s>jHVeav,    ^Wi^^ 
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possibility  or  probability  of  such  being  the  case,  however,  can  not  be 
overlooked;  but  inasmuch  as  the  Bureau  has  accepted  the  alleged  partial 
paralysis  (left  hemiplegia)  as  a  result  of  the  '^  rheumatism  and  result- 
ing disease  of  left  knee  and  left  shoulder"  for  which  the  soldier  was 
originally  pensioned,  thus  eliminating  any  question  as  to  syphilis  hav- 
ing been  a  factor  in  ita  causation,  that  action  will  be  allowed  to  stand; 
although  if  the  question  as  to  the  propriety  of  accepting  the  aforesaid 
paralytic  strokes  as  direct  pathologic  sequels  of  rheumatism  were  now 
before  the  Department  as  an  original  proposition  no  such  relation  of 
cause  and  effect  could  be  recognized.  But  the  other  conditions  refer- 
able to  the  nervous  system — general  paresis  and  locomotor  ataxia — 
will  not  be  so  accepted. 

The  existence,  however,  of  these  said  additional  conditions  compli- 
cates matters  to  such  an  extent  that  it  is  difficult  indeed  to  differen- 
tiate between  the  degrees  of  disability  due  thereto  and  to  the  said 
pensioned  causes,  respectively.  And  it  is  for  this  reason,  and  also  by 
reiuson  of  the  fact  that  the  said  soldier  is  now  said  to  be  totallv  and 
permanently  helpless,  that  the  different  phases  of  the  case  have  been 
thus  fully  considered  and  discussed. 

The  question  as  to  the  probability  of  syphilis  having  been  a  factor 
in  the  causation  of  some  of  the  existing  conditions  has  also  been  fully 
discussed  because  said  disease  is  such  a  frequent  cause  of  such  condi- 
tions; and  while  it  is  stated  in  the  certificate  of  examination  dated  May 
t),  1J)()1,  that  there  wore  no  objective  symptoms  of  specific  dise4ise,  it 
is  a  well-known  fact  that  at  times  the  whole  virulenc}'^  of  the  disease 
appears  to  be  expended  upon  the  centml  nervous  system  and  the  only 
manifesUitions  of  such  disease  will  be  the  outbreak  of  the  nervous 
phenomena;  and  it  is  also  an  established  fact  that  syphilitic  lesions  of 
the  nervous  system  are  generally  present  Jis  late  manifestations  of  the 
disease  in  question.  The  interval  between  the  appearance  of  the 
initial  socc  and  the  nervous  manifestations  is,  at  times,  says  Dercum, 
'•exceedingly  long — ten,  twelve,  and  fifteen  years  being  not  unusual." 
Other  observers  have  mentioned  instances  in  which  the  interval  has 
been  prolonged  to  nineteen,  twenty,  twenty-nine,  and  even  thirty 
years.  These  facts  are  set  out  because  the  locomotor  ataxia  and 
paresis  described  in  this  case  have  only  appeared  within  the  last  few 
years. 

After  careful  considenition  of  all  the  facts  presented  in  this  case, 
the  Department  is  of  the  opinion  that  irrespective  of  the  locomotor 
ataxia  and  ''general  paresis"  the  pensioner  requires  the  frequent  and 
periodical  personal  aid  and  attendance  of  another  person  by  reason  of 
the  conditions  accepted  b}'  the  Bureau  as  incident  to  his  military  serv- 
ice: and  while,  jis  hereinbefore  indicated,  there  is  no  inconsiderable 
element  of  doubt  as  to  the  propriety  of  the  lu^tion  b}^  which  all  of  such 
conditions  were  accepted  as  of  service  origin,  that  question  is  now 
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practically  res  judicata,  and  the  Bureau,  as  before  stated,  having 
allowed  a  pension  for  the  conditions  referred  to  the  appellant  is  entitled 
to  the  benefit  of  said  doubt,  and  should  now  be  allowed  a  pension  com- 
mensurate to  the  degree  of  disability  shown  to  be  due  to  the  aforesaid 
pensioned  -  causes. 

The  faction  appealed  from  is,  therefore,  hereby  reversed,  and  the 
papers  in  the  dise  are  herewith  remanded  with  a  view  to  the  early 
read  judication  of  the  last  claim  for  increase,  and  the  allowance  of  the 
|50  rate  from  the  date  of  the  medical  examination  held  pui*suant  to 
such  claim. 


KEIMBITRSEMENT— RATE— ACT    OF    MARCH    19,    1886— FRAIHl   AND 

MISTAKE— niVORCE  AND  RRMARRIAGE. 

Mary  Brooks  (widow). 

Mary  Brooks  marrie<i  the  soldier  on  August  10,  1865;  was  divorced  from  him  in 
1887;  remarried  him  on  September  22,  1889;  and  he  died  on  December  23,  1889. 
On  June  13,  1890,  she  was  allowed  a  pension  under  the  general  law  as  the  sol- 
dier's widow,  upon  proof  of  her  first  marriaj^e  to  him  in  1865,  at  the  rate  of  $12 
per  month  from  the  date  of  the  soldier's  death,  the  fact  of  her  divorce  and 
remarriage  not  being  disclosed. 

The  act  of  March  19,  1886,  increasing  the  pensions  of  widows  from  $8  to  $12  per 
month,  applieil  only  to  such  widows  as  had  been  married  prior  to  it.s  jiassage  or 
prior  to  or  during  the  service  of  the  soldier. 

Held:  That  the  concealment  of  the  fact  of  divorce  and  rcmarriaj^c  <)j>erate<l  as  a  fraud 
in  law,  and  the  reissue  of  the  widow's  certificate  at  the  rate  of  $8  per  month, 
and  the  withholding  payment  of  the  same  for  reimbursement  to  cover  erroneous 
payments,  was  proper. 

Af»ista7it  Secretary  F,  L.  Camphell  to  the  Com/inhHiof^er  of  Pe7ision-8^ 

F^uary  20,  190S. 

Maiy  Brooks  was  on  June  13,  1890,  allowed  a  pension  under  the 
provisions  of  section  4702,  Revised  Statutes,  as  widow  of  William 
Brooks,  late  a  private  in  Company  E,  First  Tennessee  Volunteer 
Cavalry,  and  her  rate  of  pension  was  fixed,  in  accordance  with  the 
provisions  of  the  act  of  March  19,  1886,  at  ^12  per  month  from  the 
date  of  the  soldier's  death,  December  24,  1889. 

On  March  25,  1901,  her  certificate  was  reissued  at  the  rate  of  i% 
per  month  from  the  date  of  the  soldier's  death,  and  payment  of  the 
same  was  withheld  to  recover  the  amount  of  monev  that  had  been 
erroneously  paid  to  her  under  the  former  certificate  at  the  rate  of  $4 
per  month  from  December  24,  1889,  to  the  date  of  her  last  payment. 

From  this  action  the  present  appeal  was  tiiken  on  May  15,  1902. 

The  material  facts  in  this  case  have  all  l)een  admitted  under  oath  by 
the  appellant,  and  are  as  follows: 

The  appellant  was  first  married  to  the  soldier  in  the  Statj^>  oi  Kv^w 
tucky,  on  August  10^  1805,  and  thereafter  ivs'ided  w"\t\\  \v\\\\  \\s  \v\^ 
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wife  in  that  State,  and  in  Hawkins  County,  in  the  State  of  Tennessee, 
to  which  they  removed,  until  some  time  in  the  year  1887,  when  the 
appellant  obtained  a  decree  of  absolute  divorce  from  the  soldier,  in 
the  chancery  court,  of  Hawkins  County,  Tenn.,  dissolving  her  marri- 
age to  him.  On  September  22,  1889,  the  appellant  was  again  married 
to  the  soldier,  in  Hawkins  County,  Tenn.,  and  from  that  date  she 
lived  with  him  as  his  wife  until  his  death  on  December  23,  1889. 

In  her  application  for  pension  as  widow  of  the  soldier  the  appellant 
alleged  her  first  marriage  to  him  in  1865  and  stated,  under  oath,  that 
she  had  not  been  married  since  that  date.  She  also  filed  the  testimony 
of  two  witnesses  in  support  of  said  claim  who  stated  that  she  had  been 
married  to  the  soldier  on  August  10,  1865,  and  had  lived  with  him  as 
his  wife  continuously  from  that  date  to  the  date  of  his  death,  and  had 
not  been  married  subsequent  to  that  date.  No  intimation  whatever 
was  given  by  the  appellant  that  she  had  been  divorced  from  the  sol- 
dier, and  had  again  married  him  in  1889;  on  the  contrary,  this  fact 
was  not  disclosed  in  any  way  whatever  in  the  proof  filed  by  her  in 
support  of  her  claim  for  pension  as  the  soldier's  widow.  Her  claim 
was,  accordingl}',  originally  allowed  and  her  rate  of  pension  fixed 
upon  the  basis  of  her  marriage  to  the  soldier  in  August,  1865. 

The  act  of  March  19,  1886,  which  increased  the  rate  of  pension  of 
widows  from  $8  to  $12  per  month,  expressly  provides  as  follows: 

That  this  act  shall  apply  only  to  widows  who  were  married  to  the  deceased  soldier 
or  sailor  prior  to  iti^  passage,  and  to  those  who  may  hereafter  marry  prior  to  or  dur^ 
ing  the  service  of  the  soldier  or  sailor. 

The  first  marriage  of  the  appellant  to  the  soldier  in  1865,  having 
been  absolutely  dissolved  b}'  a  decree  of  divorce,  the  legality  and 
validity  of  which  is  not  questioned,  it  is  manifest  that  her  only  title  to 
be  now  considered  as  the  widow  of  the  soldier  rests  solely  upon  her 
last  marriage  to  him  in  September,  1889,  and  it  is  too  obvious  to  admit 
of  controversy  or  argument  that  whatever  legal  or  pensionable  rights 
the  appellant  may  now  possess  as  the  widow  of  the  soldier  are  derived 
exclusivel.v  from  said  last  marriage  to  him  in  1889.  Since  this  mar- 
riage took  place  subsequent  to  the  passage  of  the  act  of  March  19, 
1886,  and  long  subsequent  to  the  military  service  of  the  soldier,  it  is . 
clear  that  she  had  no  title  whatever  to  the  benefits  therein  provided, 
and  that  the  rating  $12  per  month  was  allowed  her  in  entire  ignorance 
of  the  true  facts  in  her  case  and  contrary  to  the  plain  letter  of  the  law. 

The  concealment  by  the  appellant  at  the  time  her  pension  was  allowed 
of  the  material  facts  that  she  had  been  divorced  from  the  soldier,  and 
had  remarried  him  subsequent  to  the  passage  of  the  act  of  March  19, 
1886,  whether  it  was  innocently  done  on  her  part,  as  she  asserts,  or 
•  not,  opei'ated  as  a  fraud  upon  the  Government,  and  by  reason  of  her 
failure  to  disclose*  these  facts,  she  received  pension  money  at  the  rate 
of  $4  per  month,  from  the  date  of  the  soldier's  death,  to  which  she  was 
not  entitled  under  the  Jaw.     See  ease  of  Jaiwea  Tto«^t  (8  P.  D.^  75). 
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Section  4734,  Revised  Statutes,  providing  for  the  withholding  of 
compensation  of  persons  in  arrears  to  the  United  States,  to  which 
attention  is  invited  in  this  appeal,  has  no  bearing  whatever  upon,  and 
is  not  applicable  to,  the  facts  in  this  case. 

It  is  apparent  from  the  foregoing  that  the  action  of  the  Pension 
Bureau  reissuing  the  certificate  of  this  appellant,  at  the  rate  of  9S  per 
month  from  the  date  of  the  soldier's  death,  was  in  strict  accord  with 
the  provisions  of  the  law  and  was  correct.  The  withholding  of  the 
payment  of  appellant's  pension  for  purposes  of  reimbui-sement  until 
such  time  as  the  amount  of  money  erroneously  paid  to  her,  at  the  rate 
of  $4  per  month  from  the  date  of  the  soldier's  death  to  the  date  of  the 
last  payment  to  her  at  the  rate  of  $12  per  month,  should  be  recovered, 
was  also  proper  and  fully  justified  by  the  facts  in  this  case,  since  these 
erroneous  payments  were  the  direct  result  of  the  appellant's  failure  to 
disclose  and  conO'Calment  of  the  material  facts  in  her  case  and  amounted 
to  fraud  in  law. 

Therefore,  the  action  from  which  the  present  appeal  was  taken  is 
hereby  affirmed. 


PRACTICE-RITX.E      16— AC^F     MARCH     8,     1899— T>r\aSIOX     OF     PKNSION— 

EVIDENCE. 

Lucy  M.  Sherman  v.  James  A.  Sherman. 

Role  16  of  Practice  does  not  limit  the  right  of  appeal  to  thirty  days  excrept  to  the 

extent  enumerated  in  Baid  rule. 
Pensioner  is  60  years  of  age,  with  no  means  of  support,  so  far  as  a{)|)ears  from  the 

evidence,  but  his  daily  labor  and  a  j)ension  of  $16  per  month. 
Claimant  is  about  55  years  of  age  and  the  owner  of  a  10-acre  farm,  valued  by  her 

at  1600,  and  which  furnishes  her  a  home. 
Bdd:  That  claimant  is  not  shown  to  be  in  necessitous  circumstances  within  the 

meaning  of  the  act  of  March  3,  1899. 

Amstant  Secretary  I^,  Z.  Campbell  to  the  ComrnrRfiSiryner  of  Pensionn^ 

February  ^^  1903. 

Lucy  M.  Sherman  appealed  January  1, 1903,  from  tho  Bureau  action 
of  October  17,  1902,  rejecting  her  claim  filed  October  21,  1901,  for 
one-half  the  pension  of  her  husband  James  A.  Sherman,  certificate  No. 
191840,  on  the  ground  that  the  evidence  secured  through  special 
examination  shows  that  desertion  for  statutory  period  did  not  exist 
prior  to  the  execution  of  the  declaration  upon  which  the  claim  is  based, 
and  which  was  filed  in  the  Bureau  October  21,  1901,  and  that  claimant 
18  possessed  of  a  farm  valued  at  $000  which  can  be  rented  for  $50  to 
$60  per  annum. 

Claimant  contends,  in  effect,  that  her  husband  deserted  her  April 
14,  1901,  and  that  his  subsequent  return  home  was  but  a  pretense  and 
not  in  good  faith^  and  that  she  /s  in  necessitous  circumatawe^^. 
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It  is  contended  by  pensioner's  attorney  that  the  appeal  should  not 
be  entertained  because  not  taken  within  thirty  days  as  required  by 
Rule  16,  Rules  of  Practice;  that  statutory  desertion  for  six  months 
prior  to  the  filing  of  claimant's  application  is  not  shown  and  that  she 
is  not  in  necessitous  circumstances.  Rule  16,  approved  May  6,  1902, 
provides  that: 

Upon  the  adjudication  of  a  claim  for  division  of  pension  under  the  act  of  March  3, 
1S99,  in  the  Bureau  of  Pensions,  both  parties  will  be  promptly  notified  by  the  Bureau, 
by  registered  letter,  of  tlie  action  taken.  Either  party  will  be  allowed  thirty  days 
from  receipt  of  said  notice  to  appeal  from  said  action;  the  appeal  to  be  accompanied 
by  due  proof  of  service  of  a  copy  thereof  upon  the  appellee,  as  required  by  Rule  14 
of  Practice,  approved  November  2,  1901.  Unless  such  Bureau  action  is  appealed 
from  within  thirty  days  from  receipt  of  said  notice,  the  Bureau  action  shall  be 
deemed  to  be  final,  to  the  extent  that  all  payments  or  division  of  pension  in  accord- 
ance with  such  Bureau  action  will  not,  in  the  absence  of  fraud,  or  mistake  of  foct,  be 
disturbed. 

This  rule  only  limits  the  right  of  appeal  to  the  extent  stated  therein. 
An  appeal  may  be  filed  h}^  either  party  subsequent  to  the  thirty  days 
designated  in  the  rule,  but  the  effect  of  such  appeal,  if  sustained,  would 
not,  in  absence  of  fmud  or  mistake  of  fact,  revoke  or  disturb  any 
payments  or  division  of  payments  made  by  the  Bureau  or  its  agents, 
under  or  in  accordance  with  the  Bureau  action  appealed  from  after 
the  expiration  of  the  thirty  days  allowed  for  appeal.  The  appeal, 
when  filed  after  the  expiration  of  thirty  days  from  the  date  on  which 
the  apjx'llant  received  notice  of  the  Bureau  action,  operates  to  suspend 
payment  of  one-half  pension  in  controversy,  only  from  the  date  on 
which  the  appeal  to  the  Secretary  is  filed  in  this  Department,  and 
pc I. cling  the  considei'ation  of  the  a]>peal. 

The  first  contention  on  behalf  of  jxMisioner  is  therefore  not  well 
taken,  and  the  appeal  will  be  considered  upon  its  merits. 

It  appears  that  the  pensioner  is  60  ye^rs  of  age  with  no  means  of 
support,  so  far  as  appears  from  the  evidence,  but  his  daily  lalK>r  and 
a  pension  of  ^16  per  month. 

Claimant  is  about  fift} -five  years  of  age  and  the  owner  of  a  lO-ac^re 
farm  valued  by  her  at  $G()0,  and  which  furnishes  her  a  home. 

The  Department  is  of  the  opinion  that  claimant  is  not  shown  to  be 
in  necessitous  circumstances  within  the  meaning  of  the  act  of  March  3, 
1899.  See  authorities  cited  in  the  case  of  Dustin  r.  Dustin  (12  P.  D., 
77). 

It  becomes  unnecessary  to  recite  or  di.scu^  s  the  evidence  as  to 
desertion. 

The  rejection  of  claimant's  applicsition  is  sustained. 


DECISIONS   BELATING   TO   PENSIONS.  205 

necessitoirs  circumstances— act  of  march  3,  1899— evidence. 

Martha  Ashlet  v.  John  F.  Ashley. 

The  adjudication  and  allowance  of  a  claim  under  the  act  of  March  3,  1899,  in  the 
abeence  of  any  testimony  that  the  claimant  is  in  necessitous  circumstances,  is 
clearly  error. 

Asmtant  Secretary  F,  Z.  Cam/pbelX  to  the  ComtnUsimier  of  Pensimis^ 

F^rruary  ^^,  1903. 

John  F.  Ashley,  a  pensioner  under  certificate  No.  953960,  appealed 
January  2, 1903,  from  the  Bureau  action  of  Ma}'^  29, 1901,  allowing  the 
claim  of  his  wife,  Martha,  filed  May  28,  1900,  for  one-half  his  pen- 
sion on  the  ground  that  he  had  deserted  her,  she  being  a  woman  of 
good  moral  character  and  in  necessitous  circumstances. 

Pensioner  contends  that  said  action  is  unjust,  that  his  wife  separated 
from  him  ten  years  ago,  at  which  time  he  gave  her  one-half  his 
property. 

To  entitle  claimant  to  one-half  her  husband's  pension  the  law 
requires  that  she  be  shown  to  be  in  necessitous  circumstan(;es. 

An  examination  of  the  papers  in  this  case  fails  to  disclose  any  evi- 
dence as  to  her  necessitous  circumstances  aside  from  her  formal 
allegation  in  her  application. 

One  person,  in  an  unsworn  statement,  has  alleged  that  claimant  was 
"in  necessitous  circumstances."  This  statement,  even  if  sworn  to, 
would  not  establish  the  fact.  The  question  w^hether  claimant  at  the 
date  of  filing  her  application  was  in  necessitous  circumstances  is  a 
mixed  question  of  law  and  fact  to  be  determined  by  the  Bureau  and 
this  Department,  upon  evidence  which  shows  the  nature  and  amount 
of  property  owned  or  controlled  by  the  wife,  and  her  means  of  sup- 
port. The  witnesses  should  also  state  their  means  of  knowledge  or 
source  of  information. 

In  this  case  there  is  no  evidence  upon  the  subject  of  claimant's 
necessitous  circumstances. 

The  adjudication  and  allowance  of  a  claim  under  the  a(;t  of  March  3, 
1899,  in  the  absence  of  any  testimony  that  the  claimant  is  in  necessi- 
tous circumstances,  is  clearly  error. 

The  action  appealed  from  is  therefore  reversed,  the  case  reopened 
and  claimant  will  be  given  an  opportunity  to  establish  by  proper  proof 
her  necessitous  circumstances. 

Upon  receipt  ©f  satisfactory  evidence  showing  claimant's  financial 
condition  and  means  of  support  at  the  time  of  filing  her  said  applica- 
tion the  case  will  be  readjudicated  by  the  Bureau  and  the  parties  noti- 
fied of  the  action  taken,  in  accordance  with  rule  16  of  Practice. 

The  papers  in  the  case  are  herewith  returned  with  duplicate  copies 
of  this  decision,  which  wiU  he  forwarded  by  the  BuTeav\  lo\X\^  t^^^^V 
ive  parties. 
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PRACriCK—NOTICK— ATTORNEY— ACT  MARC:H  3,  1899. 

Lizzie  Ho«g  v.  Thomas  H.  Hogo. 

The  evidence  in  thin  case  fails  to  show  service  of  a  copy  of  claimant's  appeal  upoE 
the  pensioner  or  his  attorney  of  record,  as  required  by  Rule  14  of  Practice. 

Service  of  a  copy  of  the  appeal  upon  pensioner's  attorney  in  his  in\'alid  claim,  there 
being  no  evidence  tending  to  show  that  he  w^as  authorized  to  act  as  his  attorney 
in  this  claim  subsequently  instituted  by  claimant  under  the  act  of  March  3, 1899, 
and  no  appearance  having  been  entered  by  said  attorney  or  pensioner  in  answei 
to  said  appeal  and  there  being  no  waiver  of  service,  the  appeal  is  dismissed  undei 
Rule  14  of  Practice,  and  the  authorities  herein  cited. 

AHsistant  Secretary  F.  L,  Campbell  to  the  CanvmUsitmer  of  Pensions^ 

FSruary  ^4.,  1903. 

Lizzie  Hogg,  by  her  attorney,  on  January  2,  1903,  filed  an  appeal 
from  the  Bureau  action  of  November  21,  1902,  dropping  her  name 
from  the  rolls  on  the  ground  that  statutor}^  desertion  was  not  estab- 
lished, and  it  had  not  been  alleged  by  claimant  that  pensioner  is  an 
inmate  of  a  soldiers'  home. 

Accompanying  the  appeal  was  an  affidavit  of  claimant  to  the  effect 
that  a  copy  of  the  appeal  had  been  sent  in  a  registered  letter  to  A. 
Parlett  Lloyd,  and  a  registry  receipt  card  acknowledging  the  receipt 
of  the  letter  was  attached  to  the  appeal. 

Said  appeal  and  proof  of  service  of  a  copy  thereof  as  above  state<i 
was  first  presented  for  filing  December  17,  1902,  and  returned  tc 
claimant's  attorney  December  18,  1902,  for  proof  of  sendee  as  requirec 
by  Rule  14  of  Practice,  and  attention  was  invited  to  the  fact  that  it  did 
not  appear  from  proof  of  service  that  '^A.  Parlett  Lloyd  is  pensioneFi 
attorney  or  in  any  manner  authorized  to  represent  him  in  said  allegec 
claim." 

To  this  communication  claimant's  attorney  returned  the  appeal  anc 
said  proof  of  service,  stating  that  "  Mr.  A.  Parlett  Lloyd  appears  u 
attorney  of  record  in  this  case,  which  should  be  sufficient  evidence.' 

Accepting  this  statement  of  the  attorney  for  claimant  as  (correct,  th( 
appeal  was  duly  filed  and  docketed  and  transmitted  to  the  Bureau  witt 
instructions  to  suspend  pa3"ment  of  the  portion  of  pension  in  contro- 
versy, pending  consideration  of  the  appeal  and  to  forward  papers  ii 
the  case  to  the  Board  of  Pension  Appeals.  A  notice  was  sent  to  Mr. 
A.  Parlett  Lloyd,  to  his  address  as  given  In"  appellant,  July  8, 1902, 
advising  him  of  his  right  to  answer  the  appeal  within  30  days  undei 
Rule  15,  a  copy  of  which  was  inclosed. 

The  thirt}"  days  having  elapsed  and  no  answer  or  appearance  having 
been  entered  by  said  alleged  attorney  for  pensioner,  or  by  the  pen- 
sioner, the  case  is  now  taken  up  for  consideration  of  the  appeal. 
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UpoD  an  examination  it  appears  that  the  evidence  and  papers  in  the 
case  wholly  fail  to  show  that  A.  Parlett  Lloyd  was  ever  the  attorney 
for  pensioner  in  this  claim,  or  in  any  manner  authorized  to  appear,  or 
accept  servicie  for  pensioner  in  this  case. 

It  does  appear  that  Mr.  Lloyd  was  the  attorney  for  pensioner  in  his 
invalid  claim  in  1892,  but  other  attorneys  were  appointed  by  pensioner 
in  that  claim  in  1897,  which  fact  would  indicate  that  his  attorneyship 
had  ceased  long  prior  to  the  passage  of  the  act  of  March  3,  1899,  and 
the  filing  of  this  claim  under  said  act. 

Rule  14  of  Practice  requires  that  a  copy  of  the  appeal  must  be 
served  upon  the  appellee  or  his  or  her  attorney  of  recxjrd  before  the 
appeal  will  be  entertained,  and  that  the  proof  of  service  must  be  such 
as  will  satisfy  the  Department  that  the  appellee  has  been  informed  of 
the  appeal  and  the  contents  thereof.  Notice  to  the  attorney  of  the 
appellant  is  notice  to  the  appellant,  but  by  "attorney  of  record"  is 
clearly  meant  the  attorney  of  record  in  the  particular  case  in  which 
the  notice  is  required,  not  the  attorney  of  record  in  some  other  case. 

So  far  as  it  appears  in  this  ease  the  appellee  has  received  no  notice 
of  this  appeal.  The  record  shows  that  in  the  Bureau  and  before  the 
special  examiner,  pensioner  has  contested  his  wife's  application  for 
one-half  his  pension,  and  he  is  entitled  to  be  heard  in  reply  to  her 
appeal.     He  has  in  no  manner  waived  that  right. 

As  was  held  in  Ellis  v.  Ellis  (11  P.  D.,  268): 

In  cases  of  contest  over  the  division  of  pension  under  the  act  of  March  3, 1899,  the 
appeUee  is  entitled  to  notice  of  the  appeal  and  a  copy  thereof,  and  reasonable  time 
10  which  to  file  a  brief  and  argument  in  support  of  the  Bureau  action  appealed  from. 

In  the  case  of  Loughry  v.  Loughry  (ibid.,  523)  it  was  held  that  ''  in 
the  absence  of  proof  of  service  of  an  appeal,  there  being  no  waiver  of 
service  by  the  appellee,  the  appeal  will  be  dismissed." 

In  the  case  of  Conover  v.  Conover  (ibid.,  524)  it  was  held: 

An  affidavit  stating  that  a  iK)py  of  the  appeal  attached  thereto  had  been  sent 
through  the  mail  to  the  address  of  the  claimant,  as  given  by  the  Pension  Bureau,  is 
not  due  proof  of  service  of  the  appeal,  as  the  proof  should  show  that  the  same  was 
mailed  by  registered  letter,  and  that  the  return  registry  receipt  attached  to  such 
proof  was  the  receipt  for  the  registered  letter  containing  a  true,  full,  and  complete 
copy  of  said  appeal  and  the  notice  of  appeal. 

In  Hantch  v.  Hantch  (12  P.  D.,  44)  it  was  held,  October  26,  1901, 
that: 

Appeals  from  Bureau  action  in  cases  under  the  first,  second,  or  third  provisos  of 
the  act  of  March  3,  1899,  unaccompanied  by  due  proof  of  service  of  a  copy  of  the 
appeal  upon  the  appellee  or  his  or  her  attorney  of  record  are  defective,  and  in  future 
such  appeals  will  not  be  docketed  or  filed  as  an  ap{)eal,  but  will  be  promptly 
returned  to  the  appellant  with  the  information  that  before  the  appeal  will  be  docketed 
or  considered  it  must  be  acconipanie<l  with  due  proof  of  service  of  a  copy  of  the 
appeal  apon  the  appellee  or  his  or  her  attorney  of  record. 
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So  also  in  the  case  of  Van  Houten  v.  Van  Houten  (ibid.,  157)  it  v^J 
held: 

In  the  absence  of  due  proof  of  service  of  an  appeal  from  Bureau  action  under  t' 
first,  second,  or  third  provisos  of  the  act  of  March  3,  1899,  there  being  no  waiver 
notice,  or  appearance  by  or  on  behalf  of  the  appellee,  the  appeal  will  not  be  enti 
tained. 

In  future  such  appeals,  unaccompanied  by  due  proof  of  service,  in  the  al)senoe 
waiver  of  notice  or  appearance  on  the  part  of  the  appellee,  will  not  be  filed  or  doc 
eted,  but  will  be  promptly  returned  to  appellant  or  his  or  her  attorney  of  record  f 
dompliance  with  Rule  14  of  Practice. 

When  the  appeal  is  perfected  by  due  proof  of  service  it  will  be  filed,  docketed,  ai 
numbered,  and  the  Bureau  of  Pensions,  the  appellant,  and  appellee  promptly  no 
fied  thereof  in  ai»c6rdance  with  Rule  15  of  Rules  of  Practice. 

The  appeal  in  this  case  is  dismissed  for  want  of  proof  of  notice  U)  the  appellee 
her  attorney,  and  the  papers  are  herewith  returned. 

Appeals  in  this  class  of  cases  operate  to  suspend  the  payment  < 
one-half  the  pension  due  the  pensioner  pending  the  consideimtion  < 
the  appeal.  They  serve  the  purpose  of  a  writ  of  supersedeas  or  othi 
similar  judicial  writs  and  stay  further  proceedings  in  the  case,  so  fi 
as  they  involve  further  payment  of  the  one-half  of  the  pension  in  coi 
troversy  pending  the  consideration  of  the  appeal  by  the  Secretar; 
As  stated  in  Adams  v.  Adams  (12  P.  D.,  370-377),  ''They  are  anal< 
gous  to  writs  of  garnishment  or  attachment  in  suits  at  law  and  ho 
the  property  in  statu  quo  pending  the  determination  of  the  questic 
of  title."  Such  being  the  case,  the  appellee  is  entitled  to  notice  < 
appeal. 

Good  practice,  as  wi^U  as  justice  and  fairness  to  appellees  in  th 
class  of  cases,  require  that  they  be  served  with  a  copy  of  the  appea 
and  thus  be  advised  of  the  reasons  for  which  the  Bureau  action 
sought  to  be  reversed  or  modified,  in  order  that  they  may  intelligent! 
answer  the  contention  of  the  appellant.     Scott  v.  Scott  (12  P.  D.,411 

Service  of  a  cop}'^  of  the  appeal  upon  pensioner's  attorney  in  h 
invalid  claim,  there  l)eing  no  evidence  tending  to  show  that  he  wj 
authorized  to  act  as  his  attorney  in  this  claim  subsequently  institute 
by  claimant  under  the  act  of  March  3, 1899,  and  no  appearance  havin 
been  entered  by  said  attorne}'  or  pensioner  in  answer  to  said  appea 
and  there  being  no  waiver  of  service,  the  appeal  is  dismissed  und< 
Rule  14  of  Practice,  and  the  authorities  herein  cited. 


•TlTRISmcrnON— l>rVORCE-I»RACTICE— DIVISIOX  OF  PEXSION. 

Christine  Cooper  v.  Joel  S.  Cooper. 

Claimant  should  test  the  validity  of  her  husband's  alleged  fraudulent  divorce  in  ti 

court  where  the  divorce  was  procured,  or  impeach  its  validity  by  proper  pr 

ceedings  in  another  court. 

Public  policy  and  administrative  duty  require  that  questions  of  this  nature  should  I 

Je/t  to  the  courts  and  that  parties  questioning  the  validity  of  a  decree  or  judgmei 

of  a  court  of  general  jurisdiction  over  the  Bv\\^^ec\rTXi«A.\w,  eo\\aX«wJ\'^^m%.^T« 

ceeding  of  this  nature^  should  be  relegated  to  Jne  co\xt\ft  lot  l\ve«  t^xs^^s^'^. 
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As»istant  Secretary  F.  L,  Cwrrq)bell  to  the  Coinmissioner  of  Pensions^ 

Fehruary  2^,  1901, 

Mrs.  Christine  Cooper  appealed  January  9,  1903,  from  the  Bureau 
action  of  November  21,  1902,  suspending  payment  to  her  of  one-half 
the  pension  of  her  husl)and,  Joel  S.  Cooj^er  (Certificate  No.  520126), 
July  17, 1902,  and  dropping  her  name  from  the  rolls  because  of  divorce 
granted  pensioner  on  that  date. 

Claimant  contends  by  her  attorney  that  the  divorce  is  void  because 
of  fraud  and  want  of  jurisdiction ;  that  her  husband  was  not  a  resident  of 
the  county  in  which  the  divorce  was  procured,  as  required  by  the  law 
of  Missouri;  that  she  was  a  nonresident  of  Missouri  and  was  not  served 
with  notice  of  the  suit  of  divorce,  although  her  address  and  residence 
were  well  known  to  her  husband,  and  lastly  that  the  petition  was 
jorisdictionally  defective  in  failing  to  allege  that  the  wife  was  absent 
against  the  will  of  the  petitioner,  citing  the  Missouri  Code,  and  Cole  v. 
Cole  (3  Mo.  App.,  571);  Hoffman  i\  Hoffman  (43  Mo.,  547);  Clark  v. 
Clark  (48  Mo.  App.,  157),  et  al. 

Pensioner  asserts  that  he  was  a  legal  resident  of  the  county  in  which 
the  divorce  was  procured,  that  the  proceedings  were  regular,  and  the 
divorce  valid. 

It  appears  from  a  transcript  of  the  record  of  the  circuit  court  of 
Caldwell  County,  Mo.,  that  a  decree  of  divorce  was  granted  Joel  S. 
Cooper,  plaintiff,  in  a  suit  against  Christine  Cooper,  defendant,  at  the 
July  term,  1902.  The  decree  recites  that  "  the  defendant,  although 
^uly  summoned  as  the  law  directs,"  etc. 

If  this  recital  in  the  decree  is  false,  or  if  the  court  did  not  have 
jurisdiction  of  the  defendant,  claimant  herein,  or  if  the  plaintiff  prac- 
ticed a  fraud  upon  the  court,  should  these  questions  be  inquired  into 
*nd  passed  upon  by  this  Department  in  a  collateral  proceeding  of  this 
nature? 

Suppose  this  Department  should  find  that  said  court  was  without 
jurisdiction  and  the  decree  void  and  that  claimant  was  still  the  legal 
wife  of  pensioner,  notwithstanding  the  finding  of  the  court  and  the 
unreversed  decree  of  record,  the  result  would  be  that  while  the  law  of 
Missouri  declared  that  she  was  not  the  wife  of  the  said  Joel  S.  Cooper, 
the  law  of  the  United  States  as  construed  by  the  executive  department 
would  declare  her  to  be  his  legal  wife. 

In  the  recent  case  of  Ann  McCandry  v,  John  McCandry,  alias  John 
McKenzie,  docket  No.  7(3820,  a  similar  question  was  presented. 

It  was  there  contended  that  the  divorce  procured  by  the  husband  in 
the  State  of  Maine  was  fraudulent  and  void;  that  the  wife,  who  was 
never  within  the  State  of  Maine,  was  not  served  with  notice,  and  that 
under  the  law  of  Massachusetts,  where  she  had  alwa3's  resided,  she 
could  attack  the  validity  of  the  decree  cither  upon  the  groxxwd  ol  It^vA 
or  want  ot  jurhdiction,  citing  Scwell  v.  ScweU  (yi^  Maaa.^\^^ASV\\ 

F.  D.—VOL.  13—02 14: 
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Thompson  r.  Whitman  (18  Wall.,  457),  and  2  Bishop  on  Marriage i 
Divorce,  paragraph  184. 

The  Commissioner  of  Pensions  held  that  as  both  parties  were  liv 
and  the  courts  open  to  them,  the  validity  of  the  decree  of  div< 
should  ))e  tested  where  the  decree  was  procured,  and  this  holding 
the  part  of  the  Commissioner  was,  from  an  administrative  poin 
view,  sustiiincd  by  the  Department,  January  9,  1903.  (See 
L.  B.,  89.) 

In  that  case,  as  in  the  one  under  considemtion,  the  question  ' 
under  the  act  of  March  8,  1899,  whether  the  claimant  was  the  la^ 
wife  of  the  pensioner.  The  question  in  both  cases  as  to  wifehoo( 
by  the  act  of  August  7,  1882,  to  be  tested  by  the  lex  loci.  In 
case  parties  were  married  in  the  State  of  Ohio  and  were  residin 
the  State  of  Iowa  when  the  alleged  desertion  occurred.  It  is  conc< 
that  under  the  laws  of  Ohio  and  Iowa  and  Missouri  the  validity  ol 
divorce  procured  by  the  husband  in  the  State  of  Missouri  couh 
questioned  or  attatrked  collaterally  on  the  ground  of  want  of  jurij 
tion,  and  that  the  wife  could  attack  the  validity  of  the  Missouri  de 
collatendly  and  without  proceeding  in  the  court  in  which  the  div 
decree  was  rendered. 

See  decisions  in  the  case  of  Cox  v.  Cox  (19  Ohio  St.,  502),  2 
Rep.,  415;  Pennywit  Foot  (27  Ohio  St.,  600);  Van  Fossen  v.  State 
Ohio  St.,  317),  41  Am.  Rep.,  507;  Spier  v,  Corll  (33  Ohio  St.,  i 
Cross  V,  Armstrong  (44  Ohio  St.,  613-627);  Rogers  v.  Guinn  (21  I< 
58);  Whetstone  r.  Whetstone  (31  Iowa,  276);  Melhop  v.  Doane  (II 
597),  7  Am.  Dec,  147;  Dunlap  v.  Cody  (Ibid.,  260),  7  Am.  Dec, 
Whitcomb  r.  Whitcomb  (46  Iowa,  437);  Rush  v.  Rush  (46  Iowa, 
and  48  Iowa,  70l);  State  v.  Fleck  (54  Iowa,  429);  Lawrence  v,  Ne 
(113  Iowa,  277);  Golahar  ^^  Gates  (20  Mo.,  238);  McLaurine  v.  ^ 
roe  (30  Mo.,  462);  Marx   i\  Fore  (51  Mo.,  69),  11  Am.  Dec, 
Edger  r.  Stover  (59  Mo.,  87);  Napton  v.  Leaton  (71  Mo.,  258-i 
Meyer  /'.  Hartman  (14  Mo.  App.,  132);  Hamlin  v.  Tall>ott  (72 
App.,  22),  and  Seymour  'V,  Newman  (77  Mo.  App.,  578).     See 
Cooley  on  Constitutional  Limitations  (6  Ed.),  p.  494  and  note  '' 
Story  on  Conflict  of  Law  (7  Ed.),  par.  229a  and  note  ''1,"  p.  25 
Freeman  on  Judgments  (4  Ed.),  p.  133  and  note  "'!;"  2  Ibid., 
580  and  notes  on  pp.  1001-2;  17  Am.  and  Eng.  Ency.  (2  Ed.),  p. 
and  note  ^'2;''  Ibid.,  p.  1057,  par.  24,  and  note  ''8." 

While  claimant  is  authorized  to  attack  the  validitv  of  said  det 
collaterally,  in  the  courts,  it  does  not  follow  that  she  should  there 
be  permitted  to  question  the  validity  of  the  judicial  decree  in  a 
ceeding  before  an  executive  branch  of  the  Government,  or  that 
Bureau  of  Pensions,  or  this  Department,  should  be  burdened  wi 
duty  which  the  law  has  placed  exclusively  in  the  (jharge  of  the  coi 
or  the  judicial  branch  of  the  State  goverameuts. 
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Public  policy  and  administrative  duty  require  that  questionn  of  this 
nature  should  be  left  to  the  courts,  and  that  parties  questioning  the 
validity  of  a  decree  or  judgment  of  a  court  of  general  jurisdiction 
over  the  subject-matter,  collaterally,  in  a  proceeding  of  this  nature, 
should  be  relegated  to  the  courts  for  their  remedy;  that  so  long  as 
the  decree  is  judiciall}'^  unimpaired,  it  should,  at  least  so  long  as  both 
parties  to  the  decree  are  alive  and  the  courts  open  to  their  relief,  be 
accepted  by  the  Pension  Bureau  and  this  Department  as  conclusive  of 
the  marital  status  of  the  parties. 

The  decree  in  this  case  was  by  a  court  of  general  jurisdiction  over 
the  subject  of  divorce  of  its  citizens.     It  is  regular  on  its  face. 

The  Department  is  of  the  opinion  that  claimant  should  test  the 
validity  of  her  husband's  alleged  fraudulent  divorce  in  the  court 
where  the  divorce  was  procured,  or  impeach  its  validity  by  proper 
proceedings  in  another  court. 

The  action  appealed  from  is  affirmed. 


PnACTICE—niSMISHAL— DIVISION  OF  PENSIONH-ACT  MARCH  3,  1800. 

Rachel  Melton  v.  Austin  P.  Melton. 

When,  after  appeal  in  cases  under  the  first,  second,  or  third  provisos  of  the  act  of 
March  3, 1899,  the  case  is  remanded  to  theBureauforfurther  action,  readjudication, 
and  report,  and  the  Bureau  reports  that  the  action  appealed  from  is  receded  from, 
or  that  the  contention  of  the  appellant  is  conceded  to  be  well  taken,  the  appeal  will 
be  dismissed  and  the  appellee  will  be  entitled  to  thirty  days  in  which  to  appeal 
from  the  adverse  Bureau  action,  during  which  period  suspension  of  payment  of 
the  one-half  of  the  pension  in  controversy  will  be  continued,  unless  the  right  of 
appeal  is  sooner  waived  by  the  appellee. 

Appellant's  contention  that  he  did  not  desert  claimant  having  Ix^n  conceded  by  the 
Bureau  in  this  case,  after  special  examination  the  appeal  is  dismissed. 

^^Utant  Secretary  F,  L.  Campbell  to  tlw  Coinniis»ian4fr  of  Petmoiis^ 

February  U,  1^^- 

Austin  P.  Melton,  a  pensioner  under  Certificate  No.  315801, 
appealed  July  7,  1902,  from  the  Bureau  action  of  May  29, 1902,  allow- 
ing the  claim  of  his  wife  Rachel,  filed  February  15,  1901,  and  August 
13, 1901,  for  one-half  his  pension  on  the  ground  that  he  had  deseited 
her. 

Pensioner  contended  in  his  appeal  that  he  had  not  deserted  claimant, 
but  that  she  was  responsible  for  the  separation. 

The  appeal  was  considered  in  part  by  the  Department  September 
13,  1902,  when,  in  view  of  the  unsatisfactor}'  character  of  the  ex  parte 
testimony,  the  papers  were  returned  to  the  Bureau  for  ^Y^ecveiV  ^-j^axxiv 
nation,  action^  and  report 
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The  case  having  been  specially  examined  the  Bureau  on  Februarj 
4,  1903,  receded  from  the  action  appealed  from  and  held  that — 

soldier's  separation  from  claimant  at  the  time  he  entered  the  Pacific  Branch  of  the 
National  Home  Disabled  Volunteer  Soldiers,  at  Los  Angeles  County,  Cal.,  was  not 
of  such  a  character  as  to  constitute  willful  desertion,  and  the  period  of  statutor) 
desertion,  six  months  subsequent  to  his  discharge  from  the  Home,  had  not  elapsed  a' 
the  time  of  executing  declaration  July  31,  1901,  hence  no  valid  declaration  is  now  oi 
file  to  cover  desertion,  if  any,  since  .discharge. 

Also  allowing  her  claim  under  the  declaration  filed  February  15,  ltK)l. 

based  on  the  third  proviso  of  the  act  of  March  3,  1899,  holding  that 

pensioner  was  an  inmate  of  the  Pacific  Branch  of  the  National  Home  Disabled  Vol 
unteer  Soldiers,  Los  Angeles  County,  Cal.,  and  that  she  was  a  woman  of  good  mora 
character  and  in  necessitous  circumstances,  payments  to  terminate  June  29,  1901 
date  of  pensioner's  discharge  from  the  Home. 

When,  after  appeal  in  cases  under  the  first,  second,  or  third  provisos 
of  the  act  of  March  3,  1899,  the  case  is  remanded  to  the  Bureau  foi 
further  action,  readjudication,  and  report,  and  the  Bureau  report* 
that  the  action  appealed  from  is  receded  from,  or  that  the  contention 
of  the  appellant  is  conceded  to  be  well  taken,  the  appeal  will  l)e  dis- 
missed and  the  appellee  will  be  entitled  to  thirty  days  in  which  tc 
appeal  from  the  adverse  Bureau  action,  during  which  period  suspension 
of  payment  of  the  one-half  of  the  pension  in  controversy  will  be  con- 
tinued, unless  the  right  of  appeal  is  sooner  waived  by  the  appellee. 

Appellant's  contention  that  he  did  not  desert  claimant  having  beer 
conceded  by  the  Bureau  in  this  case,  after  special  examination,  the 
appeal  is  dismissed,  and  the  papers  in  the  case  are  herewith  returned. 
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Martha  A.  Hayes  v.  Abner  Hayes. 

The  question  of  marital  desertion  is  immaterial,  so  far  as  it  involves  the  wife's  righi 
to  one-half  her  husband's  pension  imder  the  second  or  third  proviso  of  the  act  o 
March  3,  1899. 

Medley  v.  Medley  (12  P.  D.,  490) ;  Adams  v.  Adams  (Ibid.,  370);  and  Livengood  r 
Livengood  (13  P.  D.,  134). 

Assistant  Secretary  F.  L.  Campbell  to  the  Coimnis^'umer  of  Peimums 

Fehruary  28,  1903. 

Abner  Hayes,  a  pensioner  under  certificate  No.  198359,  appealec 
January  21,  1903,  from  the  Bureau  action  of  February  7,  1902,  allow 
ing  the  claim  of  his  wife,  Martha  A.,  filed  October  25,  1900,  for  one 
half  his  pension  under  the  act  of  March  3,  1899,  on  the  ground  tha 
pensioner  was  an  inmate  of  the  National  Military  Home,  LeavenwortI 
County,  Kans.,  and  that  his  wife  was  of  good  moral  character  and  ii 
necessitous  circumstances.    Also  holding  that  desertion  was  not  shown 

Pensioner's  sole  contention  in  his  appeal  is  that  he  did  not  deser 
his  wile,  but  that  she  deserted  him. 
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It  is  true  that  claimant  in  her  said  application  filed  October  26, 1900, 
based  her  claim  for  one-half  her  husband\s  pension  upon  the  ground 

that  he  deserted  her  on  the day  of  February,  1900,  and  had  not 

since  lived  with  her  or  contributed  to  her  support.  Her  application 
contained  no  allegation  that  pensioner  was  an  inmate  of  a  State  or 
National  Home. 

The  case  was  specially  examined  in  January,  1902,  and  the  testi- 
mony taken  by  the  examiner  failed  to  establish  marital  desertion  on 
the  part  of  pensioner,  but  did  disclose  the  fact  that  pensioner  was  an 
inmate  of  the  National  Soldiers'  Home  in  Leavenworth  County,  Kans., 
where,  according  to  his  testimony,  he  had  resided  since  1892. 

The  testimony  filed  by  claimant  also  established  prima  facie  that 
she  was  a  woman  of  good  moral  character  and  in  necessitous  circum- 
stances, and  pensioner  does  not  question  claimant's  allegations  and 
proof  in  this  regard. 

The  question  of  marital  desertion  is  immaterial,  so  far  as  it  involves 
the  wife's  right  to  one-half  her  husband's  pension  under  the  second  or 
third  proviso  of  the  act  of  March  3,  1899. 

Medley  v.  Medley  (12  P.  D.,  490);  Adams  v.  Adams  (Ibid.,  370);  and 
I-ivengood  v.  Livengood  (13  P.  D.,  134). 

The  Bureau  action  awarding   claimant  one-half  of  her  husband's 

l^nsion  on  the  ground  that  he  was  an  inmate  of  a  National  Soldiers' 

*^oine  was  justified  by  the  evidence  and  was  in  accord  with  the  depart- 

Qiental  holding  in  the  Livengood  case,  supra,  wherein  it  was  announced 

that — 

''^^liere  desertion  is  alleged,  but  not  proved,  yet  the  fact  is  disclosed  that  the  pen- 
fflou^^  ig  an  inmate  of  a  State  or  National  Home,  the  wife's  claim  should  not  be 
deni^^  merely  because  of  her  failure  to  prove  desertion,  but  she  should  be  allowed 
on^-l^alf  of  so  much  of  her  husband's  pension  as  was  owing  him  on  and  subsequent 
^  tH^  ^oX^  q(  filing  her  application  and  while  he  was  a  resident  in  a  State  or  National 
HotTic^  she  being  a  woman  of  good  moral  character,  in  necessitous  circumstances, 
^^  riot  an  inmate  of  the  same  institution  or  some  similar  home  when  he  is  an  inmate 
o{  a.  State  Home. 

No  error  appearing  in  the  action  appealed  from,  said  Bureau  action 
is  affirmed. 


marriage— new  hampshire— evidence. 
Clara  M.  Rumrill  (widow). 

A  ceremonial  marriage  is  not  necessary  in  New  Hampshire.  Where  parties  have 
cohabited  and  have  a^tknowledged  themselves  as  husband  and  wife  and  are  gen- 
erally reputed  to  be  such  for  the  period  of  three  years  and  until  the  death  of 
either  party,  they  shall  be  deemed  to  have  been  lawfully  married. 

I^  the  case  on  appeal  tlie  decedent's  acknowledgment  of  claimant  as  his  wife  was 
qualified,  and  they  were  not  generally  reputed  to  be  husband  and  wife,  nor  was 
she  r^arded  as  his  widow  l)y  the  probate  court  for  the  county  within  v.'l\vcl\  tU^ 
parties  resided.    Not  having  })een  regarded  as  soldier's  widovf  \>^  «l  co>xtV  oV  ^Ci\s\- 
petent  authority  in  New  f/a/n/whire,  she  can  not  be  regarded  aa  Vv\ft  V\do^  Vot 
pensionable  purposes. 
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Assist^tTit  Secretary  F,  L,  Campbell  to  the  Cfmimissinnrr  of  Pt^HiojiSn 

Febnuiry  ^S,  1903. 

Charles  F.  Rumrill  served  as  a  private  in  Company  G,  Seventh  Ver- 
mont Volunteer  Infantry.  Subsequent  to  the  close  of  the  war,  he 
moved  into  New  Hampshire  where  he  lived  until  his  death,  which 
occurred  on  July  15,  1898,  the  recorded  cause  of  which  was  disease  of 
stomach.  He  was  a  pensioner  under  the  act  of  June  27,  1890  (certifi- 
cate No.  695391),  at  the  rate  of  ^  a  month  on  account  of  partial 
incapacity  for  the  performance  of  manual  labor  caused  by  malarial 
poisoning,  chronic  diarrhea,  and  lumbago.  At  the  time  of  his  death 
he  had  an  application  under  the  general  law  pending  since  date  of  fil- 
ing, April  6,  1887,  in  which  his  pensioned  causes  were  alleged  as  of 
service  origin. 

Nancy  J.  Rumrill,  wife  of  the  deceased,  died  January  5, 1883.  Prior 
to  her  death  the  soldier  secured  the  services  of  Mrs.  Clara  M.  Hall  as 
housekeeper.  A  few  months  after  the  death  of  his  wife,  he  com- 
menenced  to  cohabit  with  Mrs.  Hall.  Mrs.  Hall  was  a  married 
woman;  she  had  been  lawfully  married  to  one  Frank  H.  Hall  on 
August  5,  1879,  who  deserted  her  in  the  fall  of  1881.  Mr.  Rumrill 
was  undoubtedly  cognizant  of  these  facts,  because  the  parties  lived 
only  2  miles  apart.  Moreover,  the  claimant  admitted  that  soldier 
knew  the  circumstances  surrounding  her  marriage  to  and  desertion 
by  Hall,  in  her  deposition  before  the  special  examiner.  But  at  a  term 
of  the  supreme  court  of  New  Hampshire  for  the  count}'  of  Sullivan, 
holden  on  the  fii-st  Tuesday  of  September,  1884,  the  tonds  of  matri- 
mony between  the  claimant  and  Mr.  Hall  were  legally  dissolved. 
Thereafter  she  and  Mr.  Rumrill  lived  together  as  man  and  wife  with- 
out a  ceremony  until  his  death. 

On  November  14,  1898,  the  claimant,  styling  herself  Mrs.  Clam  M. 
Rumrill,  as  widow  of  said  soldier,  filed  two  declanitions  for  a  w-idow's 
pension  (No.  686317),  one  under  the  act  of  June  27,  1890,  the  other 
under  the  general  law.  On  August  28,  1900,  her  claims  were  rejected 
on  the  ground  that  she  had  no  title  as  the  legal  widow  of  the  soldier, 
as  her  alleged  marriage  to  him  was  void  at  inception,  and  as  no  change 
of  circumstivnces  made  said  alleged  marriage  valid  or  changed  the 
illicit  relations  which  had  existed  between  herself  and  soldier  since 
1883,  prior  to  her  divorce.  At  the  same  time  and  for  the  same  rea- 
sons she  was  refused  recognition  as  the  legitimate  widow  having  a 
lawful  interest  in  the  prosecution  of  the  soldier's  claim  under  the 
general  law.  In  the  spring  of  1902,  she  filed  certain  additional  afiSda- 
vits  with  a  view  to  reopen  claim.  Her  appliaition  to  reopen  was 
refused  October  23,  1902.  November  1,  1902,  her  api)eal  was  filed 
and  was  made  special.  It  is  not  clear  from  her  appeal  whether  she 
intends  to  appeal  from  the  action  in  all  three  cases  in  which  she  claims 
to  have  a  widow^s  interest.  But  the  gvowud  ot  Y<?\ecXAo\i\^  ^oviwwovl  to 
thow  all^  and,  if  well  taken,  is  fatal  to  a\\. 
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The  law  of  the  place  applies.  If  the  claimant  enjoys  the  status  of 
legal  widowhood  in  New  Hampshire  she  is  soldier's  widow  for  pension 
purposes.  A  ceremonial  marriage  is  not  necessary  in  New  Hamp- 
shire.   (Londonderry  v.  Chester,  2  New  Hampshire,  268,  279.) 

Since  March  1,  1843,  the  following  statute  has  been  in  effect  in  that 
State: 

Persons  cohabiting  and  acknowledging  each  other  as  husband  and  wife,  and  gen- 
erally reputed  to  be  such,  for  the  period  of  three  years  and  until  the  decea.se  of  one 
of  them,  shall  hereafter  be  deemed  to  have  been  legally  married.  (Pub.  Stat.,  ch. 
174,  eec.  15. ) 

Prior  to  the  decree  of  divorce  dissolving  the  marriage  relations  of 
Clara  M.  Hall  and  her  husband,  the  foimer  had  no  capacity  to  contract 
a  marriage  with  the  soldier  unJer  this  statute.  Their  relations  were 
then  illicit  and  meretricious.  Subsequent  to  the  decree,  however, 
they  were  competent  to  marry  without  any  outward  solemnization 
whatever.  All  that  was  required  of  them  by  the  statutory  law  was 
cohabitation,  mutual  acknowledgment  of  the  matrimonial  contract, 
and  general  reputation  as  married  people  for  the  period  of  three  years 
and  until  the  death  of  either  party.  Cohabitation  for  the  period 
required  is  in  evidence;  nor  can  it  be  presumed  that  the  parties 
intended  to  live  together  in  the  unlawful  relation  that  characterized 
the  commencement  of  their  liaison.  The  Department  can  not  concur 
m  the  view  of  the  Bureau  that  the  principle  governing  the  decision  in 
the  case  of  Mary  B.  McCullum  (6  P.  I).,  93),  which  was  based  upon 
the  case  of  Cartwright  et  al.  v.  McGown  (121  Illinois,  388),  applies  to 
w  fat'ts  in  the  case  on  appeal;  for  it  must  be  concluded  from  the 
'act«  that  the  claimant  removed  her  incapacity  to  be  united  in  mar 
^age  to  the  soldier  by  a  decree  of  divorce,  in  w  hich  she  was  aided  by 
^he  soldier  (who  paid  the  expense  and  attended  the  hearing  on  the 
^^bel),  that  the  intention  of  the  parties  was  to  contract  a  lawful  mar- 
^age.  The  divorce  proceedings  would  have  been  merely  an  act  of 
supererogation  if  the  parties  intended  to  continue  their  meretricious 
relation. 

But  the  question  is,  Did  they  giv^e  effect  to  their  intentions?  How- 
ever laudable  their  pui'pose  was,  it  is  of  no  legal  consequence  unless 
they  made  it  operative. 

Cohabitation  being  admitted,  the  only  open  questions  relate  to 
acknowledgment  and  reputation,  both  of  w^hich  are  essential  to  per- 
fect the  matrimonial  contract.  There  is  evidence  that  the  soldier 
introduced  her  as  his  wife  and  that  she  bore  his  name,  as  did  the  issue 
of  their  union.  Everybody  was  aware,  however,  that  there  had  been 
no  marriage  ceremony  performed.  Nobody  was  deluded  when  he 
called  her  his  "wife."  By  courtesy  she  was  addressed  as  Mrs.  Rum- 
rill.  But  while  he  called  her  h'rs  wife  and  introduced  her  \vs  ^v\c\i.,\^Y?^ 
in  evidence  that  he,  personally^  did   not  regard  t\ic  YiA«LXAOw\^\vv\>  ^n^ 
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entirely  matrimonial.     When  the  claimant  was  asked,  "  Why  was  not 
a  marriage  ceremony  performed  then? ""she  replied: 

Well,  Mr.  Rumrill  did  not  want  one  and  he  never  wanted  to  have  one.  He  was 
afraid  my  folks  would  get  what  little  property  he  did  have. 

Mrs.  Carrie  C.  Stearns,  a  daughter  of  soldier,  while  stating  that 

her  father  always  treated  claimant  as  his  wife,  testified: 

Yes,  I  have  had  talk  with  father  about  a  marriage  c;eretnony,  and  he  gave  as  a 
reason  for  not  having  one,  that  if  he  was  married,  when  he  died  she  would  come  in 
first  and  her  folks  would  have  the  handling  of  the  property,  and  they  were  not  tlie 
kind  of  people  he  wanted  to  have  any  of  it.  I  gathered  from  his  talk  that  he  knew 
if  they  lived  together  as  they  were  until  he  died,  she  would  have  some  interest  in 
the  property,  but  not  the  handling  of  any  of  it. 

Charles  F.  Rumrill,  eldest  son  of  soldier  and  administrator  of  his 
estate,  deposed: 

Father  has  often  told  me  that  he  intended  to  marry  her,  but  kept  putting  it  ofl 
from  one  time  to  another.  I  think  the  reason  he  did  not  was  because  he  did  nO 
like  her  people  and  thought  if  they  were  married,  some  of  the  property  would  g* 
into  their  hands.  I  know  father  treated  her  as  his  wife,  but  whether  or  not  b 
introduced  her  as  such,  I  can  not  tell,  as  I  was  not  present  at  any  time  when  he  dt< 
He  never  denied  anything  and  always  acknowledged  the  children  as  his  and  treats 
them  as  his.  When  father  died,  he  left  no  will,  and  I  was  appointed  administrate 
of  the  estate.  Seven  of  us  children  signed  away  our  interest  in  the  projjerty  in  h* 
favor.  We  looked  on  it  that  there  was  but  little  of  the  property,  and  slie  had  be€ 
there  a  long  time  and  we  thought  what  little  there  was  should  be  hers.  The  d^ 
before  he  died>  I  came  home,  and  father  called  me  to  him  and  said,  **  Frank,  I  wai 
you  to  see  to  this,  and  I  want  Clara  and  my  little  children  to  have  my  property; 
and  in  accord  with  his  wishes,  we  children  acted  as  we  did.  There  was  no  compu 
sion  about  it  and  we  could  have  had  our  share  had  we  so  desired. 

Jabez  B.  Perkins,  a  neighbor,  testified: 

I  don't  believe  I  ever  heard  him  speak  of  her  as  his  wife.  Would  usually  ca 
her  by  her  first  name  in  speaking  of  her.  He  always  acte<i  toward  her  and  the  chi 
dren  as  if  they  were  his  and  acted  just  as  any  father  and  husband  would.  It  wa 
the  general  understanding  among  the  neighlx^ra  that  they  had  never  been  marriec 
but  all  knew  they  lived  there  as  man  and  wife.  *  *  *  The  neighbors  did  nc 
have  much  to  do  with  them  as  a  general  thing,  but  they  all  called  her  Mrs.  Rumril 
There  was  not  much  visiting  back  and  forth. 

Moses  LeClaire  deposed: 

They  lived  as  man  and  wife,  and  he  introduced  her  as  his  wife.  *  *  «  i  alway 
understood,  and  in  fact  Mr.  Rumrill  told  me,  that  they  were  never  married,  but  eh 
was  called  Mrs.  Kumrill,  and  has  l)een  ever  since.  The  neighbors  all  understoo 
that  no  marriage  ceremony  had  been  i>erforme<l,  but  they  treated  her  as  if  she  wa 
his  wife. 

Apparently  soldier  regarded  himself  as  married  and  yet  not  mar 
ried.  In  the  sight  of  God,  perhaps,  he  preferred  to  have  it  under 
stood  that  the  relations  with  claimant  were  not  morally  reprehensible- 
in  the  sight  of  man,  however,  he  desired  to  have  it  understood  tha 
their  relation  carried  with  it  none  of  the  supposed  legal  consequence 
of  a  regular  marriage.  Socially  he  was  not  unwilling  to  be  known  a 
her  husband — legally  he  wanted  it  to  \h>  AVstvwQlVy  w[vAft.T^tx>od  that  b 
was  not. 
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It  18  with  the  legal  aspects  of  their  relation,  with  its  consequent 
effects,  that  this  Department  has  to  do.  His  acknowledgment  of  her 
as  his  wife  is  SO  qualified  that  it  is  doubtful  if  it  can  be  regarded  as 
coming  within  the  provisions  of  the  statute. 

It  is  necessary,  however,  in  addition  to  cohabitation  and  acknowl- 
edgment, that  they  should  have  been  genemlly  reputed  to  be  husband 
and  wife,  to  meet  the  statutory  requirements.  For  further  evidence 
upon  this  point,  under  the  departmental  decision  of  January  9,  ultimo, 
the  case  was  sent  back  to  the  field  for  further  special  examination  in 
order  to  ascertain  the  status  of  the  alleged  widow  in  the  proceedings 
before  the  probate  court  of  Sullivan  County,  N.  H.,  after  soldier's  death. 

Under  the  laws  of  New  Hampshire  the  claimant,  as  widow  of  dece- 
dent, would  have  been  entitled  to  administration  of  the  estate.  Fre- 
quently the  widow  does  not  qualify  as  administratrix.  In  that  event 
she  signs  a  waiver  of  her  right,  or,  what  amounts  to  the  same  thing, 
signs  a  petition  requesting  the  court  to  appoint  some  designat-ed  party 
as  administrator. 

In  the  case  on  appeal,  it  appears  from  an  exemplified  copy  of  the 
record  that  the  claimant  did  not  join  in  the  petition  for  admin isti*ation. 
Moreover,  the  document  explicitly  represents  to  the  court  '*that  the 
deceased  died  leaving  no  widow."  The  petition  is  signed  by  those 
children,  his  legal  heirs,  who  afterwards,  in  accordance  with  decedent's 
dying  request,  quitclaimed  their  interest  in  his  estate  to  claimant. 

The  Hon.  E.  J.  Tenney,  judge  of  probate,  deposed: 

^is  claimant  did  not  join  in  the  petition  for  administration  and  she  and  her 
children  were  in  no  way  recognized  by  the  court  as  heirs  to  the  estate.     *    *    * 

There  was  no  order  or  decree  of  the  court  ordering  a  distribution  of  the  property 
^orthe  reason  that  all  of  the  children  by  the  first  wife  were  of  age  and  adjusted  it 
themselves. 

If  claimant  was  soldier's  legal  widow,  her  children  would  have  been 
'cgitimate  and  would  have  had  an  interest  in  the  estate.     There  were 
6ight  children  by  soldier's  wife  and  four  bj'  claimant — twelve  in  all. 
Subject  to  her  dower  interest  in  one-third  of  the  estate,  these  minor 
children,  collectively,  would   have  been  entitled  to  one-third  of  the 
estate,  assuming  their  legitimacy.     But,  in   the  quitclaim  deed,  to 
which  reference  has  been  made,  no  guardian  appears  ])y  license  of  the 
court  to  assign  their  interest  to  the  mother.     Moreover,  one  of  sol- 
dier's children,  one  of  the  eight,  refused  to  assign  her  interest  to  the 
claimant;  and  she  was  paid  one-eighth  of  the  net  value  of  the  estate. 
If  claimant's  children  were  legitimate,  this  heir  would   have   been 
entitled,  not  to  one-eighth,  but  to  one-twelfth  of  the  estate,  net. 

Nor  did  the  alleged  widow  attempt  to  assert  what  would  have  been 
her  rights  if  she  was  soldier's  widow,  either  in  her  own  behalf  or  in 
behalf  of  her  children.     The  judge  of  pro])ate  continued; 

CiMmant  never  appeared  in  court  claiming  any  rights  ior  \\er9e\l  ot  \v^t  c\v\vVc^tv. 
Tbe  heirs  released  the  property  to  claimant  in  consideration  oi  tW  lacX.  \\\^\*  %\v^\^a^^^ 
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lived  with  their  father,  had  taken  care  of  him,  and  had  raised  children  by  him.  It 
was  generally  understood  that  she  and  F?oldier  were  never  marrie<l,  and  it  is  my 
recollection  that  some  effort  was  made  in  his  lifetime  to  have  him  marr>'  claimant, 
which  he  refused  to  do.  Yet,  I  think  it  appeared  that  it  was  his  request  that  she 
would  have  the  property.  Her  rights  appear  to  have  been  recognized  by  the  heire 
as  a  moral  and  not  a  legal  right. 

The  claimant  accepted  this  settlement  of  the  estate,  involving,  as  it 
did,  the  repudiation  of  her  own  and  her  children's  rights.  She  relin- 
quished her  claim  to  widowhood  in  New  Hampshire  in  a  matter  that 
would  have  proven  to  be  a  crucial  test  of  its  legalit3\  Her  conduct 
estops  her  from  pretending  to  be  soldier's  widow  for  pension  purposes 
in  view  of  the  fact  that  the  lex  loci  determines  the  question  for  this 
Department.  If  she  has  no  standing  in  New  Hampshire  courts  as 
soldier's  widow  she  has  none  here. 

This  conclusion  is  not  reached  without  reluctance.  Her  lack  of  legal 
status  in  the  affair  of  soldier's  estate  was  remedied  bv  the  voluntiirv 
act  of  his  heirs  in  recognition  not  of  a  legal  but  of  a  moml  right 
That  the  heirs  had  a  perfect  right  to  do.  But  this  Department  can 
not  go  beyond  the  strict  limitation  of  the  statutory  law  that  it  adminis- 
ters. She  comes  into  court  now  not  asking  for  recognition  on  the 
ground  of  a  moral  right,  which  this  Department  may  not  consider, 
but  of  a  legal  right,  which  this  Department  is  bound  to  detennine  ii 
accordance  with  the  law  as  it  exists.  Had  she  gone  into  the  probat 
court  of  Sullivan  County,  asking  for  legal  rights  as  soldier's  lawfiJ 
widow,  it  is  quite  apparent  from  the  evidence  and  from  the  testimon. 
of  the  judge  himself  what  the  result  would  have  been.  The  conclusio 
of  that  court  would  have  been  as  it  is  of  this  Department,  that  th 
claimant  is  not  soldier's  widow. 

She  is  therefore  not  entitled  to  an}^  rights  as  such  under  the  pensio 
laws  of  the  United  States.  The  action  from  which  she  appeals  i 
affirmed. 


division  of  pension— act  of  march  3,  1890— desertion-evli>ence 

mariuage. 

Mary  Brobst  v.  Henry  Brobst. 

Pensioner's  cont43ntion  that  claimant  drove  him  from  home  by  her  abusive  langua^ 
rests  solely  u|X)n  his  own  testimony  and  is  not  sustained,  but  is  outweighed  b 
other  evidence  in  the  case. 

Pensioner's  ceremonial  marriage  to  claimant  in  the  State  of  Indiana  in  1856  is  n< 
shown  to  be  illegal  because  of  claimant's  ])rior  marriage  in  said  State  in  1846,  < 
her  sul)sequent  marriage  to  one  Hansford  Brown  in  said  State  of  Indiana  i 
1875,  with  whom  she  cohabited  until  his  death;  nor  by  jxjnsioner's  sul)eequei 
niarriago  in  1869,  as  the  evidence  shows  that  claimant's  marriage  to  pensioD( 
was  valid  and  has  not  Ijeen  dissolved  by  <leath  or  divorce,  thus  outweighing  th 
lt*gal  presumptions  in  favor  of  the  last  marriages. 
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Asmiant  Secretary  J^,  L,  Campbell  to  the  ConnntaHf/mer  of  P*ms!o7i8^ 

March  6,  1903. 

Henry  Brobst,  a  pensioner  under  certificjate  No.  597,816,  appealed 
JanuaiT  23, 1903,  from  the  Bureau  action  of  January  5, 1903,  allowing 
the  claim  of  Mary  Brobst,  filed  August  31,  1900,  for  one-half  his  pen- 
sion on  the  ground  that  "pensioner  deserted  claimant,  his  lawful 
wife,  who  is  a  person  of  good  moral  character  and  in  necessitous 
circumstances.'' 

Pensioner  contends  that  claimant  drove  him  from  home  by  her 
abosive  language,  and  that  he  did  not  desert  her;  that  she  has  remarried 
since  their  separation,  and  lived  with  her  last  husband  until  his  death. 

Claimant  denies  that  she  drove  pensioner  from  home,  or  that  she 
gave  him  any  cause  for  leaving  her;  that  she  was  informed  that  he 
was  dead,  and  believing  such  to  be  the  fact  that  she  remarried,  and 
was  first  informed  that  he  was  still  alive  by  a  special  examiner  prior 
to  filing  her  said  application,  and  that  she  is  entitled,  as  his  wife,  to  one- 
half  his  pension. 

It  appears  from  the  testimony  that  claimant  and  pensioner  were 
married  in  Orange  County,  Ind.,  December  23,  1856,  the  ceremony^ 
being  performed  by  a  justice  of  the  peace,  pursuant  to  authority  con- 
tained in  a  marriage  license  issued  December  20,  1856,  by  the  clerk  of 
the  Orange  County  circuit  court,  and  lived  and  cohabited  as  husband 
&nd  wife  in  said  State  for  about  ten  yeai*s,  except  during  the  time  he 
was  alisent  in  the  army  and  when  absent  occasionally  when  working  at 
his  trade  away  from  home,  several  children  being  born  as  the  issue  of 
said  marriage,  when  pensioner  left  claimant  without  legal  justification 
*nd  has  never  since  returned  to  her  or  contributed  to  her  support. 

Claimant  testified  that  when  her  said  hus])and  left  her  he  left  with 
the  avowed  purpose  of  working  at  his  trade,  as  a  plasterer,  on  the 
court-house  in  Petersburg,  Ind.,  but  after  he  had  been  away  some 
two  months  she  was  infomied  that  he  had  been  run  over  by  a  train 
hetween  Petersburg  and  Washington,  Ind.,  and  killed;  that  from  the 
<iescription  of  the  person  who  was  killed  she  believed  it  was  her  said 
husband,  and  that  she  continued  in  that  belief  imtil  informed  by  a 
special  examiner  that  he  was  living  in  a  Soldiers'  Home;  that  believing 
her  said  husband  was  dead  she  married  one  Hansford  Brown,  in 
I^ubois  County,  Ind.,  December  7,  1875,  and  cohabited  with  him  as 
his  wife  until  his  death  in  1892,  believing  that  she  was  his  legal 
wife. 

Pensioner,  after  leaving  claimant,  removed  to  Muscatine,  Iowa, 
where  he  married  one  Elwina  Kaum,  March  18,  1869.  He  testified 
that  this  marriage  took  place  about  two  years  after  he  left  claimant, 
that  in  the  meantime  he  had  not  corresponded  with  claimant^  or 
^vised  her  of  his  existence  or  whereabouts. 


i 
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In  reference  to  separation  from  claimant  pensioner  testified  I 
the  special  examiner  as  follows: 

Question.  Why  did  you  leave  her? 

Answer.  She  was  so  disagreeable  and  high-tempered  and  foul-mouthed  I 
not  live  with  her,  and  another  reason  was  that  I  did  not  consiiier  her  my  wif( 
had  told  me  her  first  husband  was  dead  when  I  married  her;  she  deceived  r 
was  probably  a  year  after  my  marriage  to  her  that  I  learned  that  she  did  not 
of  her  first  husband's  death  *  *  *  I  believetl  she  was  competent  to  marrj 
the  time  the  ceremony  was  performed.  *  *  *  The  children  went  by  my 
*  *  *  I  never  applied  for  or  receive<l  a  divorce  from  her.  *  *  *  I  la 
her  in  April,  I  think,  in  1866  or  1867.  1  left  Indiana  from  Petersburg,  where 
plastered  on  the  court-house.  I  had  not  seen  her  for  two  months  and  I  wen 
there  to  Iowa  and  have  never  seen  her  since. 

Pensioner's  contention  that  claimant  drove  him  from  home  l 
abusive  language  rests  solely  upon  his  own  testimon}^  and  is  nc 
tained,  but  is  outweighed  by  other  evidence  in  the  case. 

It  appears  that  claimant  and  pensioner  had  both  been  married 
to  their  marriage  in  1856;  that  pensioner's  first  wife  had  died  pr 
his  marriage  to  claimant,  and  that  claimant's  first  husband,  to 
she  was  married  in  1846,  in  Crawford  County,  Ind.,  had  been  rej 
dead,  he  having  disappeared  from  a  boat  on  which  he  was  emp] 
and  was  supposed  to  have  been  drowned.  A  thorough  special  e 
nation  fails  to  disclose  the  existence  of  claimant's  first  husband 
any  manner  indicate  that  the  report  of  his  death  was  not  true;  th 
death  was  reported  to  claimant  some  six  or  seven  years  prior 
marriage  to  pensioner;  that  her  marriage  to  pensioner  was  in 
faith  and  in  the  honest  belief  that  her  first  husband  was  dead. 

Pensioner  testified  that  when  he  married  claimant  he  suppo$ 
was  marrying  a  widow,  and  there  is  no  testimony  indicating  tha 
was  not  the  case. 

Claimant  testified  that  she  had  never  applied  for  or  secured  a  d 
from  pensioner. 

The  validity  of  the  marriage  of  claimant  and  pensioner  is,  und 
provisions  of  the  act  of  August  7, 1882,  to  be  tested  by  the  laws 
State  of  Indiana.  Their  marriage  in  1856  is  shown  to  have  b 
accordance  with  the  laws  of  that  State,  and  the  laws  of  that  Stat 
sume  the  competency  of  the  parties  to  contract  the  marital  rel 
and  the  burden  of  proof  to  establish  their  incompetency  is  up 
party  who  challenges  the  legality  or  validity  of  such  marriage. 

The  law  on  this  subject  was  clearly  stated  in  the  case  of  Wc 
V.  Teeple  (144  Ind.,  193),  decided  by  the  supreme  court  of  Indi 
the  November  tenn,  1895,  one  of  the  questions  involved  beir 
validity  of  a  second  marriage.  In  disposing  of  that  branch  < 
case,  the  court  said: 

It  is  settled  law  in  this  State  that  when  a  marriage  has  })een  consumm; 
accordance  with  the  forms  of  law  it  is  pre8ume<l  that  no  legal  im}>ediment 
to  the  partiea  enter'm^  into  such  marriage,  am\  VW  la«\,/\l  ^\\c\>«xv,  \\\«,1  oil 


DECISIONS   RELATING   TO   PENSIONS.  221 

both  of  the  parties  have  been  previously  married,  and  that  such  wife  or  husband 
of  the  first  marriage  is  still  living,  does  not  destroy  the  prima  facie  legality  of  the 
laet  marriage.  The  presumption  in  such  case  is  that  the  former  marriage  has  l)een 
legally  dissolved,  and  the  burden  that  it  has  not  rests  upon  the  party  seeking  to 
impeach  the  last  marriage.  Boulden  r.  Mclntire  (119  Ind.,  574);  Teter  r.  Teter 
(101  Ind.,  129);  Yates  v.  Houston  (3  Texas,  433);  Dixon  v.  People  (18  Mich.,  84) ; 
Harris  t?.  Harris  (8  111.  App.,  57);  Town  of  Greensborough  v.  Underbill  (12  Vt., 
604);  Rex  v.  Inhabitants  of  Twining  (2  B.  &  Aid.,  386);  Squire  v.  State  (46  Ind., 
459);  Klein  r.  Landman  (29  Mo.,  259);  1  Bishop  Marriage  and  Divorce,  see  457. 

See  also  upon  the  same  subject  2  Nelson  on  Divorce  and  Separation, 
paragraph  580,  and  note  1,  page  543,  and  notes  1,  2,  3,  and  4,  page 
m,  Louisa  J.  Doan  (8  P.  D.,  377);  Annie  Dennis  (9  P.  D.,  243- 
247,  and  248);  Elizabeth  Schneider  (12  P.  D.,  348),  and  Forbin  v. 
Forbin(13P.  D.,  120). 

Here  the  presumptions  in  favor  of  the  last  marriage  of  claimant  to 
Brown,  and  the  last  marriage  of  pensioner  to  Elwina  Kaum,  in  Iowa, 
are  outweighed  and  overcome  by  direct  testimony  that  neither  claim- 
ant or  pensioner  were  legally  competent  to  contract  said  last  marriage, 
because  of  the  subsisting  valid  marriage  relations  between  claimant 
and  pensioner,  both  of  whom  are  living  and  neither  of  whom  have 
applied  for  or  procured  a  divorce.  Rebuttable  or  disputable  pre- 
sumptions must  always  give  way  to  facts. 

The  fact  that  claimant's  last  marriage  was  based  upon  an  honest 
belief  that  her  former  husband  was  dead  does  not  render  the  marriage 
valid  or  legal,  when  the  facts  appear  that  her  said  former  husband 
was  not  dead  and  that  her  marriage  with  him  had  not  been  dissolved. 

As  held  by  the  Indiana  supreme  court  in  the  case  of  Janes  v,  Janes 
(o  Blackford,  141)— 

n  a  person  marry,  having  a  former  husband  or  wife  living,  the  second  marriage  is 
void;  that  the  length  of  time  which  has  elapsed  since  the  time  of  the  first  marriage 
or  since  the  defendant  was  abandoned  by  her  first  huslmnd  can  not  affect  the  case. 

In  the  case  of  Pain  v.  Pain  (37  Mo.  App.,  110)  it  was  held  that — 

If  a  married  woman  remarry  during  the  lifetime  of  her  husband,  her  second  mar- 
^^  is  void,  although  contracted  in  the  belief  that  her  husband  was  dead,  and 
although  the  facta  were  sufficient  to  warrant  the  legal  presumption  of  death.  The 
te  marriage  could  only  be  annulled  by  the  actual  death  of  one  of  the  contracting 
parties  or  a  decree  of  divorce. 

In  reference  to  pensioner's  attack  upon  his  marriage  with  claimant 
on  the  ground  that  her  first  huslmnd  was  not  dead  and  that  she  was 
incompetent  to  contract  a  legal  marriage,  he  fails  to  support  his  con- 
tention by  proof.  The  evidence  not  only  fails  to  prove  the  existence 
of  her  first  husband,  but,  even  assuming  that  he  was  alive  seven  years 
from  the  time  he  was  last  heard  of  by  claimant,  this  fact  would  not 
^tablish  the  invalidity  of  her  marriage  to  pensioner.  He  is  required 
^0  go  further  and  show  not  only  that  claimant's  first  husband  was  alive 
at  the  date  of  her  second  marriage  and  had  not  been  d\VQXC^<i^\>\i^\i^ 
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would  also  be  required  to  show  that  said  first  marriage  of  claim 
was  valid — i.  e.,  that  there  was  no  legal  impediment  to  that  marri 
and  that  claimant  and  her  said  first  husband  were  legall}'  competen 
contract  marriage.  United  States  v.  Green  (98  Fed.  Rep.,  63)  ci 
and  followed  in  the  case  of  Forbin  v.  Forbin,  supra. 

So,  also,  it  rests  upon  the  claimant  to  overcome  the  legal  presui 
tions  in  favor  of  the  validity  of  the  last  two  marriages,  and  this  bur 
she  has  assumed  and  successfully  maintained  by  satisfactory  proof 
a  v^alid  subsisting  marriage  between  herself  and.  the  pensioner  at 
time  of  the  said  last  two  marriages  in  1869  and  1875,  and  continu 
in  full  force  and  effect  to  the  present  time. 

Claimant  is  shown  to  be  a  woman  of  good  moral  character  and 
necessitous  circumstances. 

The  Bureau  action,  appealed  from,  was  strictly  in  accord  with 
law  and   the   evidence  in   the   case,  and  said  action  is  accordin 
affirmed. 


PATIIOLOCilCAL    JSKQITENCE-AMPUTATION— PAIl^VLYSIS     AGITANS- 

and  attendance— evidence. 
James  Duross. 

The  soldier  is  pensioned  at  the  rate  of  $45  per  month  for  gunshot  wound  of  i 
arm,  resulting  in  amputation  so  near  the  shoulder  joint  as  to  prevent  the  u 
an  artificial  limh. 

He  develo])ed  paralysis  agitans  one  month  after  amputation,  and  as  the  sciem 
pathology  warrants  the  acceptance  of  said  disease  as  a  result  of  amputation,  t 
csLii  be  so  accepted  under  the  circumstances  shown. 

The  evidence  and  the  report  of  the  medical  examination,  made  ()ctol>er  21, ' 
sliow  that  he  retjuires  the  frequent  and  periodical  personal  aid  and  attend 
of  another  j)erson  to  the  extent  that  he  can  neither  dress  nor  undress  hii 
unaided;  that  he  is  compelled  to  have  his  food  prepared  or  cut  up  for  him  s 
table  l)efore  he  can  eat  it,  and  that  he  requires  such  frequent  and  perioiiicj 
and  attendance  of  another  person  in  other  ways  by  reason  of  the  condi 
name<l,  hence  he  is  entitle<l  to  the  next  available  rate,  or  $50  per  month, 
the  date  of  the  examination  showing  such  degree  of  disability. 

Assistant  Secretary  1^\  L.  CauvpMl  to  the  Conunisslo^icr  of  Pais 

March  5,  190S. 

James  Duross,  formerl}^  a  private  in  Company  G,  Sixty-first  T 
sylvania  Volunteer  Infantry,  is  a  pensioner  under  the  general  la 
the  rate  of  ^5  per  month  on  account  of  gunshot  wound  of  right 
arm,  resulting  in  amputation  of  right  arm  so  near  the  shoulder  joi 
to  prevent  the  use  of  an  artificial  limb. 

He  filed  a  declaration,  June  11,  1898,  for  increase,  alleging  gur 
wound  of  right  anii  and  results,  "  nervous  prostration,"  and  thi 
required  the  aid  and  assistance  of  another  person.  This  claim 
rejected  May  20, 1900,  on  the  ground  that  nervous  prostration  wa 
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accepted  as  a  result  of  gunshot  wound  which  resulted  in  amputation  of 
right  arm. 

From  this  action  the  claimant,  through  his  attorney,  entered  an 
appeal,  June  8, 1900,  contending  that  he  did  require  the  aid  and  attend- 
ance of  another  person,  and  that  his  nervous  condition  (paralysis  agitans) 
wasthe  result  of  the  amputation. 

This  c^ase  was  before  the  Department  with  the  request  from  the 
medical  referee  that  a  special  investigation,  including  a  test  medical 
examination,  be  ordered  for  the  purpose  of  eliciting  a  full  history  of 
certain  facts  material  to  the  final  adjudication  of  the  claim.  Consent 
was  given  by  the  Department,  with  instructions  that  when  said  inves- 
tigation shall  have  been  completed  the  Bureau  should  report  its  final 
action  to  this  Department. 

The  case  is  again  before  the  Department,  accompanied  by  a  report 
of  the  sj)ecial  examiner  and  a  certificate  of  a  test  medical  examina- 
tion made  by  a  board  of  surgeons,  October  21,  1902,  at  Philadelphia, 
Pa.    Said  certificate  reads  as  follows: 

General  appearance:  Walks  feebly  ami  without  vigor;  iiiiiscles  flabby,  poorly 
(levelop)etl;  no  malnutrition;  tliree-fourth«  debilitated.  Has  a  typiciil  ca.*<e  of  paraly- 
sis agitanj  of  head,  anns,  and  body,  an<i  reijuires  aid  in  moving  and  putting  on 
clothes.  The  right  ann  has  been  amputated  through  the  surgical  nei^k  of  humeruB. 
There  is  a  acar  6  inches  long,  tender,  adherent,  not  depressed.  It  is  impossible  to 
wear  ail  artiHcial  limb.  There  is  a  scar  of  8Uj)erficial  burn  of  the  chest  7  by  3  inches, 
extending  from  fifth  to  tenth  rib  on  the  right  si<le,  not  tender,  depresse<l,  nor  adher- 
ent Claims  that  this  resulted  from  setting  his  clothing  on  fire  while  in  service,  was 
^ever  atten<led  l)y  a  physician  for  it,  and  was  not  incapacitated  from  duty.  In  regard 
to  bum  of  left  hand  we  find  no  8<*ar  or  other  pathological  evidence  that  any  su(^h 
^rn  ever  occurred.  The  heart  is  normal;  chest,  32,  34;  apex  at  fifth  interspace;  no 
"murmurs,  dilatation,  hypertrophy,  cyanosis,  (edema,  or  dyspncea;  rhythm  regular. 
Kiflueys,  8i>ecific  gravity  of  urine,  1020;  reat^tion,  acid;  color,  amber;  no  allmmin, 
^^r,  or  deposits. 

This  claimant  is  so  disabled  from  gunshot  wound  of  right  arm  and  resulting  ampu- 
^tion,  jmraly sis  agitans,  and  debility  as  to  re<iuire  the  fre<iuent  and  periodical,  though 
not  regular,  constant,  personal  aid  and  attendance  of  another  i)erson,  and  is  entitled  to 
^  per  month. 

The  examiner  obtained  evidence  from  Jane  McCartv,  William  J. 
l^uross,  Isaac  Harris,  Charles  H.  Bewley,  William  Cunningham,  and 
'Villiani  Reed,  but  there  is  nothing  elicited  of  an}'  consequence  by  the 
testimony  of  these  lay  witnesses,  the  question  being  one  of  pathology. 

Hr.  John  Ashurst,  jr.,  of  Philadelphia,  in  an  affidavit  tiled  March  3, 
1^87,  stated  that  he  amputated  James  Duross's  right  arm  a  short  dis- 
tance below  the  shoulder  joint  on  November  27,  1886,  on  account  of 
^ntraction  and  deformity  following  the  cicatrization  of  an  extensive 
Wound. 

Subsequent  to  the  above,  on  January  31,  1887,  he  stated  that  the 
ftrni  was  contracted  from  an  old  scar  resulting,  the  patient  said^  from 
ft  gunshot  wound  received  many  years  previously. 
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Dr.  John  K.  Mitchell,  in  an  affidavit  filed  January  27, 1899,  testified: 

That  James  Duross  was  first  seen  by  him  in  June,  1891,  at  the  infirmary  for  nerv- 
ous diseases  in  Philadelphia;  that  the  present  tremor  then  existed  and  was  not,  in 
his  opinion,  of  the  nature  of  paralysis  agitans,  but  the  result  of  his  wound;  that  the 
statement  was  then  made  that  some  years  ago — probably  eight  or  ten  tefore  the 
amputation  by  Prof.  John  Ashurst  for  bone  disease — there  had  been  tremor;  that, 
unlike  paralysis  agitans,  it  was  sometimes  affected  by  voluntary  motion;  thatitwaa 
made  notably  worse  by  pressure  upon  the  stump;  that  the  stump  was  then  in  almost 
constant  rapid  clonic  movement,  not  controllable  by  will,  but  lessened  or  completely 
controlled  by  firm  pressure;  that  there  was  then  nearly  the  same  amount  and  char- 
acter of  movement  in  the  rhomboid  and  latissimus  dorsi  muscles,  muscles  never 
affected  by  paralysis  agitans. 

In  February,  1894,  the  tremor  had  become  more  general  on  the  right  side,  affect- 
ing the  right  leg  as  well  as  the  arm,  chest,  and  back  muscles,  and  was  accompanied 
by  marked  wasting  of  the  muscles  of  the  affected  side;  that  from  time  to  time  he  has 
seen  the  patient  since,  and  that  the  tremor  has  increased  and  spread,  and  that,  in  his 
opinion,  it  is  of  the  nature  of  a  chorea  of  the  stump  due  directly  to  the  injury,  a« 
numerous  easels  are  of  record  and  have  been  seen  by  him;  that  the  condition  of  the 
arm,  so  much  of  it  as  remains,  makes  it  necessary  to  wear  a  dressing  constantly, 
which  the  man  can  not  apply  for  himself. 

Dr.  Emanuel  J.  Stout  testified  in  an  affidavit,  Januar}'^  25,  1899,  as 

follows: 

James  Duross  applied  to  me  for  consideration  of  his  physical  ailments  this  25th 
day  of  January,  1899.  Applicant  is  5  feet  8  inches  in  height;  weight,  118  pounda; 
age,  59  years;  pulse,  96;  temperature,  98};  respiration,  24;  atheromatous  degenera- 
tion of  arteries;  wounded  in  1861  during  the  month  of  April,  in  Virginia,  in  right 
arm;  in  1886  ann  was  amputated  by  Drs.  Agnew  and  Ashurst  at  shoulder  joint; 
cicatrix  of  amputation  wound  very  sensitive  to  touch;  hyi)eraB8thetic  area  in  * 
radius  of  8  inches  around  cicatrix;  marked  tremor  of  left  arm,  head,  and  trun^i 
extending  to  muscles  of  back,  etc.  There  also  exists  muscular  atrophy  on  the  ri£^ 
side  of  body. 

Auscultation  reveals  roughening  of  aortic  valve. 

Owing  to  an  extensive  loss  of  tissue  around  shoulder  joint,  due  to  wound,  applied 
fs  compelled  to  wear  a  shoulder  pad  for  protection  and  must  have  the  assistance  ' 
another  person  to  put  pad  in  position  and  to  dress  and  undress  him.  As  a  chor^ 
condition  is  known  to  follow  woimds,  the  present  condition  is  attributable  to  w^oa^ 
of  arm. 

Varicose  veins  on  upper  part  of  left  thigh  extending  to  left  lower  extremity;  <■ 
lower  part  of  left  leg  phleboliths  can  be  detected  with  the  examining  finger. 

Owing  to  injury  and  disabilities,  enumerated  above,  applicant  is  wholly  unable  1 
do  manual  labor  for  his  support. 

There  exists  also  well-developed  hemorrhoids. 

Dr.  Mitchell  and  Dr.  Stout,  as  shown  above,  called  the  conditio 
chorea  following  injury  to  arm.  Dr.  Mitchell  in  his  affidavit  testifie 
that  '•'the  statement  was  then  made  that  some  years  ago,  probabl 
eight  or  ten  before  the  amputation  by  Professor  Ashurst  for  diseas 
of  bone,  there  had  been  a  tremor."  There  is  no  evidence  on  file  t 
support  this  statement. 

In  Pepper's  System  of  Medicine,  the  synonyms  for  paralysis  agitan 
are  given  as  Parkinson's  disease,  shaking  palsy,  trembling  palsy,  senil 
chorea,  and  chorea  f  estinans. 
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It  was  shown  when  he  was  examined  by  a  board  of  surgeons,  March 
28, 1893,  that  there  existed  a  neuroma  at  site  of  scar  due  to  nerve 
injury.  One  month  after  amputation  and  upon  examination  by 
another  board  of  surgeons,  December  "IT^  1886,  he  was  shown  to  have 
a  developing  pamlysis  agitans.     The  wound  had  not  3^et  healed. 

Paralj-sis  agitans  may  be  defined  as  a  chronic  nervous  disease, 
characterized  b}'  a  fine,  slowly  spreading  tremor,  muscular  weakness, 
and  rigidity,  and  a  peculiar  gait  termed  f estination.  (Steven's  Practice 
of  Medicine.) 

The  etiological  factors,  as  stated  in  Church  and  Peterson's  Treatise 
on  Nervous  Diseases,  are  as  follows: 

A  neuropathic  heredity  is  encountered.  In  exceptional  instances  the  disease 
appears  in  several  generations  or  in  collateral  family  branches.  Among  the  alleged 
exciting  causes,  fear,  anxiety,  grief,  and  physical  exhaustion  have  been  named.  In 
Paris  and  Strausburg  during  the  sieges  of  the  Franco- Prussian  war  and  in  the  Ameri- 
can rebellion,  numerous  cases  develoiHjd  under  the  combined  influences  of  privation, 
ppulonged  anxiety,  and  sadden  fears.  Traumatism  has  appeared  to  incite  it,  and  in 
SQch  instances  the  tremor  has  sometimes  api^eared  in  the  limb  affected;  sometimes 
even  in  the  part  of  the  limb  directly  injured. 

The  pathology  of  pamlysis  agitjins  is  still  obscure,  according  to 
Osier,  Stengel,  Flint,  Tyson,  and  others.  The  lesions  found  are  degen- 
eration of  the  arterioles,  perivascular  sclerosis,  and  pigmentation  of 
the  ganglionic  cells.  The  changes  are  similar  to  those  induced  by 
senility. 

It  was  not  proved  that  the  burn  played  any  part  in  the  causation  of 
the  cicatrization  and  contraction  for  which  the  arm  was  amputated, 
and,  as  before  stated,  the  tremor  began  one  month  after  the  operation, 
gradually  growing  worse  iftitil  a  w^ell -defined  case  of  paralysis  agitans 
was  apparent.  The  neuroma  at  site  of  scar  was  painful  and  tender. 
Inasmuch  as  irritation  and  pain  from  traumatism  can  produce  this 
affection,  as  verified  by  Church  and  Peterson,  as  above  stated,  also 
from  the  fact  that  the  said  condition  developed  only  one  month  after 
tte  operation,  it  is  ver}^  clear  to  the  Department  that  the  amputation 
of  arm  was  responsible  for  the  paralysis  agitans. 

He  ,wa8  shown  to  have  required  '^  the  frequent  and  periodical, 
though  not  regular  and  constant,  personal  aid  and  attendance  of  another 
person,"  to  the  extent  that  he  could  not  dress  and  undress  himself 
unaided.  His  food  had  to  be  prepared  by  cutting  it  up,  etc.,  at  the 
table  before  he  could  eat  it,  and  assistance  in  many  other  ways  was 
**hown  to  be  necessary.  He  also  required  assistance  in  adjustment  of 
a  pad  which  Dr.  Stout  said  had  to  be  worn  for  the  protection  of  the 
stump. 

This  case  has  some  features  in  common  with   the  case  of  John 
Johnson  (9  P.  D.,  349),  wherein  it  was  held:  That  inasmuch  as  the 
services  of  another  person  were  required  at  least  twice  daily^  in  the 
adjustment  of  stpad  which  the  pensioner  was  compe\\^d\^  '^^^x  oNVix 
r.  D.—voL.  13—02 15 
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his  right  nhoulder  for  its  protection,  the  said  services  are  t"!oiisidered 
as  such  ^"frequent  and  jMjriodical  personal  aid  and  att^^ndam^e  of 
another  person"  as  is  contemplated  by  the  act  of  July  14,  1892. 

In  this  case  the  disability  resulted  not  only  from  the  inability  to 
adjust  a  pad  to  shoulder,  but  also  to  an  uncontrollable  tremor  which 
prevented  self-assistance  in  various  ways. 

In  view  of  all  the  facts  in  the  case,  as  above  pointed  out,  the  Depart- 
ment directs  that  his  rate  of  pension  be  increased  to  $50  per  month,  as 
provided  by  the  act  of  July  14,  1892,  from  September  25,  1899,  the 
date  of  the  medical  examination  made  under  the  claim  for  increase 
herein  considered,  and  the  findings  at  which  show  the  necessity  for 
the  ^'frequent  and  periodical  personal  aid  and  attendance  of  another 
oerson." 

The  action  of  rejection  by  the  Bureau  is  accordingly  reversed. 


SEUVICE-C'IVIWAN   KM PI^OYEES— MISSISSIPPI   MARINE    BRIGADE-ACT 

JUNE  27,  180O. 

Georgk  B.  Durnell. 

The  service  of  this  appellant  during  the  war  of  the  rebellion  as  an  engineer  in  the 
Mispissippi   Marine   Brigatle  was  that  of  a  civilian  employee  of  the  Quarter' 

a      _ 

master's  Department  of  the  Army,  and  not  that  of  an  officer  or  enlisted  man  i^ 
the  military  or  naval  service  of  the  United  States,  and  was  not  a  pensionable 
service  under  the  provisions  of  the  second  section  of  the  act  of  June  27,  1890. 

AssUtant  Secretary  F,  L,  Campbell  to  the  Camiriissioner  of  Peiisl4j(n^ 

March  9,  1902. 

George  B.  Durnell  is  at  present  in  receipt  of  a  pension  under  tJ^^ 
provisions  of  the  second  subdivision  of  section  4693,  Revised  Statut^^^ 
by  reason  of  his  service  as  an  engineer  upon  a  gunboat  or  war  vessel  ^ 
the  United  States,  for  incapacity  to  procure  his  subsistence  by  manu^"^ 
labor  from  varicocele  of  left  side,  contracted  while  in  line  of  duty. 

On  June  7,  1900,  he  filed  an  application  for  pension  under  the  second 
section  of  the  act  of  June  27,  1890,  as  amended  by  the  act  of  May  9^ 
1900,  which  was  rejected  on  March  13,  1901,  uix)n  the  ground  thathi^ 
service  during  the  war  of  the  rebellion  was  that  of  a  civilian  emploj^e^ 
of  the  Quartermaster\s  Department  of  the  Army,  and  not  that  of  ai^ 
officer  or  enlisted  man  in  the  military  or  naval  service  of  the  United 
States,  and  was  not  a  pensionable  service  under  the  provisions  of  said 
section. 

From  this  action  of  rejection  the  present  appeal  was  taken  on  March 
21,  1901. 

It  appears  from  the  records  of  the  Auditor  of  the  Treasury  for  the 
War  Department  that  the  appellant  served  during  the  war  of  the 
rebeJlion  as  fourth  engineer  on  the  steamer  B.  J.  Adams  from  Janu- 
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ary  1  to  May  12,  1863;  as  second  engineer  on  the  LioneJis  from  May 
25  to  August  31,  1863,  and  as  third  engineer  on  the  T.  D.  Homer 
from  February  5  to  June  22,  1864,  all  being  vessels  Ijelonging  or 
attached  to  the  '* Mississippi  Marine  Brigade,"  otherwise  known  as 
"Ellet's  Ram  Fleet,"  operating  on  the  Mississippi  River  and  its 
tributaries. 

The  character  and  organization  of  the  "Mississippi  Marine  Brigade" 
has  been  frequently  considered  by  this  Department,  and  in  the  decision 
rendered  September  30,  1889,  in  the  case  of  John  G.  Coney  (3  P.  D., 
200)  will  be  found  a  carefully  prepared  and  accurate  statement  giving 
in  detail  the  history  of  said  command  or  "fleet."  It  was  organized 
under  the  War  Department,  and  the  vessels  composing  said  "  fleet"  or 
"Marine  Brigade"  were  purchased  by  the  Quartermaster-General  of 
the  Army  under  direction  of  the  Secretary  of  War.  The  persons 
engaged  in  navigating  and  handling  the  vessels  composing  said  "  Ma- 
rine Brigade,"  and  constituting  what  might  be  termed  the  crew,  such 
as  masters,  mates,  pilots,  engineers,  firemen,  strikers,  laborers,  etc., 
were  civilians  who  w^ere  employed  or  hired  by  the  commander  of  the 
'^Marine  Brigade,"  under  the  authority  of  the  Quartermaster's 
Department  of  the  Army,  to  serve  during  his  pleasure,  were  paid  as 
civilian  employees  of  the  Quartermaster's  Department,  and  were  dis- 
tjharged  by  the  commander  w^henever  he  saw  fit;,  to  dispense  with  their 
services.  It  is  true  that  the  terms  ''  enlisted"  and  "  discharged"  were 
often  employed  by  the  oflicers  of  said  organization  with  reference  to 
these  employees,  but  these  terms  in  no  sense  indicated  that  they  had 
l>een  regularly  enlisted  in  the  military  service  of  the  United  States  or 
that  they  had  been  discharged  therefrom  in  the  ordinary  acceptation 
of  that  term,  but  were  used  simply  to  designate  the  commencement 
*od  the  termination  of  their  employment. 

In  addition  to  its  crew  of  civilian  employees,  as  above  indicated, 
^h  vessel  of  said  ''Marine  Brigade"  had  on  board  a  detachment  of 
J^gularly  enlisted  soldiers,  under  the  command  of  one  or  more  officers 
of  the  Army,  which  constituted  a  fighting  force,  and  which  was  entirely 
separate  and  distinct  from  the  employees  or  crews  engaged  in  navigat- 
ing the  vessels. 

Owing  to  the  peculiar  circumstances  connected  with  the  organization 
of  this  command,  and  to  the  anomalous  position  which  it  occupied  in 
the  service,  the  information  to  be  derived  from  the  official  records  of 
the  War  and  Treasury  Departments  relative  to  the  exact  status  and 
^rvice  rendered  by  the  persons  composing  the  crews  of  these  vessels,  in 
contradistinction  to  the  detail  of  enlisted  men  and  officers  of  the  Army 
that  each  had  on  board,  is  exceedingly  meager  and  unsatisfactory, 
and  it  has  always  been  necessary,  in  considering  the  claims  of  such 
persons  for  pension,  to  resoil  to  the  testimony  of  the  commaxvd^^x  ^\A 
oflBcers  of  mid  ^''Mississippi  Marine  Brigade"  to  deteraoika  VXi"^  dc»iX- 
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acter  of  the  service  rendered,  the  capacity  in  which  the  person  served, 
the  length  of  services,  etc. 

In  the  present  case  the  testimony  of  Gen.  Alfred  W.  EUet,  the  com- 
mander of  said  "Marine  Brigade,"  and  of  Capt.  Warren  D.  Ci'andall, 
who  commanded  one  of  the  vessels,  and  also  acted  as  adjutant  of  said 
organization  for  a  time,  clearly  shows  that  the  status  of  the  engineers 
and  other  persons  employed  in  the  navigation  of  said  vessels  vfSL^ 
simply  that  of  civilian  employees,  as  hereinbefore  set  forth. 

Speaking  of  this  class  of  employees  General  Ellet  states: 

These  men  were  not  enlistetl  to  serve  on  any  particular  vessel  in  the  fleet,  but  were 
made  to  understand  that  they  would  be  changed  to  any  vessel  when  the  exigencies 
of  the  service  required  them,  and  they  were  so  changed.  At  times,  steersmen  ser\'ed 
as  pilots,  strikers  as  engineers,  and  so  on.  When  the  Marine  Brigade  was  organized, 
it  was  not  expecteil  the  boats  would  l^e  exposed  to  heavy  batteries,  but  they  were  of 
necessity  so  exposeil,  and  in  such  cases  the  employees  were  subjei'ted  to  the  same 
dangers  as  the  soldiers  the  boats  were  transporting,  and  it  is  a  fact  that  many  of  them 
lost  their  lives,  and  yet  their  names  were  not  lx)rne  on  any  rolls  of  the  Army  or 
Navy,  and  they  have  never  been  recognis&ed  as  sailors  or  soldiers,  but  simply  as 
quartermaster's  employees. 

Captain  Crandall,  also,  states: 

I  should  certainly  think  that  the  crews,  masters,  engineers,  and  a^istants,  and 
pilots  of  the  vessels  in  the  Ram  Fleet  and  Marine  Brigade  were  doing  such  service 
on  the  vessels  of  those  flotillas  as  would  comprehend  them  under  the  Ijenefits  of  the 
provisions  of  sec^tion  4693,  Revised  Statutes,  paragraph  2,  relating  to  persons  disabled 
in  the  line  of  duty  while  serving  on  war  vessels  of  the  Uniteti  States,  and  1  would 
certainly  consider  the  vessels  in  scdd  flotillas  as  war  vessels  of  the  United  States 
within  the  meaning  of  said  statutes. 

It  is  conclusively  shown  by  the  testimony  of  this  appellant,  by  his 
warrant  of  appointment  as  an  engineer  in  the  Mississippi  Marine 
Brigade,  and  by  his  certificate  of  discharge  from  one  of  his  terms  of 
employment  therein,  on  file  with  the  papers  in  this  case,  that  he 
belonged  to  the  class  of  civilian  employees  above  referred  to,  and  that 
all  the  service  he  rendered  during  the  war  of  the  rebellion  was  in  that 
capacit)- ,  and  not  as  an  oflicer  or  enlisted  man  in  the  military  or  naval 
service  of  the  United  States. 

The  second  paragraph  of  section  4693,  lieviscd  Statutes,  gives  a 
pensionable  status  to  nonenlistcd  persons  serving  and  employed  as 
civilians  upon  any  gunboat  or  war  vessel  of  the  United  States  as  pilots, 
engineers,  sailors,  etc.,  who  were  disabled  by  anj^  wound  or  injury 
received,  or  otherwise  incapacitated,  while  in  the  line  of  duty,  for 
procuring  a  subsistence  by  manual  labor. 

It  was  held  by  this  Department  in  the  case  of  John  G.  Cooney 
(supra)  that  the  civilian  employees  of  the  "  Mississippi  Marine  Bri- 
gade," whose  service  was  on  vessels  of  the  character  designated  therein, 
were  pensionable  under  the  provisions  of  said  paragraph,  and  it  is 
under  this  provision  of  law  that  the  appellant  is  now  on  the  rolls. 

It  has  uniformly  been  held  by  this  Department  that  the  service 
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required  by  the  terms  of  the  second  and  third  sections  of  the  act  of 
June  27,  1890,  was  that  of  an  officer  or  enlisted  man  in  the  military  or 
naval  service  of  the  United  States,  and  that  service  rendered  during 
the  war  of  the  rebellion  as  a  nonenlisted  person  or  civilian  employee, 
in  whatever  capacity  or  however  employed,  was  not  such  military  or 
naval  service  as  is  contemplated  by  the  provisions  of  said  sections,  and 
was  not  a  pensionable  service  thereunder.  Andrew  J.  Shannon  (7 
P.  D.,  U);  Susannah  Mackey  (8  P.  D.,  535);  Anna  M.  Whalen  (9 
P.D.,346);  William  B.  Taylor  (ibid.,  360):  John  Laughlin  (ibid.,  466); 
John  H.  Meeker  (10  P.  D.,  182);  John  S.  Williams  (ibid.,  169);  L.  D.  W. 
Morse  (11  P.  D.,  183);  Pain,  alias  Foreman  (12  P.  D.,  351). 

The  case  of  Angelina  Coney  (7  P.  D.,  390)  is  directly  in  point,  and 
the  decision  rendered  therein  by  the  Department,  December  20,  1894, 
is  decisive  of  the  present  claim  of  the  appellant.  Coney  was  a  pen- 
sioner under  the  provisions  of  the  second  paragraph  of  section  4693, 
Revised  Statutes,  as  this  appellant  is.  After  his  death  his  widow 
applied  for  pension  under  the  provisions  of  the  third  section  of  the 
act  of  June  27,  1890,  basing  her  claim  upon  her  husband's  service 
during  the  war  of  the  rebellion  as  an  engineer  on  one  of  the  vessels  of 
the  '^Mississippi  Marine  Brigade."  Her  claim  was  rejected  by  the 
Pension  Bureau  upon  the  ground  that  this  was  not  a  pensionable  serv- 
ice under  the  provisions  of  the  act  of  June  27,  1890.  This  action  was 
affirmed  on  appeal  b}^  the  decision  above  cited,  the  Department  hold- 
ing that  Coney  had  not  served  as  an  officer  or  enlisted  man  in  the  mil- 
itary or  naval  service  of  the  United  States  within  the  meaning  and 
intent  of  the  provisions  of  the  act  of  June  27,  1890,  and  that  his  serv- 
ice as  an  engineer  in  the  '' Mississippi  Marine  Brigade"  was  that  of  a 
civilian  employee  of  the  Quartermaster's  Dejmrtment  of  the  Army, 
was  not  a  pensionable  service  thereunder,  and  conferred  no  title  to 
pension  upon  his  widow. 

This  decision  is  in  full  accord  with  the  accepted  and  well  settled  rul- 
ings of  the  Department,  and  is  believed  to  have  been  sound,  and  to 
have  correctl}'  declared  the  law  applicable  to  this  case,  as  well  as  to 
the  case  in  which  it  was  rendered. 

It  is  manifest,  therefore,  that  the  service  of  this  appellant  as  an 
engineer  in  the  Mississippi  Marine  Brigade  was  not  that  of  an  officer 
or  enlisted  man  in  the  military  or  naval  service  of  the  United  States, 
but  that  of  a  civilian  emploj'ee  of  the  Quartermaster's  Department  of 
the  Army.  Such  service  was  not  a  pensionable  service  under  the  pi'o- 
visions  of  the  act  of  June  27,  1890,  as  amended  by  the  act  of  May  9, 
1900,  and  the  rejection  of  appellant's  claim  for  pension  under  said  act 
for  that  reason  was  clearly  not  erroneous,  and  is  affirmed  accordingly. 
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service— evidence— recori>-act  of  june  87,  1800. 

Kate  D.  Smith  (widow). 

1.  The  discharge  certificate  of  claimant's  husband  shows  ninety- two  days'  service; 

the  records  of  the  War  Department  show  only  eighty-five  days'  service.  To 
entitle  a  widow  to  a  pension  under  the  provisions  of  the  third  section  of  the  a<*t 
of  June  27,  1890,  it  must  be  shown  that  the  soldier  served  at  least  ninety  days  in 
the  late  war  of  the  rebellion. 

2.  In  detennining  the  length  of  service  of  a  soldier  the  record  as  reported  by  the 

War  Department  is  generally  accepted  as  conclusive. 

3.  Evidence  tending  to  show  that  the  records  are  erroneous,  and  requests  that  they 

be  altered  or  amended,  can  not  be  considered  by  this  Department,  but  must  be 
submitted  to  the  War  Department 

4.  According  to  the  records  in  this  case  the  soldier  did  not  serve  ninety  days  in  the 

late  war  of  the  rebellion,  and  therefore  his  wudow  is  not  entitled  to  a  pension 
under  the  existing  laws. 

Assistant  Secretary  F".  Z.  Camjjhell  to  tlve  Covimissimwr  of  Penskms^ 

March  9,  1903. 

The  claimant  in  the  above-entitled  case,  Kate  D.  Smith,  is  the  widow 
of  Anthony  W.  Smith,  formerly  private  in  Elder's  Company,  Cameron 
Guards,  Third  Battalion,  District  of  Columbia  Volunteer  Infantry. 
On  October  30,  1890,  she  made  application  for  pension  under  the  pro- 
visions of  the  third  section  of  the  act  of  June  27,  1890,  which  was 
rejected  by  the  Bureau  January  30,  1892,  on  the  ground  that  the  sol- 
dier was  not  in  the  service  ninety  days. 

Previous  to  this,  May  2,  1890,  claimant  applied  for  a  pension  under 
the  provisions  of  the  general  law,  and  this  claim  was  rejected  b3^  the 
Bureau  October  29,  1896,  on  the  ground  that  soldier's  death  was  not 
due  to  the  service.  The  case  came  before  this  Department  on  appeal, 
and  under  date  of  October  17,  1898,  the  action  of  the  Bureau  was 
affirmed  in  the  following  stated  language: 

No  evidence  whatever  of  incurrence  of  chronic  diarrhoea,  and  none  of  treatment 
for  twenty-seven  years  after  dischai^,  which  treatment  was  but  a  short  time  before 
death. 

HeM:  Service  origin  of  fatal  disease  not  shown. 

The  question  of  the  term  of  service  of  the  soldier  was  not  considered 
in  this  case. 

An  appeal  was  filed  March  11,  1901,  contending  that  the  action  of 
the  Bureau  in  rejecting  the  claim  under  the  act  of  June  27,  1890,  was 
not  proper  or  just.     The  appeal  states,  in  part,  as  follows: 

I  appeal  for  reconsideration  of  my  claim  on  the  ground  that  soldier's  certificate  of 
discharge  herewith  attached  plainly  states  that  he  was  enrolled  on  the  20th  of  April, 
1861,  and  was  mustered  out  with  his  company  on  July  20,  1861,  which  makes  his 
term  of  service  ninety-two  days. 

Chief  of  Record  and  Pension  Division,  War  Department,  says  his  records  show  that 

soldier  was  enrolled  April  27, 1861,  instead  of  April  20,  and  that  April  20  in  discharge 

certificate  is  wrong,  but  it  is  just  as  reasonable  to  suppose  that  his  record  is  wrong  as 

that  discharGre  certificate  is  wrong.     In  addition  to  this  I  filed  the  joint  affidavit  of 

two  comrades  stating  that  soldier  enlisted  AprW  *20;  a\»o  ».  VUex  vi^WXevi  \>n  ^esMSsst 
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hmself  on  April  27,  1861,  to  his  parents,  which  bears  internal  evidence  that  he  was 
enrolled  prior  to  day  letter  w^as  written,  and  substantially  corroborates  dischai^ge  cer- 
tificate. I  submit  that  soldier's  discharge  certificate  certainly  is  prima  facie  evidence 
that  he  was  enrolled  on  April  20,  1861,  and  ought  to  be  accepted  as  such. 

The  discharge  certificate  referred  to  appears  to  l>c  genuine,  and  is 
signed  bj^  the  colonel  commanding  the  regiment  to  which  the  soldier 
belonged.  It  states  that  the  soldier  was  enrolled  on  the  20th  day  of 
April,  1861,  to  serve  three  months,  and  that  by  reason  of  the  expira- 
tion of  his  term  of  service  he  was  discharged  July  20,  1861. 

The  following  statement  has  been  indorsed  on  the  discharge  certifi- 
cate by  the  chief  of  the  Record  and  Pension  Office: 

Record  and  Pension  Office, 
War  Department,  October  6,  1S96, 
The  reconis  of  this  Department  show  that  this  man  was  enrolled  April  27,  1861. 
By  authority  of  ^he  Secretary  of  War: 

F.  C.  AiNSWORTII, 

CoUmel,  v.  S.  Army,  ChieJ'  Record  and  Penmm  Office. 

In  addition  to  this  the  following  report  from  the  Record  and  Pension 
Office  is  filed  with  the  papers  in  the  case: 

April  27,  1861,  is  regarded  by  this  Department  as  the  correct  date  of  enrollment 
of  Anthony  W.  Smith,  Elder's  Company,  Cameron  Guards,  Third  Battalion,  District 
of  Columbia  Militia. 

Attention  is  invited  to  the  indorsement  of  this  office  on  the  soldier's  dischai^e 
certificate  herewith  returned. 

Upon  the  request  of  this  Department  still  another  report  was  under 

date  of  February  H,  1903,  transmitted  from  the  Auditor  for  the  War 

Department,  showing  that  the  soldier  was  paid  for  two  months'  and 

twenty-three  days'  service.     The  report  states  as  follows: 

Respectfully  returned  to  the  Secretary  of  the  Interior,  with  the  information  that 
the  records  of  this  office  show  that  Anthony  W.  Smith,  late  private,  Captain  Elder's 
Company,  Cameron  Guards,  Third  Battalion,  District  of  Columbia  Infantry,  was 
enrolled  April  27,  1861,  mustered  out  with  comjmny  July  20,  1861,  and  paid  for  two 
Dionths  and  twenty-three  days'  service. 

To  entitle  a  widow  to  a  pension  under  the  provisions  of  the  third 
section  of  the  act  of  June  27,  1890,  it  must  be  shown  that  her  husband 
^rved  for  ninety  days  or  more  in  the  war  of  the  rebellion. 

It  is  the  established  pi^actice  of  this  Department  to  accept  as  con- 
clusive the  records  of  the  War  Department,  the}^  being  the  official 
records  of  soldiers'  service. 

In  the  case  pf  Samuel  Evemian  (Asst.  Sec.  Hawkins,  1  P.  D.,  418) 
the  Department  held  as  follows: 

The  records  of  the  War  Department,  as  far  as  they  go,  must  lie  taken  as  furnishing 
the  correct  history  of  the  military  service  of  a  claimant  for  pension,  and  it  is  in  the 
power  of  neither  the  Commissioner  of  Pensions  nor  the  Secretary  of  the  Interior  to 
alter  such  records.  If  error  exists  in  said  records,  it  must  l)e  corrected,  if  at  all,  by 
the  proper  officer  of  the  War  Department. 

See  also  cases  of  Cassie  Thompson  (S  P.  D.,  07)  aud  Svpvwv  X\v!>a9Av- 
lmult(6P.  D.,  240). 
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From  an  examination  of  the  '*  Official  Army  Register  of  the  Volun- 
teer Force  of  the  United  States,"  published  by  the  War  Department, 
the  following  reference  to  Captain  Elder's  company,  Canaeron  Guards, 
Third  Battalion,  District  of  Columbia  Volunteer  Infantry,  appears  or 
page  1102,  in  the  Appendix  of  Part  III:  "  This  cx^mpany  was  organizec 
at  Washington,  D.  C,  April  20,  1861,  to  serve  three  months.  Ii 
was  mustered  out  July  20,  1861,  by  reason  of  expiration  of  term  oi 
service." 

As  before  stated,  the  question  of  length  of  service  was  not  raised  ii 
the  adjudication  of  the  claim  under  the  general  law,  and  when  the  cas< 
was  in  the  field  for  special  examination  no  effort  was  made  to  thro^ 
any  light  upon  the  subject.  The  special  examiner,  in  making  hij 
report,  indicated  that  he  thought  the  certificate  of  discharge  submitte( 
by  him  settled  the  status  of  the  soldier's  length  of  service  conclusive!}^ 

It  appears  from  the  testimony  before  the  special  examiner  that  t 
few  months  before  the  breaking  out  of  the  war  the  late  Anthony  W 
Smith  went  from  St.  I^uis  to  Philadelphia  to  work  in  a  foundry,  anc 
that  when  President  Lincoln  issued  the  call  for  three-month  troops  Im 
left  his  work,  with  a  part}'  of  others,  to  join  the  Cameron  Guards  ai 
Washington,  D.  C. 

It  is  shown  by  the  official  records  of  the  War  Department  thai 
Elder's  company,  Cameron  Guards,  was  organized  on  April  20,  1861 
the  date  shown  in  the  certificate  of  discharge,  Imt  yet  it  is  possible 
although  the  company  was  organized  April  20,  that  the  soldier  wa 
not  enrolled  until  April  27,  1861,  as  stilted  by  the  Chief  of  the  Recor( 
and  Pension  Division  of  the  War  Department. 

The  contention  of  the  appeal  is  that  the  records  of  the  War  Depart 
ment  are  erroneous,  but,  as  shown  })y  the  decisions  quoted,  it  is  no 
within  the  province  of  this  Department  to  consider  whether  this  be  i 
fact  or  not.  Claimant  must  settle  this  point  with  the  War  Depart 
ment.  If  she  can  supply  evidence  and  induce  the  proper  official  o 
the  War  Department  to  alter  or  amend  the  records  so  as  to  show  tba 
the  soldier  served  ninety  days,  then  this  Department  can  take  furthe: 
action,  but  as  the  case  now  stands  it  is  without  power  to  give  ani 
relief. 

The  evidence  mentioned  in  the  appeal,  namely,  the  joint  affidavi 
of  two  comrades  and  a  letter  written  on  April  27,  1861,  can  not  \m 
found  with  the  papers  in  the  case,  after  a  careful  and  diligent  search 
As  already  stated,  even  if  this  evidence  was  at  hand,  it  could  not  b< 
considered  by  this  Department,  but  should  be  submitted  to  the  Wai 
Department. 

In  view  of  the  foregoing,  the  Department  holds  that  the  action  o! 
the  Bureau  in  rejecting  this  claim  under  the  provisions  of  the  thirc 
section  of  the  act  of  June  27,  1890,  was  right  and  proper,  and  accord 
in^Jj  the  same  is  hereby  affirmed. 
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drnsion  of  pension-act  march  3,  1890— evtdence— attorneys. 
Mary  E.  Parker  v.  Jackson  Parker. 

The  evidence  in  this  case  fails  to  satisfactorily  show  that  claimant  is  in  necessitous 
circumstances  within  the  meaning  of  the  act  of  March  3,  1899.  Attorneys  pro- 
hibited from  appearing  for  both  parties  in  contested  cases  under  act  of  March  3, 
1899. 

Am^tani  Secretary  F,  Z.  Camjplyell  to  the  Comrm^unier  of  PenmonB^ 

March  9,  1903. 

Mary  E.  Parker  appealed  January  31,  1903,  from  the  Bureau  action 
of  December  12,  1902,  dropping  her  name  from  the  rolls  on  the  ground 
that  she  was  not  in  necessitous  circumstances  within  the  meaning  of 
the  act  of  March  3,  1899. 

It  appears  from  claimant's  own  testimony  that  at  the  time  of  the 
alleged  desertion  and  at  date  of  filing  her  application  for  one-half 
her  husband's  pension  she  was  the  owner  of  a  4:0-acre  farm  valued  b}?^ 
her  at  $16  per  acre,  and  that  she  was  also  possessed  of  certain  personal 
property,  which  with  the  real  estate  amounted  to  $764. 

Pensioner  contends  that  he  has  no  means  aside  from  his  pension  of 
H7  per  month,  and  this  contention  is  not  disputed  l)y  claimant. 

The  Department  is  of  the  opinion  that  the  evidence  in  this  case  fails 
to  satisfactorily  show  that  claimant  is  in  neccssitous^circumstances 
within  the  meaning  of  the  act  of  March  8,  1899. 

See  Fisher -?'.  Fisher  (12  P.  D.,  336);  Pierce /'.  Pierce  (Ibid,  412-413), 
and  Dustin  v.  Dustin  (13  P.  D.,  77). 

The  Bureau  action  appealed  from  is  affirmed  and  the  papers  in  the 
case  are  herewith  returned. 

It  is  deemed  proper  to  invite  the  attention  of  the  Bureau  to  another 
feature  in  this  case. 

An  issue  of  fact  was  joined  between  the  parties  in  this  case.  Both 
Were  represented  by  their  respective  attorneys.  Their  interests  were 
conflicting,  the  pensioner  resisting  the  claim  of  his  wife  to  any  ix)rtion 
of  his  pension;  yet  such  being  the  facts  the  attorney  for  claimant  on 
September  4,  1902,  assumed  to  represent  both  parties  in  the  prosecu- 
tion of  the  wife's  claim,  and  subscribed  himself  as  ''Attorney  for  wife 
and  soldier." 

Justice  to  parties  whose  interests  are  conflicting,  as  well  as  justice 
to  attorneys,  forbids  an  attorney  acting  for  both  parties.  His  acts 
and  consents  in  such  a  case  would  be  voidable  at  the  option  of  either 
party,  if  not  absolutely  void,  besides  rendering  him  liable  to  either 
party  for  breach  of  duty. 
As  stated  in  Arrington  v.  Arrington  (116  N.  Car.,  170) — 

The  rule  which  forbids  the  same  attorney  from  representing  bol\\  '^«r\\«ft\Tv.^^\^\- 
eary  proceedings  reste  upon  the  broad  principles  of  pubVic  poWcy  v{\\\e\\  \>t^^\5Ara 
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persons  occupying  these  fiduciary  relations  from  representing  conflicting  interests 
that  may  tempt  them  to  disregard  duty  and  lead  to  injury  to  one  side  or  the  other- 
Attorneys  who  in  future  disregard  their  plain  dut}^  in  this  respect 
will  subject  then)st4ves  to  be  disbarred  from   practice   before  the 
Bureau  and  this  Department  in  pension  cases. 


MARRIAGE— DLSTUICrr  OF  COLUMBIA— EVTDENCE. 

Bridget  Butler  (widow). 

Whether  the  claimant  and  soldier  were  married  in  Ireland  or  not,  there  is  sufficient 
proof  of  common-law  marriage  in  the  District  of  Columbia;  therefore  the  claim 
was  improperly  rejected. 

Assutaiit  Secretary  F.  L,  Campbell  to  the  Commimion^r  of  Pensions^ 

March  9,  1903. 

«[ames  Butler,  formerly  a  private  in  Company  C,  First  Regiment  of 
District  of  C!olumbia  Volunteer  Cavalry,  died  May  27, 1897.  On  June 
12,  1897,  Bridget  Butler,  claiming  as  his  widow,  filed  application  for 
pension  both  under  the  general  law  and  under  the  act  of  June  27, 1890, 
Said  applications  were  both  rejected  June  9,  1898,  on  the  ground  that 
the  claimant  was  unable  to  furnish  legal  proof  that  she  was  the  sol- 
dier's widow.  Testimony  was  filed  with  a  view  to  reopening  the  claim 
under  the  act  of  June  27, 1890,  but  your  Bureau,  on  December  7,  1900, 
held  it  to  be  insufficient  for  that  purpose. 

On  May  20,  1901,  the  claimant  appealed,  contending  that  the  evi- 
dence adduced  in  support  of  her  marriage  to  the  soldier  ought  to  have 
been  considered  sufficient. 

The  claimant  (who  signed  by  mark,  and  by  other  facts  disclosed  in 
the  record  is  evidentl}^  a  very  ignorant  woman),  in  her  affidavit  filed 
May  28,  1898,  states  that  she  and  the  soldier  were  married  in  Ireland, 
whither  she  had  gone  for  the  express  pui*pose  of  marrying  him,  he 
being  there  in  jail  for  having  participated  in  a  Fenian  uprising;  that 
her  husband  was  released  from  jail  upon  condition  that  ho  would  at 
once  leave  the  country;  and  adds: 

I  remained  there  but  two  or  three  days,  and  I  do  not  now  know  the  name  of  the 
place  where  we  were  married,  nor  the  name  of  the  priest  who  i)erformed  the  cere- 
mony; ♦  *  *  and  on  account  of  the  position  Mr.  Butler  was  in  they  were 
extremely  anxious  to  leave  the  country  as  Svion  as  possible.  For  the  reasons  herein 
8tate<l  she  can  not  furnish  any  evidence  of  her  marriage  other  than  that  of  cohabita- 
tion since  1864,  and  the  church  record  of  the  baptism  of  her  children  now  on  file  in 
the  Pension  Bureau;  neither  can  she  furnish  any  evidence  as  to  prior  marriage,  for 
the  reason  that  she  does  not  know  of  any  living  person  who  knew  either  of  them 
prior  to  1860  or  1861. 

Both  parties  have  lived  (so  long  as  tlio  husband  lived)  in  Washing- 
ton, D.  C.  John  Kenney  (residing  at  No.  216  Seventh  street  SE.) 
in  an  affidavit  filed  May  9,  1899,  says: 

1  firfit  became  ac(yuai*nfe<l  with  James  Butler  ab^ml  VftGO  ot  \86\,  \u  Washington, 
D.  C,  and  knew  him  intimately  from  that  time  uutW  Y\\a  v\^VX\.    'Yvi  v\\»\3«»\.vA  \xcj 
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knowledge  and  belief  Butler  wafi  never  married  prior  to  his  marriage  with  the 
woman  who  is  now  hia  wife.  *  ♦  ♦  When  I  first  became  acquainted  with  him 
he  was  keeping  company  with  the  girl  who  is  now  his  widow.     *    *    * 

About  1865  or  1866  Butler  went  to  Ireland  to  aid  the  Fenians,  where  he  was 
arrested,  but  was  released  about  1867  or  1868  (I  can  not  give  exact  dates),  and 
retomeil  to  this  country.  I  saw  him  soon  after  his  return  from  Ireland,  and  was 
introdaced  to  his  wife,  Mrs.  Bridget  Butler,  and  from  that  time  up  to  his  death 
TJgited  his  home  frequently  and  knew  them  as  man  and  wife. 

A  considerable  number  of  other  affidavits  set  forth  clearly  the  unde- 
nied  fact  that  the  claimant  and  the  soldier  have  lived  together  as  man 
and  wife  in  Washington  City  from  about  1867  until  the  soldier's  death. 
The  records  of  St.  Peter's  (Catholic)  Church,  corner  of  Second  and 
C  streets  SE.,  Washington,  D.  C.  (according  to  a  certificate  filed  in 
your  Bureau  June  12,  1897),  show  that  James  Henry  Butler,  born 
July  9,  1872,  was  baptized  September  15,  1872,  and  that  Mary  Catha- 
rine Butler,  born  August  3,  1874,  was  baptized  August  11,  1874,  both 
being  children  of  James  G.  Butler  and  Bridget  Mclnnern},  his  wife. 
Doubtless  it  would  be,  technically,  the  correct  practice  to  insist 
^pon  the  claimant's  showing  that  she  had  endeavored  to  obtain  proof 
of  her  marriage  from  the  plcice  in  Ireland  where  such  nlarriage  occurred, 
*nd  had  failed  in  such  attempt,  before  accepting  any  other  evidence. 
But  under  the  circumstances  set  forth  it  can  easily  be  seen  what  obsta- 
^'g8  are  in  the  way  of  this  aged  and  ignorant  claimant  or  of  her  attor- 
ney obtaining  such  evidence.     If  such  attempt  were  to  be  made,  and  it 
**hould  fail,  it  would  not  necessarily  prove  fatal  to  her  claim.     If,  in 
^*ct,  the  claimant  and  the  soldier  were  never  married  in  Ireland,  then 
**  becomes  true  that  they  were  married,  under  the  common  law,  in  the 
I'ifitrict  of  Columbia.     For  in  this  case,  as  was  said  in  the  case  of 
"Fanny,  alleged  widow  of  Frank  H.  Curtis  "  (2  P.  D.,  159): 

^I^e  Department  is  of  the  opinion  that  there  is  sufficient  evidence  of  cohabitation, 
I'^B^^ognition,  and  reputation  on  file  in  this  claim  to  establish  a  valid  marriage  at  com- 
mon law  between  these  parties. 

The  above  ruling  has  been  repeatedly  reaffirmed  by  the  Department, 
notably  in  the  very  carefully  considered  case  of  Annie  Higgins  (10 
P.  D.,  110): 

I  am  constrained  to  hold  that  a  marriage  per  verl>a  de  presenti  is  valid  in  this 
^^rict,  and  the  decision  in  Fanny  Curtis  (2  P.  D.,  159)  is  approve<l  as  to  this 
question. 

Your  action  in  the  case  now  under  consideration  is  therefore  revereed, 
^nd  you  will  please  readjudicate  the  same  as  herein  indicated. 
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MARRIAGE— DIVORCE— FRAUD— PRACTICE— DIVISION    OF    PENSION-ACT 

OF  MARCH  3,  1809. 

Mary  J.  Powell  v.  William  A.  Powell. 

Pensioner  procured  a  decree  of  divorce  in  the  State  of  Indiana,  the  wife  being  a  resi- 
dent of  the  State  of  Ohio.  No  notice  of  tlie  divorce  proceetlings  was  served  upon 
the  wife,  and  she  did  not  appear. 

Claimant  should  test  the  validity  of  her  husband's  alleged  fraudulent  divorce  in  the 
court  where  the  divorce  was  procured,  or  impeach  its  validity  by  proper  p^ 
ceedings  in  another  court. 

Public  policy  and  administrative  duty  require  that  questions  of  this  nature  shonld  tie 
left  to  the  courts  and  that  jmrties  questioning  the  validity  of  a  decree  or  jud^" 
ment  of  court  of  general  jurisdiction  over  the  subject-matter,  collaterally,  in-  * 
proceeding  of  this  nature,  should  be  relegated  to  the  courts  for  their  remedy. 

Assistant  Seci\'tary  F.  Z.  Campbell  to  the  CommwsuytuT  of  Pmslmt^i 

March  9,  1903, 

Mrs.  Mary  J.  Powell  appealed  January  11?,  1903,  from  the  Burea^'*^ 
action  of  December  18,  1902,  rejecting  her  claim  filed  June  28,  VMY^i 
for  one-half  her  husband's  pension,  on  the  ground  that  he  had  prc^  ' 
cured  a  divorce  from  her  February  10,  1896,  in  the  superior  court  o^ 
Marion  County,  State  of  Indiana. 

Claimant  contends  that  said  decree  is  fraudulent  and  void,  and  tha 
the  court  never  acquired  jurisdiction  of  the  case. 

Pensioner  contends  that  said  decree  of  divorce  is  valid;  that  th(^ 
court  was  one  of  general  jurisdiction  of  the  subject-matter,  and  that> 
the  question  of  jurisdiction  can  not  be  considered  by  the  Departments 
in  a  collateral  proceeding  of  this  nature. 

The  evidence  in  the  case  discloses  a  certified  copy  of  a  decree  oi 
divorce  between  these  parties,  rendered  by  said  court  as  above  stsited^ 
regular  on  its  face,  and  reciting  jurisdictional  facts  sufficient,  prim^ 
facie,  to  confer  jurisdiction  on  the  court.  Claimant  had  no  actual 
notice  of  the  divorce  proceedings  and  did  not  appear. 

Claimant  is  a  resident  of  the  State  of  Ohio,  and  under  the  law\s  of 
that  StAte  is  permitted  to  attack  the  Indiana  decree,  collaterally  and 
without  direct  proceedings  in  the  court  where  the  decree  of  divorce 
was  rendered.  Cox  v.  Cox  (19  Ohio  St.,  502;  2  Am.  Rep.,  415);  Pen- 
nywit  t\  Foot  (27  Ohio  St.,  000);  Van  Fossen  v.  State  (Ibid.,  317;  41 
Am.  Rep.,  507);  Spier  v,  Corll  (33  Ohio  St.,  230),  and  Cross  v.  Ann- 
strong  (44  Ohio  St.,  613-027). 

It  does  not  follow,  however,  that  she  should  be  permitted  to  so  ques- 
tion the  validity  of  a  judicial  decree  in  a  proceeding  of  this  nature 
before  an  executive  branch  of  the  Government,  or  that  the  Bureau  of 
Pensions  or  this  Department  should  be  burdened  with  a  duty  which 
the  law  has  placed  exclusively  in  charge  of  the  courts  or  the  judicial 
hmnch  of  the  Stata  governments. 
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Claimant  should  test  the  validity  of  her  husband's  alleged  fraudulent 
divorce  in  the  court  where  the  divorce  was  procured  or  impeach  its 
validity  by  proper  proceedings  in  another  couil. 

Public  policy  and  administrative  duty  require  that  questions  of  this 
nature  should  be  left  to  the  courts,  and  that  parties  questioning  the 
validity  of  a  decree  or  judgment  of  court  of  general  jurisdiction  over 
the  subject-matter,  collaterally,  in  a  proceeding  of  this  nature,  should 
be  relegated  to  the  courts  for  their  remedy. 

This  subject  was  carefully  considered  by  this  Department  in  the 
recent  ca.se  of  Cooper  v.  Cooper,  decided  February  24,  1903,  wherein 
the  same  conclusion  was  reached.  The  decree  in  that  case  was  pro- 
cured in  the  State  of  Missouri,  the  wife  being  a  resident  of  the  State 
of  Iowa. 

So  long  a^^  the  decree,  prima  facie  valid  on  its  face,  is  judicially 
unimp*dired,  it  should  be  acx^epted  by  the  Pension  Bureau  and  this 
Department  as  conclusive  of  the  marital  status  of  the  parties,  at  least 
so  long  SIS  the  parties  to  the  decree  are  alive  and  the  courts  are  open 
to  their  relief. 

The  evidence  in  this  case  as  now  presented  shows  that  claimant 
ce^Jjsed  to  be  the  wife  of  pensioner  February  10,  1896,  and  such  being 
tfi€5  accepted  fact  she  is  not  entitled  to  one-half  his  pension  under  the 
act  of  March  3,  1899. 

The  action  appealed  from  is  accordingly  affirmed. 


service— act  june  27,  isoo-disciiakge-recolld. 

Helen  Randall  (widow). 

"Olf^lier  was  enrolled  December  5,  1863,  was.  reported  present  to  February  29,  1864, 
from  which  time  to  the  time  of  his  discharge,  Octol)er  3,  1864,  he  was  in  hos- 
pital or  on  furlough.  He  was  discharged  on  account  of  general  debility  and 
worthlessnees,  the  certificate  of  discharge  containing  the  following:  *' Improper 
enlistment." 
*^  ^B  held  that  soldier  rendered  more  than  ninety  days'  service  during  the  war  of  the 
rebellion. 

"^^utant  Secretai^y  F,  Z.  CampheU  to  the  Commimioner  of  Pensions 

March  m,  1903. 

Helen  Randall,  as  widow  of  Joseph  N.  Randall,  formerly  private  in 
Company  H,  Second  United  States  Volunteer  Sharpshooters,  filed  a 
claim  for  pension  under  the  act  of  June  27,  1890,  June  1,  1891,  which 
Was  rejected  February  3,  1901,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  that  the  army  record  shows  that  the  soldier 
was  discharged  for  ** general  debility  and  worthlesanesa;"  lY\at  W 'V^ja  vcn-V^^^^^Vj 
enlisted;  was  dlsquaUBed  by  disease  for  service,  and  perloimed  no  imiJ^Xai'^  ^xi^»'^ » 
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February  9,  1903,  the  claimant,  by  her  attorneys,  flled  an  appeal  t<^ 
the  Department,  alleging  as  grounds  therefor  that  the  Bureau  was  iim 
error  in  its  consideration  of  the  evidence  in  the  case. 

On  February  24,  1903,  at  the  request  of  the  Bureau,  the  papers 
were  returned  by  the  Department  in  order  that  further  informatioim 
might  be  secured  from  the  War  Department. 

March  10,  1903,  the  papers  were  again  transmitted  to  the  Depart- 
ment, together  with  the  following  report: 

Respectfully  tranemitted  to  the  honorable  Secretary  with  the  opinion  that  th^ 
action  ap{)ealed  from  shoald  be  adhered  to. 

It  is  not  believed  that  this  soldier  performed  any  military  service.  The  statemen'^ 
of  Ward  Surgeon  Perry  must  have  been  based  on  what  the  soldier  told  him. 

With  th& exception  of  the  first  month's  pay  in  advance  he  was  paid  in  hospital  ^ 
and,  in  fact,  was  in  hospital  during  his  whole  term  of  service.  He  was  thus  a  chaig^^ 
upon  the  Government,  and  it  is  not  believed  his  service  was  such  as  is  contemplatec^i 
by  the  act  of  June  27,  1890. 

The  records  of  tlie  War  Department  as  a  whole  do  not  warrant  th^ 
conclusion  reached  in  the  above  report. 
The  transcripts  of  the  records  of  the  War  Department  are  as  followi^  : 

Joseph  N.  Randall,  Company  H,  Second  United  States  Sharpshooters,  was  enrollo^ 
December  5,  1863,  and  discharged  October  3,  1864,  on  surgeon's  certificate  of  dL 
ability.     From  enlistment  to  discharge  he  held  the  rank  of  private,  and  during  th: 
period  the  rolls  show  him  present  except  as  follows: 

'^ February  29,  1864,  absent  in  hospital,  Washington,  D.  C;  same  to  June  30,  11 
August  31,  1864,  absent  in  hospital  at  Burlington,  Vermont" 

The  medical  records  show  him  treated  as  follows:  As  J.  W.  Randall,  private,  Coi 
pany  H,  Second  United  States  Sharpshooters,  February  3  to  April  15,  1864,  debilifc'^ 
anaemia;  furloughed  April  15,  1864;  returned  May  14,  1864,  and  transferred  Jul^ 
18, 1864,  as  John  N.  (also  borne  as  Joseph  N.)  Randall,  private.  Company  H,  Secora.^ 
United  States  Sharpshooters,  July  22  to  September  16,  1864,  chronic  diarrhoe* 
(diagnosis  also  appears  as  difficulty  of  lungs);  furloughed  September  16,  18^4; 
returned  Octol:)er  3,  1864,  and  discharged  from  the  service  October  3,  1864;  caoa^ 
general  debility  and  worth  lessness;  improper  enlistment. 

Under  date  of  March  6, 1903,  the  following  communication  was  sent 
to  the  Bureau  by  the  War  Department: 

Respectfully  returned  to  the  Commissioner  of  Pensions  with  the  information  tli«t 
nothing  has  been  found  of  record  in  the  case  of  Joseph  N.  Randall,  Company  H> 
Second  United  States  Sharpshooters,  bearing  on  the  question  as  to  whether  tHis 
soldier  performed  any  military  service  except  what  is  stated  in  the  surgeon's  certifi" 
(»te  of  disability  on  which  he  was  dischaiged.  He  was  honorably  discharged  a»  *^* 
the  alx)ve-mentioneil  organization. 

In  the  certificate  for  discharge,  over  the  signature  of  A.  N.  Perry^ 
"  ward  surgeon,"  appears  the  following  statement: 
Has  never  done  any  ser\'ice  or  been  to  his  command. 

The  surgeon  of  the  regiment  made  the  following  certificate  in  9^^^ 
discharge: 

I  certify  that  I  have  carefully  examined  the  said  J.  N.  Randall,  of  Captain  ^** 
ton'ff  company,  and  find  him  incapable  ol  perloTmvn^  tVi^  d>3X\sa  ol  o.  soldier  bec***^ 
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of  tubereuloeiH  of  left  long;  right  lung  contracted  and  impervious  at  base;  totally 
unfit  for  service  in  the  field  or  Veteran  Reserve  Corps;  disability  existed  prior  to 
enlistment. 

An  analysis  of  the  records  of  the  War  Department  shows  that  upon 
their  face  they  arc  inconsistent  and  contradictory.  The  certificate  of 
disability  for  discharge  is  not  a  record  of  any  more  force  or  dignity 
than  the  other  records.  So  far  as  the  record  shows,  the  soldier  was 
enrolled  December  5,  1863,  and  was  present  with  his  compan}'  and 
regiment  until  February  3,  1864,  when  his  name  is  taken  up  on  the 
medical  rolls.  That  he  was  in  hospital  or  on  sick  furlough  from  that 
time  until  discharge  can  not  affect  the  question  of  service. 

Section  4700,  Revised  Statutes,  is  as  follows: 

Officers  absent  on  sick  leave  and  enlisted  men  al^eent  on  sick  furlough,  or  on  vet- 
eran furlough  with  the  organization  to  which  they  belong,  shall  be  regarded  in  the 
administration  of  the  |>ension  laws  in  the  same  manner  as  if  they  were  in  the  field 
or  hospital. 

Congress  has  said  by  the  above  that  service  in  the  field  is  to  be  con- 
sidered no  higher  degree  of  service  in  the  administration  of  the  pen- 
sion laws  than  being  in  hospital. 

In  the  case  of  David  H.  Dyer  (9  P.  D.,  87),  the  rule  regarding  the 
effect  of  records  of  the  War  Department  was  laid  down  as  follows: 

This  Department  is  likewise  charged  by  law  with  a  special  function  as  the  court 
<>f  last  resort  in  such  cases,  to   wit,  to    determine   whether,  upon  all  the  proofs 
adduced,  a  given  claimant  has  made  out  such  title  as  gives  him  an  acknowledged 
'ighttothe  benefits  contained  in  the  pension  laws.     Among  the  kinds  of  evidence 
adduced  for  the  trial  of  this  issue  is  the  record  in  possession  of  the  Government, 
allowing  the  military  history  in  question.    This  Department,  in  the  final  adjudica- 
tor of  the  question,  is  bound  by  the  record.     But  the  record  can  only  be  conclusive 
of  the  facts  which  it  contains,  and  is  to  be  weighed,  in  so  far  as  its  effects  on  the 
pensionable  rights  of  a  claimant  are  concerned,  precisely  like  any  and  all  other  evi- 
dence admitted  in  the  hearing.     This  Department  is  bound  to  accept  as  true  the 
''^impeached  record  which  the  War  Department  shall  supply  in  any  given  ciase,  but 
^^is  Department  alone  has  the  power  under  the  law,  in  the  absence  of  any  statutory 
^* 'section  or  restriction,  to  determine  what  effect  such  record  shall  have  upon  the 
P^lgionable  rights  sued  for. 

The  record  in  this  case  shows  that  this  soldier  was  enrolled  on 
December  5,  1863,  and  was  discharged  October  3,  18(34.  The  fact 
}^Ht  he  was  in  hospital  most  of  this  scrvncc  of  nearly  ten  months  is 
^'nmaterial.     (See  case  of  Martin  Collins,  11  P.  D.,  206.) 

In  the  case  of  Sarah  A.  Kerse}^  (6  1*.  D.,  1),  the  Department  held, 
'Syllabus: 

>  1'he  rule  that  the  period  of  pay  determines  the  period  of  actual  servicre  is  estab- 
^^Ijed  in  the  War  Department  and  can  not  be  modified,  constructively,  by  the 
"^^partment  of  the  Interior. 

This  rule  was  subsequently  modified  and  overruled  in  part  b}'^  the 
^'Mje  of  George  W.  Hill  (7  P.  D.,  235),  and  see  also  case  of  J^fLex^ow^* 
'*^^uman  (13  P.  D-,  500),  under  the  limitations  ttverem  ^T^^c^tW^'^d^.^XiMV. 
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under  the  circumstances  in  the  case  under  consideration  the  fact  that 
claimant  was  paid  for  a  certain  i»eriod  is  very  material. 

The  records  of  the  Auditor  for  the  War  Department  show  the 
following: 

The  records  of  this  office  show  that  he  (claimant)  received  one  month  advance 
pay  at  muster  into  the  United  States  service.  He  wan  also  paid  from  January  3, 
1864,  to  Jmie  30,  1864,  four  months  and  twenty-eight  days,  iu  Lincoln  General  Hos- 
pital, Washington,  D.  C,  and  from  June  30,  1864,  to  August  31,  1864,  two  months, 
in  General  Hospital  at  Burlington,  Vt.  No  record  of  final  payment  and  no  claim 
for  arrears. 

It  will  be  seen  that  this  soldier  was  paid  for  seven  months  and 
twent^^-eight  days  of  service.  The  statement  that  he  was  improperly 
enlisted  does  not  go  to  the  gist  of  the  question.  The  fact  remains  that 
he  was  enlisted  and  held  to  service  for  nearly  ten  months  and  paid  for 
nearl}^  eight  months.  To  hold  that  the  soldier  did  not  serve  for  ninety 
days  during  the  war  of  the  rebellion  would  be  to  fly  in  the  face  of  the 
records. 

This  Department  has  never  said  what  shall  constitute  pensionable 
service  under  the  act  of  June  27,  1890,  and  does  not  propose  to  do  ^ 
at  this  time.     Each  case  must  stand  upon  its  own  facts.     Wher^"* 
through  the  misconduct  or  fault  of  a  soldier,  he  was  punished  or  pi^ 
under  arrest,  it  has  been  held  that  he  was  not  rendering  pensionabV 
service  under  said  act.     See  case  of  George  W.  Fleck  (7  P.  D.,  343^ 

But  here  is  a  soldier  who  was  regularly  enlisted  and  accepted  int<^ 
the  service,  and  while  for  the  greater  part  of  his  service  he  was  i:^ 
hospital,  it  can  not  be  held  that  he  was  not  rendering  pensionabl*^ 
service.  Sickness  in  a  hospital  is  in  reason  a  service  of  the  most  exact-- 
ing  kind.  It  may  be  true  the  soldier  should  not  ha^ve  been  accepted 
and  that  he  had  a  serious  disability  when  he  was  accepted,  but  th^ 
fact  remains  that  he  was  regularly  enlisted  and  held  to  service.  I"^ 
was  not  his  fault  that  the  Government  accepted  him  as  a  soldier 
It  is  too  late  to  sa}'  after  enlistment  and  ten  months  of  ser\Mce  tha^ 
such  enlistment  was  a  mistake  and  therefore  the  soldier  rendered  n^^ 
service. 

Some  genepdl  rule  must  be  adhered  to  in  this  class  of  cases  in  ordei* 
that  substantial  justice  may  result.  If  a  soldier  in  a  hospital,  lucke^^ 
by  pain  or  disease,  is  to  be  held  not  to  have  rendered  service  undeT 
the  act  of  June  27,  1890,  during  the  time  he  was  in  hospital,  theeflfect 
and  intent  of  the  law  would  be  absolutely  defeated  in  many  instanc^^* 

In  this  case  the  statements  in  the  discharge  certificate  that  the  t»oi' 
dier  did  not  reach  his  company  and  rendered  no  service  are  inconsi^^^' 
ent  with  the  other  records.  This  soldier  is  aided  by  the  usupl  a^^^ 
ordinary  presumptions  that  operate  in  this  class  of  cases,  and  t*^ 
service  must  be  held  pensionable  under  the  act  of  June  27,  1890. 

The  action  of  the  Bureau  from  which  the  appeal  was  filed  is  revers^^' 
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dependent  parents— meaxs  of  support— evidence. 

Margaret  Kuhn  (mother). 

n  alleged  dependent  mother  is  without  present  means  of  support,  if  siich  means  of 
support  consist  only  of  the  legal  and  moral  obligations  of  her  husband,  such 
obligations  being  conclusively  shown  to  be  productive  of  practically  nothing 
toward  her  support,  and  the  law  being  powerless  to  make  them  productive; 
provided  always,  that  the  said  husband  has  no  property  which  can  be  made  lia- 
ble for  such  support.  • 

issUtaiit  Secretary  F,  L.  Cmnphell  to  the  Commissionei^  of  Pensions^ 

March  12,  1903. 

m 

Margaret,  as  dependent  mother  of  John  E.  Kuhns,  formerly  private 
n  Company  H,  Forty-third  United  States  Volunteer  Infantry,  filed 
ler  application  under  the  act  of  June  27,  1890,  January  15,  1901, 
•laim  being  rejected  January  2,  1902,  on  the  ground  of  nondepend- 
nce.  An  appeal  was  filed  November  24,  1902,  the  contention  being 
hat  the  rejection  was  contrary  to  law,  and  the  Department  ordered  a 
pecial  examination  in  an  opinion  promulgated  January  15, 1903.  The 
>apers  are  now  before  the  Department,  the  rejection  is  adhered  to, 
nd  in  transmitting  the  papers  it  is  stated:  "An  authoritative  and 
xplicit  determination  by  the  Department  of  the  question  involved  is 
<?sired.  Shall  a  mother  be  pensioned  as  dependent  whose  husband 
ould,  apparently-,  support  her  if  he  would,  but  fails  or  refuses  to 
lose?" 

The  soldier  was  killed  in  action  April  18,  1900.  The  claimant 
^ves  with  her  husband  in  Tiffin,  Ohio,  and  is  the  mother  of  nine 
hildren,  all  by  the  soldier's  father,  the  oldest  being  26  years  of 
ge.  The  three  youngest  are  less  than  12  years  old — the}'  live  at 
ome  and  attend  school — and  the  husband  is  49  years  of  age.  The 
*aim  has  been  specially  examined  in  a  careful  and  thorough  manner, 
Dd  there  is  some  slight  testimony  to  the  eflfect  that  claimant's  hus- 
*^nd  is  afflicted  with  rheumatism  and  stomach  trouble,  yet  it  is 
*irly  well  shown,  that  aside  from  the  eflfects  of  dissipation,  which 
^  not  seem  to  have  materially  affected  his  actual  capacity  for 
^hor,  he  is  fully  able,  mentall}'  and  physically,  to  support  his  wife 
nd  children.  He  prefers,  however,  to  indulge  his  dissolute  habits, 
^  earns  but  little,  and  practically  all  he  does  earn  is  spent  for  whisky. 
^  short,  he  could  support  this  claimant  if  he  would.  A  careful 
^quiry  has  been  made,  and  the  sum  of  ^55.50  is  all  the  money  which 
*n  be  traced  into  the  husband's  hands  which  he  has  expended  for  the 
^nefit  of  his  family  in  the  past  two  years.  It  is  conclusively  sl^own 
^at  this  claiinant  supports  herself,  her  three  children,  as  well  as  fur- 
ashing  a  comfortable  home  and  food  for  her  husband. 

A  wife  has  a  right  to  a  support  from  her  husband',  and  \i  \v^  W^ 
'^operty  her  inchoate  iDterest  therein  is  something \v\acVve«Lw\>^'wvw^^ 
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tangible  for  such  support;  it  is  liable  for  contribution,  and  such  con- 
tribution can  be  enforced.  In  the  absence  of  property  she  has  a  rig-hl;, 
to  a  certain  extent,  to  proceeds  of  his  labor;  but  if  he  refuses  to  labor 
there  is  no  way  known  to  the  law  to  compel  him  to  so  do.  A  court  of 
competent  jurisdiction  may  order  him  to  support  her,  but  if  his  only 
resource  is  labor,  and  he  refuses  to  labor,  he  only  lays  himself  liable 
to  imprisonment  for  contempt;  and  such  imprisonment  would  cut  off 
the  last  vestige  of  even  expectation  of  support  by  him. 

The  law  is  explicit  and  pensions  a  mother  who  has  no  present  means 
of  support  other  than  her  own  manual  labor  or  the  contribution  of 
others  not  legally  bound  for  her  support;  and  whether  or  not  such  a 
claimant  has  a  present  means  of  support  is  purely  a  question  of  fact 
If  she  has,  without  question,  no  such  support  save  the  expected  con- 
tributions of  a  dissolute  and  worthless  husband  who  has  no  property 
of  any  description,  and  whose  infrequent  and  meager  earnings  are  con- 
verted by  him  into  whisk}'^,  it  needs  no  argument  to  demonstrate  that 
such  present  means  of  support  exist,  if  at  all,  in  a  visionary  fiction  of  . 
law.  The  law  says  she  is  entitled  to  a  support  by  her  husband;  but, 
as  a  matter  of  fact,  there  is  no  such  support,  neither  is  there  any  pos- 
sible way  of  obtaining  it. 

This  claimant  is  shown* to  have,  aside  from  her  own  manual  labor, 
no  present  means  of  support  worth  mentioning  other  than  a  suppose^ 
moral  obligation  of  her  husband;  and  he  has  no  more  regard  for  such 
moral  obligation  than  he  has  for  his  legal  one,  and  that  is  nil.    Tb© 
law  is  as  powerless  to  compel  him  to  fulfil  his  moral  obligation  as  it  i^ 
to  make  him  fulfill  his  legal  one.     The  obligations  on  his  part  exi^ 
hypothetically  onl}^,  have  no  existence  in  fact,  and  are  not  productive? 
neither  can  they  be  made  productive,  of  anything  that  can  be  resolved 
into  a  means  of  support  for  the  claimant. 

The  law  applicable  to  the  case  may  be  stated  as  follows:  An  alleged 
dependent  mother  is  without  present  means  of  support,  if  such  meaf^^ 
of  support  consist  only  of  the  legal  and  moral  obligations  of  her  hus- 
band, when  such  obligations  are  conclusively  shown  to  be  productive 
of  practically  nothing  toward  her  support,  and  the  law  is  powerless  to 
make  them  productive;  provided  always  that  the  said  husband  has  Ti^o 
property  which  can  be  made  liable  for  such  support. 

The  claim  should  be  reopened  and  readjudicated  under  the  law  ^ 
herein  set  forth. 

Action  reversed. 


COMMEXCEMENT— ACT  .TirNE    27,  1890. 

George  W.  Prentice. 

Claimant  was  pensioned  from  date  of  his  second  medical  examination  upon    » 

original  application,  instead  of  from  the  date  of  application. 
.ff^i/  to  be  error,  and  that  his  penaion  sKoxiVOL  Yiove  Xi^^ii  «Wy«^  Itqvcl  date  of  *^ 
Bpplication. 
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mstarvt  Secretary  F.  Z.  Campbell  to  the  Cotnmismmer  of  Pensions^ 

March  12,  1903. 

George  W.  Prentice,  an  unassigned  recruit  in  the  Third  Wisconsin 

olunteer  Cavalry,  was  discharged  May  27,  1865,  after  a  year  and 

iree  months'  service  as  a  private. 

August  19,  1890,  he  applied  for  pension  under  the  act  of  June  27, 

190,  alleging  disability  for  manual  labor  on  account  of  rheumatism 

id  catarrh. 

In  support  of  his  application  he  filed,  January  16,  1891,  the  afBda- 

ts  of  two  lay  witnesses  and  one  physician. 

The  lay  witnesses  had  known  claimant  for  thirty  years,  and  in  these 

Bdavits  stated  that  they  personally  knew  of  his  being  afi^iicted  with 

leumatism  in  back   and  right  side  and  that  he  was  afi^iicted  with 

tarrh  affecting  his  head  and  hearing,  and  that  in  their  opinion  he 

as  disabled  from  performing  manual  labor  to  the  extent  of  three- 

•urths.  ^ 

The  affidavit  of  the  physician  was  to  the  effect  that  he  had  treated 

Idler's  family  for  the  last  fourteen  years  and  that — 

Idler  is  troubled  severely  with  catarrh;  his  sense  of  smeUing  is  gone.  He  is  also 
>obled  with  rheumatism,  giving  him  severe  trouble  a  part  of  each  year.  *  *  *  In 
r  opinion  soldier  .is  unable  to  perform  manual  labor  to  the  extent  of  fully  one-half, 
onld  say  further  that  the  catarrh  also  rendered  the  sense  of  hearing  imperfect  and 
^68  him  a  roaring  and  buzzing  of  the  head  and  to  a  considerable  extent  affects  his 
68.    The  rheumatism  troubles  his  right  hip  severely  as  well  as  his  whole  right  side. 

May  13,  1891,  he  was  examined  by  the  medical  board  at  Appleton, 

is. 

The  certificate  found  no  evidence  of  rheumatism*  but  described 

tarrh  as  follows: 

%e  mucus  membrane  of  the  nose  and  phar3mx  and  post-pharyngeal  space  is  of  a 
dish  color;  the  veins  are  dilated  and  varicose. 

^  quantity  of  inspissated  mucus  was  found  over  the  turbinated  bones  and  he 
aks  with  a  slight  nasal  twang. 

They  rated  him  four-eighteenths  for  catarrh  and  nothing  for 
iumatism. 

Jpon  the  foregoing  evidence  the  Bureau,  July  2,  1891,  rejected  the 
im  on  ground  of  "no  disability  shown  in  a  ratable  degree  under 
of  June  27,  1890.' 

\.ugust  26,  1891,  he  ft  ed  an  affidavit,  calling  attention  to  the  evi- 
nce filed  by  him  as  above,  and  alleging  that  the  board  of  medical 
tminers  had  not  treated  him  fairly  or  correctly  described  his  dis- 
lities  and  asking  for  a  reexamination  by  the  medical  board  at  New 
tidon.  Wis. 

Che  Bureau  thereupon  reopened  the  claim  and  directed  an  examinar 
o  as  requested  by  claimant 
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That  examination  was  made  June  22,  1892,  and  the  board  rated  him 
four-eighteenths  for  catarrh  and  the  same  for  rheumatism,  describing 
the  latter  as  follows: 

We  find  atrophy  of  muscles  of  back,  right  hip,  and  right  shoulder,  with  impair- 
ment of  motion;  the  distal  phalangeal  joints  of  both  hands  are  enlarged  by  arthritic 
deposits,  greatly  impairing  their  motion. 

Upon  receipt  of  this  certificate  the  Bureau,  without  any  additional 
evidence,  on  March  28,  1893,  allowed  him  a  pension  of  $6  per  month 
from  June  22,  1892,  the  date  of  the  second  medical  examination. 

He  duly  appealed  from  such  action,  claiming  that  his  pension  should 
have  been  allowed  from  August  19, 1890,  date  of  his  original  and  only 
application. 

The  Department  May  11,  1894,  in  considering  the  appeal,  held  that 
the  action  of  the  Bureau  in  allowing  pension  from  June  22,  1892,  date 
of  last  medical  examination,  was  erroneous,  citing  the  statute  and  the 
case  of  Timothy  L.  Carley  (7  P.  D.,  12),  and  in  its  judgment  directed 
that — 

The  claim  should  be  further  considered  to  determine  whether  from  the  evident* 
on  file  the  claimant's  disability  was  such  as  to  render  him  unable  to  earn  a  suppo^ 
by  manual  labor  at  the  date  he  filed  his  application.  If  it  was,  the  claim  should  ^ 
allowed  to  commence  at  that  date,  otherwise  it  should  be  rejected  and  the  prop^ 
steps  taken  looking  to  dropping  his  name  from  the  rolls. 

It  will  be  noted  that  the  mandate  of  the  Department  to  the  Bure^*^ 
was  to  consider  the  ''evidence  on  file"  in  determining  whether  a  pe^ 
sionable  disability  existed  at  date  of  application.  The  Bureau,  hc*^ 
ever,  having  in  effect  held  that  the  evidence  on  file  did  not  show  * 
ratable  disability  at  date  of  filing  claim,  called  upon  the  claimant  ^ 
furnish  further  evidence  as  to  his  disabilitv  at  said  date. 

Claimant  thereupon  filed  the  affidavits  of  two  of  his  neighbors  ao< 
that  of  the  same  physician  who  had  previously  made  his  affidavit  t< 
the  effect  that  the  claimant  had  been  at  least  one-half  disabled  froU^ 
rheumatism  and  catarrh  before,  at,  and  ever  since  th'e  date  of  hi^ 
application,  and  that  said  disabilities  at  date  of  his  application  were 
the  same  as  at  date  of  his  last  examination,  from  which  date  his  pen- 
sion was  allowed. 

After  considering  all  the  evidence,  by  the  personal  direction  of  the 
honorable  Commissioner,  and  in  disregard  of  the  mandate  of  the 
Department,  the  pension,  as  originally  allowed,  was  continued — ^that  is 
to  say,  the  pensioner  was  not  dropped  from  the  roll  nor  was  his  pen* 
sion  allowed  from  date  of  application  but  only  from  date  of  his  second 
and  last  medical  examination,  June  22,  1892. 

It  should  be  stated,  in  extenuation  of  the  action  of  the  Bureau  m 
not  following  departmental  direction,  that  upon  receipt  by  the  Bureau 
of   the   departmental    decision,   the   Commissioner,   under  date  of 
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November  9,  1894,  transmitted  the  following  letter  of  inquiry  to  the 
Secretary  of  the  Interior: 

[Claim  of  Geoige  W.  Prentice,  uxmsBigned,  recruit,  Third  Wisconsiu  Cavalry.] 

Sib:  I  have  the  honor  to  return  the  case  of  George  W.  Prentice,  decided  on  appeal 
May  11,  1894,  for  further  instructions  in  the  premises,  inviting  attention  to  the  issue 
raised  by  Mr.  Aepinwall,  chief  of  board  of  review,  in  the  accompanying  slip,  sub- 
mitted November  1, 1894. 

Very  respectfully. 

Wm.  Lochrkn,  Commimoner. 

The  accompanying  slip  calls  attention  to  the  case  of  Timothy  L. 
Carley  (heretofore  noted),  upon  which  the  action  of  the  Department 
was  based,  and  refers  to  that  part  of  the  said  Carley  case  in  which  the 
Department  says: 

It  h  not  intended  that  this  ruling  shall  be  retroactive  in  effect,  but  that  it  shall 
apply  to  all  cases  hereafter  adjudicated. 

It  was  suggested  in  said  slip  that  in  view  of  the  aforesaid  saving 
ckuse,  the  claim  of  Prentice  having  been  adjudicated  by  the  Bureau 
some  time  prior  (two  months)  to  the  promulgation  of  the  Carley  case, 
it  came  under  the  exceptions  noted.  The  said  Carley  case  held  (as  it 
could  not  otherwise  have  done  in  view  of  the  statute)  that  in  claims 
for  pensions  under  the  second  section  of  the  act  of  June  27,  1890,  the 
allowance  of  pension  must  date  from  the  filing  of  the  application,  and 
that  there  was  no  authority  in  law  for  allowing  them  from  date  of  the 
medical  examination,  unless,  of  course,  the  medical  examination  was 
made  upon  the  day  of  filing  the  claim. 

Inasmuch,  however,  as  prior  to  the  promulgation  of  the  Carley  case 
^me  pensions  had  been  allowed  to  commence  at  date  of  the  medical 
examination  subsequent  to  date  of  filing,  the  clause  referred  to  in  the 
^lipwas  inserted  to  the  effect  that  the  ruling  therein  '' should  not  be 
^troactive,  etc." 

In  reply  to  said  communication  of  the  Commissioner,  Assistant 
Secretary  Reynolds,  under  date  of  February  9,  1895,  said: 

That  clause  of  the  decision  in  the  case  of  Timothy  L.  Carley  (7  P.  D.,  12)  which 
^tee  that  '^  it  is  not  intended  that  this  ruling  shall  be  retroactive  in  effect,  but  that 
it  shall  apply  to  all  cases  hereafter  adjudicated,"  w^as  intended  to  relieve  from  the 
application  thereof  those  adjudicated  cases  only  in  which  it  was  shown  that  at  that 
time  the  claimant  was  disabled  in  a  ratable  degree  under  the  act  of  June  27,  1890, 
and  not  any  case  wherein  the  evidence  failed  to  show  that  the  claimant  was  entitled 
to  the  rating  which  had  been  erroneously  allowed.  *  *  *  In  the  case  of  Prentice, 
whose  pension  was  made  to  commence  at  the  date  of  an  examination  by  a  board  of 
saigeons,  June  22,  1892  (a  point  of  commencement  unauthorized  by  law),  had  the 
evidence  showed  that  he  was  disabled  in  ratable  degree  at  that  date,  or,  for  obvious 
reasons,  even  at  the  date  of  the  departmental  decision  in  his  case,  the  allowance 
would  have  been  permitted  to  stand  as  ma<le  under  the  savnng  clause  of  the  decision 
in  the  Carley  case  hereinbefore  quoted;  but  there  was  not  such  showing.  The  evi- 
dence did  not  justify  the  allowance  when  made,  nor  its  contiiiuaiie)^. 
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Upon  the  question  of  right  to  pension  under  said  section  from  date  of  filing  ap^~^li- 
cation — a  question  upon  which,  after  the  reoi)ening  of  the  claim  and  in  view  of  fc-  ^e 
new  evidence,  claimant  was  entitled  to  a  full  and  regular  adjudication — no  siK.'^h 
adjudication  was  had.  The  decision,  as  was  proper,  directed  further  considerate  -^^n 
of  the  case  by  your  Bureau  with  a  view  to  such  adjudication. 

If,  therefore,  it  should  be  decided  that  claimant  was  not  entitled  to  a  rating  frc^^n 
the  date  last  above  mentioned,  there  was  no  other  course  open  under  the  law  but  '^ 
call  upon  him  to  show  cause  why  his  name  should  not  be  dropped  .from  the  rolls 
suggested  by  the  decision. 

It  was  after  the  receipt  of  the  foregoing  communication  that  Coi 
missioner  Lochren  directed  that  the  action  of  the  Bureau  should  kx 
adhered  to. 

Such  was  the  anomalous  status  of  this  claim  when,  July  28, 1897, 
claimant,  after  briefly  noting  the  action  of  the  Bureau  and  the  Depart- 
ment, asked  "for  the  immediate  correction  of  the  same,''  and  that  Ixc 
be  allowed  pension  from  August  19,  1890,  date  of  his  application. 

His  application  was  rejected  June  16,  1899,  and  the  ''former  action 
of  rejection  adhered  to." 

On  the  slip  transmitting  the  appeal  there  is  a  notation  of  a  lett^^ 
of  the  Commissioner  to  claimant's  attornej^  of  date  May  22,  190X-^ 
"explaining  the  whole  case  to  appellant."    That  letter  is  not  found  i  '^^ 
the  record  transmitted,  but  what  purports  to  be  a  copy  of  it  was  fife^ 
by  appellant  with  his  appeal,  and  it  is  as  follows: 

Sir:  In  response  to  your  communication  relative  to  date  of  commencement  of  tJtm-^ 
claimant's  pension,  I  have  to  say  that  at  the  time  of  allowance  of  said  claim,  Ap     ' 
4,  1S93,  pension  was  made  to  commence  June  22,  1892,  date  of  first  medical  exam 
nation  that  showed  a  ratable  disability  under  said  act,  which  was  in  acco 
with  the  practice  of  the  Bureau  at  that  time.    An  appeal  was  taken  to  the  Secretai 
of  the  Interior,  and  he  decided  that  it  was  an  error  to  commence  pension  under  sai 
act  of  Uuiie  27,  1890,  from  any  date  other  than  that  of  filing  declaration,  and  con 
eludes  his  decision  with  the  following  instructions: 

**The  claim  should  be  further  considered  to  determine  whether  from  the  evi 
dence  on  file  the  claimant's  disability  was  such  as  to  render  him  unable  to  earn 
support  by  manual  labor  at  the  date  he  filed  his  application.    If  it  was,  the  claim 
should  be  allowed  at  that  date,  otherwise  it  should  be  rejected  and  the  proper  steps 
taken  looking  to  dropping  his  name  from  the  roll." 

The  claim  was  therefore  further  considered,  and  it  having  been  determined  that 
claimant  was  (not)  disabled  in  a  pensionable  degree  at  date  of  filing  claim,  action 
was  inaugurated  in  accordance  with  the  Secretary's  decision  to  drop  the  |>ensioner'8 
name  from  the  rolls;  but  as  it  was  satisfactorily  shown  that  claimant  was,  at  the 
time  of  said  action  and  subsequent  to  the  medical  examination  made  June  22,  1892, 
disabled  in  a  degree  entitling  him  to  a  pension  under  said  act,  it  was  decided,  as  a 
matter  of  justice  and  liberality,  to  continue  claimant's  name  on  the  rolls  although 
he  was  paid  from  a  date  prior  to  that  from  which  he  should  or  would  have  been 
paid  under  the  rule  laid  down  by  the  Secretary  of  the  Interior.  There  appears  now 
to  be  no  reason  for  further  consideration  of  the  matter. 
Very  respectfully, 

H.  Clay  £vai«b. 

After  receipt  of  this  communication  and  on  July  13,  1901,  claimant 
Sled  bis  appeal^  insisting  that  his  pension  be  allowed  from  date  of  his 
application. 
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That  error  has  been  made  is  quite  evident. 

It  is  not  easy  to  determine  by  what  principle  or  motive  the  Bureau 
was  actuated  in  refusing  to  obey  or  in  disregarding  the  mandate  of  the 
Department. 

The  plain  instruction  of  the  Department  was  either  to  allow  pension 
from  date  of  application  or  to  reject  it  altogether  and  take  steps  to 
drop  claimant's  name  from  the  roll. 

It  seems  that  the  Bureau  undertook  to  comply  with  the  instructions 
thus  given,  and  actually  notified  claimant  that  his  name  would  be 
dropped  unless  he  could  furnish  evidence  that  he  was  ratably  disabled 
at  date  of  his  application.  He  therefore  submitted  affidavits  to  the 
effect  that  he  was  disabled  at  date  of  filing  his  application  to  an  equal 
degree,  as  shown  by  the  medical  examination  in  June,  1892,  and  that 
he  had  been  so  disabled  ever  since  he  filed  his  application. 

It  appears  that  the  Bureau  was  of  opinion  that  the  evidence  so  filed 
did  not  show  a  ratable  disability  at  filing,  and,  contrary  to  the  direc- 
tion of  the  Secretary,  it  refused  to  drop  his  name  from  the  roll,  but 
continued  his  pension  from  date  of  the  last  medical  examination.  This 
aotion  was  manifest  error  of  law  and  disregard  of  departmental 
itistructions. 

Presumably  this  action  of  the  Bureau  was  based  upon  the  saving 
cl«.iise  in  the  case  of  Carley,  heretofore  noted,  in  which  the  Depart- 
tti^nt  said: 

-All  orders  or  rulings  heretofore  made,  in  so  far  as  they  conflict  with  the  foregoing, 
^^5^^  overruled  and  set  aside,  but  it  \a  not  intended  that  this  niling  shall  be  retroac- 
tive, etc. 

This  exception  can  have  no  application  to  the  case  at  bar,  not 

'^^cause  (as    stated    in  the    communication   of  Assistant  Secretary 

K^^jnolds  of  date  February  9,  1895)  the  evidence  fails  to  show  a 

i^'^table  disability  at  date  when  pension  was  allowed  or  from  the 

^^te  when  the   medical  certificate  showed  a  ratable  disability,  but 

t^^cause  this  case  was  before  the  Department  on  an   appeal  from 

toe  Bureau  and  the  whole  of  the  complaint  in  the  appeal  was  that 

^oe  Bureau  had  allowed  pension  only  from  date  of  a  medical  exara- 

I'^ation,  when  it  should  have  allowed  it  from  date  of  application. 

^^  other  words,  the  action  of  the  Bureau  had  not  become  final  when 

^-he  departmental  decision  in  the  Carley  case  was  promulgated,  but  was 

Pending  on  an  appeal  filed  May  26,  1893,  nearly  three  months  prior 

^  the  decision  in  that  case.     It  follows  that  the  only  correct  action 

^f  the  Bureau  was  either  to  allow  pension  from  date  of  the  application 

^^  not  at  all,  and  in  the  latter  event,  pension  having  been  erroneously 

^Uowed  from  a  date  subsequent  to  the  filing  of  the  application,  it  was 

^^icumbent  upon  the  Bureau,  both  by  the  plain  letter  of  the  law  as 

^^11  as  the  plain  mandate  of  the  Department,  to  drop  his  name  f  rorci 

*'*^e  roll.    This  heiDg  so,  the  province  of  the  Depaitmetvl \tv  cow^v^evvcv?, 

^^!s appeal  is  to  determine  which  oi  these  actions  sYia\\\>ei  ^iXx^^Vfc^* 
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Tbe  Department  has  no  hesitancy  in  saying  that  the  error  consisted 
in  refusing  to  allow  his  pension  from  date  of  filing  his  application,  for 
the  following  reasons: 

Claimant,  in  support  of  his  application,  filed  the  affidavits  of  two 
lay  witnesses  and  one  physician  to  the  effect  that  he  was  from  one-half 
to  three-fourths  disabled  from  rheumatism  and  catarrh  of  head  for 
performance  of  manual  labor. 

Thereupon  the  Bureau  ordered  claimant  before  a  medical  board  for 
examination.  That  board.  May  13,  1891,  certified  to  no  evidence  of 
rheumatism  and  to  a  degree  of  disability  from  catarrh,  entitling  him 
only  to  a  four-eighteenths  rating,  which  is  not  a  ratable  degree  under 
the  act  of  June  27,  1890,  and  his  claim  was  accordingly  rejected. 

The  claimant  thereupon  in  effect  said  to  the  Bureau  that  the  medical 
board  had  not  done  its  duty;  had  not  treated  him  fairly  nor  correctly 
described  his  disabilities,  and  he  asked  that  he  be  ordered  before  ^ 
different  medical  board. 

The  Bureau  then  reopened  the  case  and  ordered  him  examined  l>5 
another  board  of  surgeons,  as  requested  by  claimant. 

This  action  of  the  Bureau  could  not  be  warranted  or  justified  up^:^^ 
any  principle  or  hypothesis  than  that  asserted  by  claimant,  to  wit,  th  ^ 
the  certificate  of  the  first  board  was  not  correct;  that  it  did  not  co^  ^' 
rectly  describe  his  disabilities. 

It  could  only  mean  that  if  he  could  show  by  another  examinatic:^^^^ 
that  he  was  i-atabh^  disabled  his  claim  would  be  allowed  provided  tt  r^^^ 
examination  and  certificate  were  reasonable  and  satisfactory  to  th::^^® 
Bureau;  otherwise  the  claim  should  not  have  been  reopened  nor  anothe::!^^ 
examination  ordered. 

This  examination  was  made  June  22,  1892,  and  clearly  showed  th^^t 
the  claimant  was  pensionabl}'^  disabled;  it  corroborated  the  affidavi  ^^ 
filed  by  him  and  appears  to  have  been  satisfactory  to  the  Bureau;     '^t 
therefore  established  his  right  to  pension  on  the  evidence  presente^3, 
and  that  pension  could  only  be  allowed  under  the  law  and  rulings  ^^f 
the  Department,  from  the  date  of  the  application,  to  wit,  Augn-'^'t 
19,  1890. 

The  action  of  the  Bureau  in  refusing  to  allow  pension  from  date  of 
application  is  reversed. 

DISIX>yAL.TV-JOINT  RESOLUTION  OF  JULY  1,  1002— SECTION  4716,  R.  ^'^ 
CONSTRUCTION  OF  STATUTES— RETROSPECTIVE  LA>VS. 

John  Enfinger. 

The  claimant  was  granted  a  pension  under  the  act  of  June  27,  1890,  on  Decembe^ 
1892,  which  he  drew  until  March  30,  1896,  when  his  name  was  <lropped  from  ^^  ^ 
rolls  on  the  ground  of  disloyalty;  on  July  31,  1902,  he  filed  a  claim  for  rest<^^^ 
tion  to  the  rolls  under  said  act,  and  was  granted  a  pension  to  date  from  the  fil  '^ 
of  said  claim;  api>eal  was  filed  in  which  it  is  contended  that  he  sliould  h^^ 
been  grantetl  a  pension  from  the  dale  \w  wvvs  Aropy^o'd  Vtovw\X\^,  vA\^u\\der  '^^ 
act  of  June  27,  18f)0,  setting  up  the  io\ut  Teso\v\\.\ou  ^\>vTONViv\  ^\A^'  \,  V^^'i-. 
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Tdd:  That  the  joint  resolution  of  July  1,  1902,  is  not  a  granting  act,  but  merely 
removes  the  bar  to  payment  of  money  on  account  of  pension  raised  by  section 
4716,  Revised  Statutes,  and  that  upon  the  removal  of  said  bar  claimant  had  title 
to  restoration  to  the  rolls  under  the  provisions  of  the  act  of  June  27,  1890;  there 
is  DO  authority  of  law  in  this  case  for  commencing  pension  from  any  other  date 
than  from  the  date  of  filing  the  declaration  under  the  act  of  June  27,  1890. 

imstant  Secretary  F.  L.  Campbell  to  the  Comraissioner  of  Pensions, 

March  16,  1903. 

John  Enfinger,  formerly  private,  Company  E,  Second  Florida  Vol- 
ateer  Cavalry,  was  granted  a  pension  of  %V2,  per  month,  on  December 

1892,  under  the  act  of  June  27,  1890,  to  date  from  July  24,  1890; 
is  pension  he  drew  until  May  4,  1895,  when  the  rating  granted  him 
as  reduced  to  $8  per  month;  he  drew  this  latter  pension  until  March 
',  1896,  when  his  name  was  dropped  from  the  rolls  on  the  ground 
at  prior  to  his  service  in  the  Army  of  the  United  States  he  volun- 
rily  engaged  in  or  aided  or  abetted  the  rebellion,  and  was  thus  barred 
3m  re<^iving  money  on  account  of  the  pension  granted. 
On  July  31,  1902,  the  former  pensioner  filed  a  claim  for  restoration 
the  rolls  under  the  act  of  June  27, 1890,  setting  up  in  his  declaration 
a  joint  resolution  approved  July  1,  1902. 

Under  the  above  claim  he  was  granted  a  pension  of  %%  per  month, 
lich  was  made  to  commence  from  the  date  of  filing  the  same. 
November  29,  1902,  the  claimant,  by  his  attornej^s,  filed  an  appeal 
the  Department,  contending,  in  effect,  that  under  the  provisions  of 
a  joint  resolution  approved  July  1,  1902,  his  name  should  have  been 
stored  to  the  rolls  under  the  act  of  June  27,  1890,  from  the  date  it 
ts  dropped  therefrom. 
Ihe  issue  raised  by  this  appeal  is  whether  the  intent  of  Congress, 

expressed  in  the  joint  resolution  approved  July  1,  1902,  is  that  a 
limant  who  had  been  dropped  from  the  rolls  under  the  act  of  eTune  27, 
90,  because  of  disloyalty,  should  be  restored  to  said,  rolls  from  the 
te  of  such  dropping,  or  should  be  granted  a  pension  dating  from  a 
claration  filed  after  the  passage  of  said  resolution. 
The  joint  resolution  approved  July  1,  1902,  is  in  part  as  follows: 

It  resolution  construing  the  act  approved  June  twenty-seventh,  eight-een  hundred  and  ninety, 
entitled  "An  act  granting  pensions  to  soldiers  and  stiilors  who  are  incapacitated  for  the  perform- 
mce  of  manual  labor,  and  providing  pensions  to  widows,  minor  children,  and  dependent  parents, 
md  for  other  purposes." 

*  *  *  That  the  act  approved  June  twenty -seventh,  eighteen  hundred  and 
lety,  entitled  **An  act  granting  pensions  to  soldiers  and  sailors  who  are  incapaci- 
ed  for  the  performance  of  manual  labor,  and  providing  for  pensions  to  widows, 
aor  children,  and  dependent  parents,"  is  construed  and  held  to  include  all  persons 
1  the  widows  and  minor  children  of  all  deceased  persons,  subject  to  the  limitations 
said  act,  who  served  ninety  days  in  the  military  or  naval  service  of  the  United 
tea  during  the  late  war  of  the  rel)ellion,  and  who  have  been  honorably  discharged 
trefrom,  and  section  forty-^even  hundred  and  sixteen.  Revised  Statutes,  United 
tes,  is  amended  accordingly: 

'^ovidedf  howet^er,  That  the  foregoin^^  shall  not  apply  to  tVvoee  ^\\o  Wixx^  ydlKJdl^ 
e,  Second,  Third,  Fourth,  Fifth,  and  Sixth  Rejziment»  \lm\evV  ^V».\.^^  No\\M!>Xft«t 
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Infantry,  who  hacl  a  prior  service  in  the  Confederate  army  or  navy  and  who  enlisted 
in  said  regiments  while  confined  as  prisoners  of  war  under  a  stipulation  that  they  were 
not  to  be  i)enaionable  under  the  laws  of  the  United  States,  nor  to  those  who,  having 
had  such  prior  service,  enlisted  in  the  military  or  naval  service  of  the  United  States       1 
after  the  first  day  of  January,  eighteen  hundred  and  sixty-five.  f 

There  is  a  second  section  to  the  joint  resolution,  but  it  is  not  material 
to  the  purposes  of  this  inquiry  and  need  not  be  here  considered. 

The  proviso  to  the  first  section,  above  set  forth,  merely  singles  out 
soldiers,  who  under  ceilain  conditions  shall  not  come  within  the  pro- 
vision of  the  resolution,  and  who  shall  continue  to  be  held  barred  from 
receiving  money  on  account  of  pension  under  the  provisions  of  the  act 
of  June  27,  1890,  in  accordance  with  the  prohibition  contained  in  sec- 
tion 4716,  Revised  Statutes. 

It  will  be  noted  that  the  section  of  the  joint  resolution  under  con- 
sideration contains  no  grant  of  pension.     By  its  title  and  enacting 
clause  the  resolution  refers  only  to  the  act  of  June  27,  1890.     A  very 
pertinent  inquiry  just  at  this  point  is  whether  the  act  of  June  27, 181H), 
is  an  existing  law.     In  other  words,  has  it  been  repealed  by  any  sub- 
sequent legislation?     An  examination  of  the  various  acts  of  Congress 
in  reference  to  pensions  fails  to  show  that  any  portion  of  said  act  has 
been  expressly  repealed,  nor  does  it  appear  that  said  act  has  ever  been 
repealed  by  necessary  implication. 

On  May  9,  1900,  an  act  of  Congress  was  approved  in  which  sections 
2  and  3  of  the  act  of  June  27,  1890,  were  reenacted,  with  certai'^ 
changes.  This  act  in  its  title  and  enacting  clause  purported  to  be  B-^ 
amendment  of  the  act  of  June  27,  1890,  and  has  been  so  treated  tyj 
the  Department.     See  case  of  Emma  J.  Hallett  (13  P.  D.,  31). 

In  Potter's  Dwarris  on  Statutes  and  Constitutions,  page  154,  note  -^» 
the  following  appears: 

A  statute  can  be  repealed  only  by  an  express  provision  of  a  subsequent  law  or  ^^^ 

necessary  implication.     To  repeal  a  statute  by  implication  there  must  l>e  such  a  pC^* 

itive  repujfnancy  Ixjtween  the  provisions  of  the  new  law  and  the  old  that  they  c^^^ 

not  stand  together  or  he  consistently  reconciled.     (McCool  v.  Smith,  1  Black.,  4.^"*' 

Wood  V.  United  States,   16  Pet.,  342;  Hartford  v.  United  Stotes,  8  Cranch.,  ICF^* 
«    «    « 

In  McCool  V.  Smith  (1  Black.,  U.  S.,  470)  Justice  Sw^ayne  said:  *'A  repeal  E^^^^ 
implication  is  not  favored.  The  leaning  of  the  courts  i.s  against  the  doctrine  if  it  ^--* 
possible  to  reconcile  the  two  acts  of  the  legislature  together."  Where  a  late  ntatuL  "•* 
is  absolutely  repugnant  to  a  former  one  only  in  part,  it  rej^Als  the  former  only 
far  as  the  repugnancy  extends  and  leaves  all  the  remainder  in  force.  (See  also  n(^ 
5  on  p.  155,  same  work. ) 

In  the  case  of  Wood  v.  United  States  (16  Pet.,  342-363),  the  cou 
said: 

The  question  then  arises  whether  the  sixty-sixth  section  of  the  act  of  1799,  chapt^'' 
128,  has  been  rei)ealed  or  whether  it  remains  in  full  lorce.    That  it  has  not  been  ff^" 
pressly,  or  by  direct  terms,  repeakxl,  is  admittcnl ;  and  the  question  resolves  itself  ir**^ 
the  narrow  inquiry f  whether  it  has  been  repealed  by  necessary  implication.    We  ssy 
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ryneoesBary  implication,  for  it  is  not  sufficient  to  establish  that  sabsequent  laws  cover 
ome,  or  even  all,  of  the  cases  provided  for  by  it;  for  they  may  be  merely  affirmative, 
r  cumulative,  or  auxiliary.  But  there  must  be  a  positive  repugnancy  between  the 
rovifiions  of  the  new  law  and  those  of  the  old,  and  even  the  old  law  is  repealed  by 
nplication  only  pro  tanto,  to  the  extent  of  the  repugnancy. 

An  act  which  gives  cumulative  and  not  inconsistent  remedies,  and  especially  one 
hich  embraces  cases  not  covered  by  former  legislation,  does  not  repeal  prior  statutes 
1  the  same  subject-matter.    ( Sedgwick  on  Constm.  of  Stat,  and  Const.  Law,  p.  100,  n. ) 

The  Supreme  Court  of  the  United  States,  in  The  City  of  Galenas.  Amy 
Wall.,  706),  say: 

Repeal  by  implication,  when  the  prior  and  the  later  acts  can  consistently  stand 
^ther,  is  never  admitted. 

And  in  the  case  of  Henderson's  Tobacco  (11  Wall.,  U.  S.,  652): 

Where  the  powers  or  directions  under  several  acts  are  such  as  may  well  subsist 
^ther,  an  implication  of  repeal  can  not  be  allowed. 

Also,  in  State  ^^  Stall  (17  Wall.,  U.  S.,  425): 

It  must  appear  that  the  latter  provision  is  certainly  and  clearly  in  hostility  to  the 
iner.  If  by  any  reasonable  construction  the  two  statutes  can  stand  together  they 
ist  so  stand. 

And  to  the  same  decided  effect  are  the  following  cases:  Arthur  v. 
orner  (96  U.  S.,  137);  United  States  v.  Claflin  (97  U.  S.,  546);  Ked 
ockv.  Henry  (106  U.  S.,  596);  Chew  Heong  ^.  United  States  (112 
.  S.,  536);  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  v.  United 
ates  (127  U.S.,  406);  United  States  v.  Banlett  (172  U.  S.,  133). 
The  acts  of  May  9,  1900,  and  of  June  27,  1890,  are  not  repugnant, 
iey  are  in  pari  materia,  and  must  be  considered  as  a  part  of  one  sys- 
tn  or  code.  Indeed,  a  claimant  whose  declaration  was  filed  at  any 
He  prior  to  May  9,  1900,  must  perforce  have  title,  if  at  all,  under 
e  act  of  June  27,  1890,  if  his  claim  was  filed  under  said  act.  The 
'^o  laws  are  cumulative  and  auxiliary,  and  are  not  in  any  degree  in 
►stility  to  each  other. 

It  follows,  then,  that  the  act  of  June  27, 1890,  is  now,  and  was  when 
e  joint  resolution  in  question  was  passed,  a  subsisting  statute,  hay- 
g  full  moving  force  and  effect  in  its  operation  upon  claims  filed 
ider  it. 

The  joint  resolution  in  question  does  not  in  any  way  amend  or  change 
e  act  of  June  27,  1890.  It  will  be  found,  upon  comparison,  that  the 
solution  and  act  apply  to  the  same  persons,  and  that  the  words  imme- 
ately  following — "is  held  and  construed  to  include" — in  the  resolu- 
)n  are  but  a  reannouncement  of  pensionable  persons  and  conditions 
aich  are  set  out  at  large  in  the  act.  As  a  matter  of  fact,  Congress 
d  not  construe  the  act  of  June  27, 1890.  A  restatement  of  its  terms 
the  resolution  has  the  effect  of  making  the  latter  in  so  far,  if  the 
rm  might  be  used,  a  redeclaratory  statute. 
A  resort  to  the  practice  of  the  Pension  Bureau  and  a  ic«v v^nr  oi  ^Sql^ 
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holdings  of  this  Department  regarding  the  act  of  June  27, 1890,  and 
the  application  thereto  of  section  4716,  Revised  Statutes,  will  throw 
much  light  on  the  intention  of  Congress  in  passing  the  joint  resolution 
in  question. 

On  December  16, 1890,  the  then  Commissioner  of  Pensions  addressed 
a  letter  to  the  honorable  Secretary  of  the  Interior,  in  which  the  ques- 
tion was  asked  whether  a  soldier  applicant  for  pension  under  the  act 
of  June  27,  1890,  who  had  voluntary  Confederate  service  prior  to  his 
enlistment  in  the  Army  of  the  United  States  was  pensionable,  notwith- 
standing section  4716,  Revised  Statutes?  On  the  same  day  the  Secre- 
tary replied,  stating  that  in  his  opinion  section  4716,  Revised  Statutes, 
had  no  application  to  claims  under  the  act  of  June  27,  1890.  (Case  of 
George  M.  CoflFey,  4  P.  D.,  285.) 

From  the  date  of  the  passage  of  the  act  of  June  27,  1890,  until  JiaJ' 
19,  1894,  all  claimants  who  could  establish  the  essentials  of  pensioB* 
able  title  thereunder,  that  is,  who  served  ninety  or  more  days  in  tt® 
military  service  of  the  United  States  during  the  war  of  the  rebellio^i 
who  were  honorably  discharged  therefrom,  and  who  were  incapacitate^ 
for  earning  a  support  by  manual  labor,  which  incapacity  was  not  d*^® 
to  their  own  vicious  habits,  were  pensionable  under  said  act.     On  tl^® 
latter  date  the  Department  held  that  the  provisions  of  section  471  ^'^ 
Revised  Statutes,  prohibited  the  payment  of  pension  to  a  claimant  wt*^ 
in  any  manner  voluntarily  engaged  in  or  aided  or  abetted  the  rebellic:^^ 
against  the  authority  of  the  United  States.     (See  case  of  Sarah  E^' 
Ozborn,  7P.  D.,  317.) 

From  time  to  time  this  question  was  pressed  to  the  attention  of  tk^^ 
Department,  and  in  1897  an  opinion  was  rendered  fully  reviewing  tl^^ 
cases  which  had  been  passed  upon  and  sustaining  the  decision  reache^^ 
in  the  Ozborn  case,  supra.  (See  case  of  George  W.  Gilbert,  9  P.  D^  ' 
279.) 

Ma}^  10,  1899,  the  then  Commissioner  of  Pensions  addressed  a  conm----' 
munication  to  the  honorable  Secretar}^  of  the  Interior  expressing  th^^ 
opinion  that  section  4716,  Revised  Statutes,  did  not  apply  to  claimt==^ 
under  the  act  of  June  27,  1890,  and  suggesting  that  departmental 
decisions  to  the  contrary  be  overruled.  This  communication  wa^^ 
referred  to  the  Assistant  Attorney-General  for  the  Department,  who^ 
replied  on  May  17,  1899,  stating  that  the  opinion  in  the  case  of  George  ^ 
W.  Gilbert,  supm,  correctly  presented  the  law  and  he  recommended 
that  said  decision  be  sustained.  (See  case  of  Calvan  Shinnaugh,  10 
P.  D.,  210.) 

Subsequently,  on  May  1,  1900,  the  United  States  circuit  court  of 
appeals,  fourth  circuit,  in  the  ctise  of  the  United  States  v.  William 
Hampton  (101  Fed.  Rep.,  417),  had  the  issue  whether  the  prohibition 
contained  in  section  4716,  Revised  Statutes,  was  applicable  to  a  pension 
claim  under  the  act  of  June  27, 18^30^  b^iotOi  it,  \iad  decided  that  the 
said  act  was  subject  to  the  proliibitioii. 
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Then  followed  the  passage  by  Congress  of  the  joint  resolution  in 
question  in  this  case. 

Turning  to  the  language  of  the  resolution,  we  find  that  Congress 
has  said  that  when  the  words  "all  persons"  were  used  in  the  act  of 
June  27,  1890,  it  was  intended  that  all  persons  were  to  be  included 
who  came  within  the  terms  of  said  act.  If  the  resolution  had  ended 
at  the  point  where  its  restatement  of  the  conditions  of  pensionable 
title  under  the  act  of  June  27,  1890,  was  concluded,  it  is  manifest  that 
no  change  in  the  practice  of  the  Bureau  or  the  holdings  of  the  Depart- 
ment would  have  been  warranted.  But  the  resolution  concludes  as 
follows:  ''and  section  forty-seven  hundred  and  sixteen.  Revised  Stat- 
utes of  the  United  States,  is  amended  accordingly." 

Section  4716,  Revised  Statutes,  is  as  follows: 

No  money  on  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widow, 
children,  or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engaged 
in,  or  aided  or  abetted,  the  late  rebellion  against  the  authority  of  the  United  States. 

The  above  section  was  not  amended  by  the  statement  contained  in  the 
joint  resolution.  Not  a  word  in  said  section  is  changed,  and  it  stands 
justas  it  did  before — a  prohibition  or  bar  to  the  payment  of  pensions 
to  persons  who  come  within  its  terms.  In  the  statement,  ''and  section 
forty -seven  hundred  and  sixteen.  Revised  Statutes  United  States,  is 
^liiended  accordingly,"  Congress  meant  that  in  claims  under  the  act  of 
*^  Une  27, 1890,  all  persons,  within  the  limitations  of  said  act,  should  be 
Pensionable,  notwithstanding  the  prohibition  contained  in  said  section. 

An  examination  of  statutes  in  pari  materia  may  be  resorted  to  in 
^i^ler  to  arrive  at  the  meaning  contained  in  the  words  used  by  Con- 
gress in  the  resolution.  (Sutherland  on  Statutory  Construction,  pars. 
283  and  284.) 

On  March  3, 1877,  the  following  act  of  Congress  was  approved: 

That  the  law  prohibiting  the  payment  of  any  money  on  account  of  pensions  to  any 
Person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person,  who  in  any  man- 
ner engaged  in  or  aided  or  al^tted  the  late  re))ellion  against  the  authority  of  the 
United  States  shall  not  be  construed  to  apply  to  such  person  as  afterwards  volun- 
tarily enlisted  in  the  Army  of  the  United  States,  and  who,  while  in  such  service, 
^ticurred  disability  from  a  wound  or  injury  received  or  disease  contracted  in  the  line 
Of  duty. 

Under  the  above  act  claimants  otherwise  entitled  were  granted  pen- 
5^ions  from  the  date  of  filing  their  claims  under  the  general  law  with- 
out regard  to  whether  the  declaration  was  filed  before  or  after  its 
passage.  It  is  worthy  of  notice  that  the  title  of  the  act  of  March  3, 
1877,  is  as  follows: 

An  act  amending  the  pension  law  so  as  to  remove  the  disability  of  those  who,  hav- 
ing participated  in  the  rel^ellion,  have,  since  its  termination,  enlisted  in  the  Army  of 
the  United  States  and  become  disabled. 

On  August  1,  1892,  Congress  passed  an  act  am^wdiiv^  \ii^  ^^X.  <A 
Jyiarch  3f  1877,  repeating  the  above  title,  so  as  to  \Tvc\\xdi^^i:^o\Na^\tfi 
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served  in  the  Navy  of  the  United  States,  there  being  no  change  in  the 
amending  act  except  the  insertion  of  the  words  "either  in  the  Navy 
or.'*  So  far  as  the  Department  is  informed,  no  question  was  ever 
raised  that  claimants  who  served  in  the  Navy  without  regard  to  the 
date  they  filed  their  claims  were  entitled  to  pension  from  date  of  such 
filing,  on  the  passage  of  the  above  act,  if  the  other  essentials  to  title 
were  present,  or  were  proved  to  have  existed  at  the  date  of  filing  claim. 
In  an  act  granting  pensions  to  soldiers  in  certain  Indian  wars, 
approved  July  27,  1892,  the  following  language  was  used: 

That  section  forty-seven  hundred  and  sixteen  of  the  Revised  Statutes,  is  hereby 
repealed  so  far  as  the  same  relates  to  this  act  or  pensioners  under  this  act 

The  same  language  as  the  above  was  used  in  an  act  approved  «Ianu- 
ary  29,  1887,  with  reference  to  section  4716,  Revised  Statutes,  and 
also  in  an  act  approved  April  18,  1900. 

In  an  act  approved  March  9,  1878,  the  following  language  is  lued: 

*  *  *  And  section  forty -seven  hundred  and  sixteen  of  the  Revised  Statutes  shall 
not  apply  to  the  persons  provided  for  by  this  act. 

It  will  be  noted  that  Congress  has  used  the  words,  ''shall  not  be 
construed  to  apply;"  "is  hereby  rej^ealed;"  and  "shall  not  apply,'' in 
speaking  of  section  4716,  Revised  Statutes,  and  its  application  to 
various  pension  laws.  In  the  resolution  Congress  used  the  words? 
"amended  accordingly." 

If  the  meaning  of  a  statute  is  clear — if  the  intent  of  the  lawmaking 
power  can  be  gained  from  the  words  used — it  is  immaterial  what  IftO" 
guage  was  used,  or  that  more  direct  and  explicit  language  might  have 
been  used  to  express  the  same  intent.  The  fundamental  thing  i^i 
What  was  the  intent  as  expressed  by  the  language? 

In  the  case  of  Stockdale  v.  Insurance  Companies  (20  Wall.,  323-332)i 
the  Supreme  Court  say: 

It  is  undoubtedly  true  that  in  our  system  of  government  the  lawmaking  power  ^ 
vested  in  Congress,  and  the  power  to  construe  laws  in  the  course  of  their  adminisfc^' 
tion  between  citizens  in  the  courte.  And  it  may  be  conceded  that  Ck>ngre88  can  11^7 
under  cover  of  giving  a  construction  to  an  existing  or  an  expired  statute,  invade  p*^ 
vate  rights,  with  which  it  could  not  interfere  by  a  new  or  affirmative  statute.  ^^ 
where  it  can  exercise  a  power  by  passing  a  new  statute,  which  may  be  retroactive 
its  effect,  the  form  of  words  it  uses,  to  put  this  jx)wer  in  operation,  can  not  he  ma 


rial,  if  the  purpose  is  clear,  and  that  purpose  is  within  the  power.  Congress  coi»-  ^ 
have  passed  a  law  to  reimpose  this  tax  retrospectively,  to  revive  the  sections  und 
consideration  if  they  had  expired,  to  reenact  the  law  by  simple  reference  to  the 
tions.  Has  it  done  anything  more?  Has  it  intended  to  do  anything  more?  Are  *^' 
captiously  to  construe  the  use  of  the  word  "construe"  as  an  invasion  of  the  judic^^ 
function  where  the  effect  of  the  statute  and  the  purpose  of  the  statute  are  cleaiC-"^ 
within  the  legislative  function? 

See  also  Potter's  Dwarris  on  Stat,  and  Const.  Law,  page  15,  n. 
Congress  undoubtedly  had  power  to  pass  a  new  pension  statute  on 
July  1, 1902,  or  at  any  other  time,  which  would  be  retroactive  iu  i^ 


DECISIONS    RELATING   TO   PENSIONS.  255 

effect,  or  to  remove  any  bar  which  might  stand  in  the  way  of  any 
claimant  receiving  money  on  account  of  pension  under  the  act  of  June 
27, 1890. 

In  the  case  of  United  States  v.  Teller  (107  U.  S.,  64-68),  the 
court  say: 

Pensions  are  bountiee  of  the  Government,  which  Congress  has  the  right  to  give, 
withhold,  distribute,  or  recall  at  its  discretion. 

What  more  has  Congress  done  by  the  joint  resolution  under  con- 
sideration than  to  remove  the  bar  to  receiving  money  on  account  of 
pension  under  the  act  of  June  27,  1890,  which  was  raised  by  section 
4716,  Kevised  Statutes?  It  can  not  be  gained  from  the  language  used 
that  Congress  intended  that  the  prohibition  of  section  4716,  Revised 
Statutes,  should  stand  until  July  1,  1902,  and  then  be  removed.  The 
only  conclusion  that  is  warranted  from  the  language  used  is,  that  in 
clauns  under  the  act  of  June  27,  1890,  section  4716,  Revised  Statutes, 
shall  not  apply,  just  as  was  held  by  the  Bureau  in  cases  arising  under 
the  acts  of  1877  and  1892,  above  referred  to. 

The  question  of  the  eflFect  of  the  acts  of  March  3,  1877,  and  August 
1, 18()2,  on  claims  filed  before  their  passage,  has  never,  so  far  as  has 
heen  ascertained,  been  before  the  Department  for  decision  ou  that 
issue.  It  is  true  that  in  the  case  of  Andrew  J.  Passons  (8  P.  D.,  416), 
It  was  stated  that  the  act  of  August  1,  1892,  was  not  retroactive,  but 
ftn  examination  of  the  issue  raised  on  appeal  clearly  discloses  that  such 
Jssue  was  whether  a  widow  could  revive  a  claim  which  had  been 
rejected  before  the  death  of  her  husband,  he  having  no  ground  of 
appeal  during  his  lifetime.  The  right  of  a  widow  under  the  law  is 
^  complete  a  pending  claim,  and  as  the  claim  of  her  husband  had  been 
'"ejected  on  then  tenable  grounds,  and  relief  was  not  granted  by  act  of 
ingress  until  four  years  after  his  death,  his  claim  was  not  pending 
within  the  meaning  of  the  statute  which  gives  her  the  right  to  appear 
^fore  the  Pension  Bureau  to  complete  it.  That  was  all  that  should 
^ave  been  said  in  the  opinion,  the  issue  being  satisfied  at  that  point. 
t  follows,  then,  that  all  that  was  said  in  the  opinion  about  the  retro- 
■ctive  eflFect  of  the  act  of  August  1,  1892,  was  the  merest  dictum,  and 
'ot  to  be  given  any  controlling  weight  in  future  cases  that  might  arise 
inder  said  act. 

The  resolution  in  itself  makes  no  provision  for  pension,  nor  does  it 
Provide  any  means  by  which  a  pension  may  be  procured.  It  does 
declare  that  the  act  of  June  27, 1890,  "  is  held  and  construed  to  include 
ilV  persons  and  the  widows  and  minor  children  of  all  deceased  persons, 
^hject  to  the  limitations  of  said  act,"  whidi  could  mean  no  other  than 
-he  act  of  June  27,  1890.  One  of  the  limitations  of  said  act  is  that 
pension  shall  commence  from  the  date  of  tiling  the  application  in  the 
Pension  Office  after  its  passage.  If  a  new  declaration  \a  tibo^Vt^A.  ^Stet 
the  passage  of  the  joint  resoJution  from  tlie  date  oi  ^mg  oi  ^XsiOa. 
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pension  shall  be  made  to  commence,  what  shall  such  declaration  con- 
tain? The  resolution  expresses  no  terms  in  which  it  may  be  couched, 
and  as  the  resolution  refers  only  to  the  act  and  is  subject  to  its  limita-  j 
tions,  it  is  manifest  that  a  declamtion  could  contain  only  the  essentials  1 
required  by  the  act  of  June  27, 1890.  This  claimant  has  a  declaration 
on  file  under  said  act.  Where  in  the  resolution  or  the  act  is  there  a  ' 
requirement,  expressed  or  implied,  that  a  claimant  should  file  two  dec-  \ 
Tarations  making  the  same  allegations  ? 

Did  Congress  intend  by  the  resolution  to  change  conditions  of  title 
to  pension  under  the  act  of  June  27,  1890?  No  such  intention  can  be 
gained  from  the  language  used.  Counsel  in  their  appeal  have  discussed 
at  some  length  the  question  of  the  retroactive  eflFect  of  the  joint  re^lu-  f 
tion.  In  a  certain  sense  it  maj^  have  a  retroactive  aspect,  and  while  Con-  | 
gress  clearly  has  the  power  to  pass  a  statute  regarding  pensions  having  a  t 
retroactive  effect  (Sedgwick  on  Stat.  Constr.,  par.  202;  Black's  Const.  | 
Law,  chap.  22;  United  States  v.  Teller,  107  U.  S.,  64),  yet  if  the  reso-  | 
lution  simply  removes  a  bar  to  the  payment  of  mone}^  on  account  of 
pension,  the  effect  is  to  place  this  claimant  in  the  same  position,  as 
regards  his  title  to  pension,  that  he  was  in  at  the  date  he  was  dropped 
from  the  rolls,  with  the  prohibition  or  bar  removed. 

This  point  may  be  illustrated  by  a  reference  to  the  acts  of  Congress 
with  regard  to  desertion.     (See  acts  of  August  7,  1882,  July  5,  1884? 
May  17, 1886,  and  March  2, 1889.)     At  the  dates  of  the  passage  of  tb^ 
above  acts  certain  soldiers  had  filed  claims  for  pension  under  the  pf^' 
visions  of  the  general  law,  which  claims  were  rejected  by  the  Burei*^ 
on  the  showing  from  the  records  of  the  War  Department  that  they 
stood  marked  as  deserters.     Not  having  been  discharged  from  tb^ 
service  they  had  no  title  to  pension.     After  the  passage  of  the  atov^' 
mentioned  acts  the  claimants  went  to  the  War  Department  with  thei^ 
proof,  and  in  man\^  cases  the  charges  of  desertion  were  removed  as  af 
certain  dates,  and  thereupon  they  prosecuted  in  the  Pension  Bureau 
their  original  claims,  filed  long  before  the  passage  of  said  acts,  to  a 
successful  issue. 

The  analogy  between  a  claimant  who  was  barred  from  pension  under 
the  geneml  law  because  of  desertion,  and  one  who  wba  barred  under 
the  act  of  June  27,  1890,  because  of  disloyalty,  is  striking.  It  could 
not  be  held  that  a  statute  removing  the  bar  of  desertion  was  a  retro- 
active pension  statute,  any  more  than  the  joint  resolution  could  be 
considered  as  making  pensionable  title  under  the  act  of  June  27, 1890, 
retroactive.  This  claimant's  title  was  complete  so  far  as  the  act  of 
June  27,  1890,  was  concerned,  when  he  was  dropped  from  the  rolls 
on  the  grounds  of  disloyalty.  When  his  disloyalty  was  no  longer  a 
bar  to  the  payment  of  money  on  account  of  his  pension,  his  title  was 
the  same  as  before,  except  that  he  had  a  legal  right  to  receive  the 
money  on  account  of  such  pension. 


DECISIONS   BELATING   TO  PENSIONS.  257 

Suppose  that  the  joint  resolution  in  question  had  repealed  section 
4710,  Revised  Statutes,  outright.  The  section  being  a  genei-al  prohi- 
bition against  the  payment  of  money  on  aocoimt  of  pension  to  any 
person  who  voluntarily  engaged  in  or  aided  or  abetted  the  rebellion 
against  the  authority  of  the  United  States,  could  there  be  any  doubt 
that  on  its  repeal  all  claimants,  no  matter  under  what  law  they  had 
filed  their  claims  and  without  regard  to  the  date  of  filing  the  same,  if 
the  onlv  bar  to  the  admission  of  their  claim  was  said  section,  would 

—  7 

l)e  entitled  to  pension  from  the  date  of  filing,  provided,  of  course,  that 
the  law  under  which  they  filed  contained  such  a  provision?  Is  there 
any  essential  difference  between  a  repealing  statute  and  one  which 
declares  that  the  bar  shall  no  longer  apply  to  claimants  under  a  cer- 
tain act?  So  far  as  that  act  is  concerned  the  law  raising  the  bar  is  to 
all  intents  and  purposes  repealed.  At  all  events,  it  no  longer  stands 
as  ^  bar,  and  if  a  claimant's  title  was  complete  in  all  other  respects, 
the  removal  of  the  bar  clearly  has  the  effect  of  restoring  him  to  his 
original  status  under  the  act  of  June  27,  1890,  if  his  claim  was  under 
said  act — that  of  a  claimant  entitled  to  pension  from  the  date  of  filing 
^la  claim  under  that  act. 

In  1836  a  similar  question  to  the  one  under  consideration  in  this 
^e  was  before  the  Attorney-General  of  the  United  States  for  his 
pinion. 

On  January  25,  1828,  an  act  was  approved  containing  the  following 

I'ovision: 

That  no  money  hereafter  appropriated  shall  be  paid  to  any  peraon,  for  his  com- 
'Hsation,  who  is  in  arrears  to  the  United  States  until  such  person  shall  haveaccounted 
I'  and  paid  into  the  Treasury  all  sums  for  which  he  may  be  liable.    *    *    * 

Under  the  above  act  it  was  held  that  a  pensioner  who  was  in  arrears 
>  the  United  States  should  not  receive  his  pension  money  until  such 
iTears  were  fully  accounted  for. 

On  May  20,  1836,  Congress  passed  the  following  act: 

That  the  act  entitled  **  An  act  to  prevent  defalcation  on  the  part  of  the  disbursing 
?ent8  of  the  Government,  and  for  other  purposes,"  approved  the  25th  of  January, 
328,  shall  not  be  construed  to  authorize  the  pension  of  any  pensioner  of  the  United 
tates  to  be  withheld.  • 

Some  doubt  as  to  the  effect  of  this  law  upon  moneys  that  had  been 

ithheld  from  pensioners  from  the  date  of  the  approval  of  the  act  in 

^28  up  to  the  passage  of  the  above  act — that  is,  whether  moneys  that 

id  been  withheld  during  said  period  should  now  be  repaid  to  the 

jnsioners,  or  if  they  should  receive  their  pension  commencing  from 

le  date  of  the  passage  of  the  last-named  act — arose  in  the  adjudication 

•  claims  in  the  Pension  Bureau,  and  the  matter  was  referred  to  the 

ttorney-General,  who  on  June  27, 1836,  rendered  the  following  opin- 

n  (Op.  Atty.  Gen.,  vol.  3,  135): 

It  appears  from  the  communication  of  the  CommisaioneT  ol  Pexvavoivft,  vu^oefc^ Va. 
ur  letter  of  the  25th  instant ^  that  doubts  have  arisen  aa  to  tYie  meaxiMi^  Ql\Xi^%f^ 
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of  the  20th  of  May,  1836,  explanatory  of  the  act  entitled  **  An  act  to  prevent  defal- 
catione  on  the  part  of  the  disbursing  agents  of  the  Government,  and  for  other  pnr- 
poses,"  and  that  ray  opinion  is  therefore  desired  on  the  following  questions:  "Shall 
the  amount  heretofore  withheld  from  a  pensioner  under  the  act  of  the  25th  of  Janu- 
ary, 1828,  be  refunded?  And  if  not,  at  what  time  shall  the  explanatory  act  take 
effect?'' 

In  answer  to  these  inquiries  I  have  the  honor  to  state  that  in  my  opinion  the 
intention  of  Congress  in  enacting  the  explanatory  law  of  the  20th  of  May,  1836,  was 
to  place  the  claims  and  rights  of  pensioners  on  precisely  the  same  footing  as  if  the 
act  '*to  prevent  defalcation,  etc.,"  had  never  been  passed,  and  consequently  that 
all  moneys  due  to  pensioners  which  have  been  and  yet  are  withheld  under  the 
construction  heretofore  given  under  that  law,  and  for  that  reason  only,  ought  to  be 
refunded  to  them.  The  explanatory  law  takes  effect  from  its  date;  but  its  operation, 
in  respect  above  mentioned,  is  in  some  sense  retrospective. 

No  comment  is  necessary  on  the  above  case,  as  its  application  to  the 
question  raised  by  the  appeal  in  this  case  is  clear.  The  joint  resolu- 
tion approved  July  1, 1902,  takes  eflFect  from  its  date,  but  its  operation 
is  in  some  sense  retrospective.  The  said  resolution  places  those  who 
have  been  claimants  or  pensioners  under  the  provisions  of  the  act  of 
June  27, 1890,  on  precisely  the  same  footing  as  if  section  4716,  Revised 
Statutes,  had  never  been  passed. 

It  is  true  Congress  has  used  the  words  "  and  section  forty -seven  hun- 
dred and  sixteen,  Revised  Statutes  United  States,  is  amended  accord- 
ingly." Certainly  the  act  of  June  27,  1890,  was  not  amended  by  that 
language,  and  if  it  were  to  be  held  that  the  eflFect  waS  to  amend  section 
4716,  Revised  Statutes,  it  would  only  be  so  amended  that  it  should  no 
longer  stand  as  a  bar  to  the  payment  of  pension  to  ''all  persons"  who 
come  within  the  terms  of  the  act.  In  any  view  that  may  be  taken  of 
the  language  used  the  intent  is  found  to  be  ever  the  same — the  removal 
of  the  bar  raised  by  section  4716,  Revised  Statutes.  The  language  of 
the  resolution  in  question,  read  in  the  light  of  statutes  in  pari  materia 
and  in  view  (Jf  the  object  to  be  attained  by  it,  as  disclosed  by  the  his- 
tory of  the  act  of  June  27, 1890,  and  its  relation  to  section  4716,  Revised 
Statutes,  clearly  means  that  the  removal  of  the  bar  of  said  section  was 
intended  by  Congress  to  apply  to  all  claimants  coming  within  the  lim- 
itations of  the  act  of  June  27,  1890,  and  the  latter  act  must  now  be 
read  and  treated  as  though  the  resolution  had  been  enacted  at  the  date 
of  its  passage.  Since  the  passage  of  the  act  of  June  27,  1890,  no 
vested  rights  could  have  intervened,  and  the  joint  resolution  is  in  its 
nature  remedial,  and  standing  by  itself,  could  be  given  no  eScct  as  a 
statute  granting  pensions. 

The  joint  resolution  in  question  is  not  a  granting  act,  and  by  its  terms 
is  limited  to  the  act  of  June  27, 1890,  and  Congress  having  removed  the 
bar  to  the  payment  of  money  on  account  of  pension,  which  bar  was 
heretofore  applicable  to  claims  under  said  act,  by  the  passage  of  said 
joint  resolution,  nothing  remains  but  to  carry  into  effect  the  results 
that  dow  from  such  a  removal. 
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The  question  as  to  whether  claimants  who  come  now  and  seek  to 
cure  the  benefits  of  the  said  resolution  should  file  some  sort  of  a 
iper,  claim,  or  declaration,  as  a  means  of  identification,  or  for  other 
irposes,  is  one  of  practice  and  administration,  and  purely  within  the 
'ovince  of  the  Pension  Bureau  to  determine,  but  the  date  of  com- 
encement  of  pension  under  the  said  resolution  is  another  matter. 
le  action  of  the  Bureau  in  commencing  this  claimant's  pension  from 
c  date  of  a  declaration  filed  after  the  passage  of  the  joint  resolution 
^proved  July  1,  1902,  was  error.  This  claimant  has  title  to  pension, 
at  all,  under  the  act  of  June  27,  1890,  and  his  right  to  restoration  to 
le  rolls  must  be  determined  in  accordance  with  the  provisions  of  that 
;t,  now  read  as  though  section  4716,  Revised  Statutes,  had  never 
)plied  to  it. 

The  question  of  continuance  of  disability,  or  other  questions  that  may 
•ise  in  the  readjudication  of  the  claim,  are  to  be  determined  in  accord- 
ice  with  such  rules  as  the  Commissioner  of  Pensions  may  prescribe. 
The  action  of  the  Bureau  in  this  case,  from  which  the  appeal  was 
led,  is  reversed,  and  the  papers  are  returned  herewith  for  a  readjudi 
ktion  of  the  claim  in  conformity  with  this  opinion. 


ISLOYAX.TY-JOrNT  RBSOIiUTION  OF  JULY  1,  lOOS— SECTION  4716,  B.S.— 
CONSTRUCTION  OF  STATUTES-RETROSPECTIVE  LAWS. 

Mart  W.  Craig  (widow). 

he  fiiBt  section  of  the  joint  resolution  of  Congress,  approved  July  1,  1902,  consid- 
ered in  its  relation  to  the  second  and  third  sections  of  the  act  of  June  27,  1S90, 
and  section  4716,  Bevised  Statutes. 

dd:  That  the  first  section  of  said  joint  resolution  has  no  effect,  either  retrospectively 
or  prospectively,  to  change,  alter,  or  modify  the  conditions  of  pensionable  title 
prescribed  by  the  second  and  third  sections  of  said  act;  it  removed  only  the  pro- 
hibition of  payment  contained  in  section  4716,  Revised  Statutes,  title  being  still 
based  on  and  determinable  under  said  sections.  The  act  of  June  27,  1890,  pro- 
vided for  the  date  of  commencement  of  pension  thereunder;  the  joint  resolution 
did  not  alter  such  provision  in  any  particular,  and  a  claimant  for  pension  under 
said  act,  if  entitled,  should  be  paid  from  the  date  provided  by  the  act  of  June 
27,  1890. 

asistant  Secretary  F.  L.  Campbell  to  tJie  Commissioner  of  Pensions^ 

March  16,  1903. 

Mary  W.  Craig  filed  in  the  Pension  Bureau  on  March  20,  1895,  an 
>plication  for  pension  under  the  provisions  of  the  third  section  of 
c  act  of  June  27,  1890,  as  widow  of  Zebulon  Craig,  late  a  private 
Company  L,  Second  Arkansas  Volunteer  Cavalry,  alleging  that 
id  soldier  had  served  for  more  than  90  days  in  the  above-named 
•ganization  during  the  war  of  the  rebellion,  had  beew  XxoTtfyreWv-^ 
achsTged  from  said  service^  and  had  died  on  Jaxi\iacy.^^\%^%^\^ids^' 
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ing  her  as  his  lawful  widow  surviving,  without  other  means  of  support 
than  her  daily  labor. 

This  application  for  widow's  pension  was  rejected  on  December  14, 
1897,  upon  the  ground  that  it  appeared  from  the  evidence  that  the 
deceased  soldier  had  rendered  voluntary  service  in  the  Confederate 
Ai-my  during  the  war  of  the  rebellion,  and  the  payment  of  any  money 
to  his  widow  on  account  of  pension  was  expressly  prohibited  by  the 
provisions  of  section  4716  of  the  Revised  Statutes. 

Subsequently,  on  August  15,  1902,  said  widow,  by  her  attorney  of 
record,  applied  to  the  Pension  Bureau  to  have  her  said  claim  for 
widow's  pension  reopened  and  adjudicated  on  its  merits,  contending, 
in  effect,  that  the  joint  resolution  of  July  1,  1902,  had  removed  the 
prohibition  contained  in  section  4716  of  the  Revised  Statutes  against 
the  payment  of  pension  to  her  as  widow  of  the  soldier  under  the 
provisions  of  the  third  section  of  the  act  of  June  27,  1890. 

On  September  15,  1902,  this  application  of  the  widow  for  a  reopen- 
ing of  her  claim  was  denied,  substantially  upon  the  ground  that  the 
joint  resolution  of  July  1,  1902,  was  in  no  way  retroactive  in  its  opera- 
tion and  effect,  and  inasmuch  as  she  had  remarried  prior  to  the  pas- 
sage of  said  joint  resolution  the  filing  of  another  application  for  pen- 
sion under  said  section  would  now  be  of  no  benefit  to  her,  there  being 
no  pensionable  period  under  the  law. 

From  this  action,  denying  a  reopening  and  readjudication  on  its 
merits  of  said  claim  for  widow's  pension,  and  holding  that  the  joint 
resolution  of  July  1, 1902,  had  no  retroactive  effect,  the  present  appeal 
was  taken  on  September  20,  1902. 

In  this  case  it  is  admitted  by  the  attorney  of  appellant  that  she 
remarried  about  the  year  1898,  and  that  if  the  Bureau  of  Pensions  is 
correct  in  holding  that  the  joint  resolution  of  July  1,  1902,  has  no 
retroactive  effect  or  opei*ation,  and  that  it  is  necessary  for  her  to  file 
another  application  for  pension  subsequent  to  the  passage  of  said  joint 
resolution  in  order  to  obtain  the  benefits  therein  provided,  she  has  at 
present  no  pensionable  status  whatever  under  existing  law. 

This  appeal  presents  the  question  of  the  effect  of  the  passage  of  the 
joint  resolution  of  July  1, 1902,  upon  the  pensionable  rights  and  status 
of  this  appellant  under  the  provisions  of  the  third  section  of  the  act  of 
June  27,  1890,  and  involves  an  inquiry  as  to  the  character,  purpose, 
and  intent  of  said  joint  resolution. 

The  joint  resolution  of  July  1,  1902,  is  as  follows: 

Itesolred  by  the  Senate  and  Hmi^e  of  Representatives  of  the  United  Stales  of  America  in 
Confess  assembledj  That  the  act  approved  June  twenty-seventh,  eighteen  hundred 
and  ninety,  entitled  *'An  act  granting  pensions  to  soldiers  and  sailors  who  are  inca- 
pacitated for  the  performance  of  manual  labor,  and  providing  for  pensions  to  widows, 
minor  children,  and  dependent  parents,"  is  construed  and  held  to  include  all  per- 
sons and  the  widows  and  minor  children  of  all  deceased  persons,  subject  to  the  limi- 
tatioDB  ofasdd  act,  who  served  for  ninety  days  in  the  military  or  naval  service  of  the 
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United  States  during  the  late  war  of  the  rebellion,  and  who  have  been  honorably  dis- 
charged therefrom,  and  section  forty -seven  hundred  and  sixteen,  Revised  Statutes 
United  State?,  is  amended  accordingly: 

Provided,  however^  That  the  foregoing  shall  not  apply  to  those  who  served  in  the 
First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  Regiments  United  States  Volunteer 
Infantry,  who  had  a  prior  service  in  the  Ck)nfederate  Army  or  Navy,  and  who  enlisted 
in  said  regiments  while  confined  as  prisoners  of  war  under  a  stipulation  that  they 
were  not  to  be  pensionable  under  the  laws  of  the  United  States,  nor  to  those  who, 
having  had  such  prior  service,  enlisted  in  the  military  or  naval  service  of  the  United 
States  after  the  first  day  of  January,  eighteen  hundred  and  sixty-five. 

Sbc.  2.  That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the 
Army,  including  regulars,  volunteers,  and  militia  or  any  appointed  or  enlisted  man 
of  the  Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract 
of  service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and 
considered  to  have  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war: 

Provided,  That  such  enlisted  or  appointed  man  served  not  less  than  six  months 
nnder  said  last  enlistment  or  appointment,  that  his  entire  service  under  said  last 
enlistment  or  appointment  was  faithful,  and  that  he  did  not  receive  by  reason  of 
said  last  enlistment  or  appointment  any  bounty  or  gratuity  other  than  from  the 
United  States  in  excess  of  that  to  which  he  would  have  been  entitled  if  he  had  con- 
tinued to  serve  faithfully  until  honorably  discharged  under  any  contract  of  service 
previously  entered  into  by  him,  either  in  the  Army,  Navy,  or  Marine  Corps,  during 
the  war  of  the  rebellion. 

In  the  present  case  we  are  concerned  only  with  the  first  section  of 
c*aid  joint  resolution.  If  the  language  of  this  first  section  is  perfectly 
plain  and  unambiguous,  and  conveys  without  doubt  or  question  the 
intent  of  Congress,  it  will  speak  for  itself,  and  will  require  and  need 
no  construction  or  interpretation.  But  if  it  is  expressed  in  such  terms 
as  to  leave  room  for  an  honest  difference  of  opinion  as  to  its  intent 
and  purpose,  then  it  must  be  constioied  so  as  to  give  to  it  the  effect 
intended,  and  to  carry  out  the  purpose  for  which  it  was  enacted.  For 
this  purpose  resort  may  be  had  to  prior  acts  in  pari  materia  to  ascer- 
tain the  intent  of  the  lawmakers,  but  such  acts  may  be  resorted  to 
only  to  solve  but  not  to  create  an  ambiguity. 

The  foregoing  general  rules  of  statutory  construction  are  so  axio- 
matic and  so  universally  accepted  that  a  citation  of  authority  in  sup- 
port thereof  might  be  deemed  unnecessary,  but  reference  is  here  made 
to  the  authorities  on  this  subject  collated  and  cited  on  page  6  of  the 
decision  of  this  Department  of  November  17,  1902,  in  the  case  of 
Emma  J.  Hallett  (13  P.  D.,  31). 

As  stated  by  Mr.  Justice  Brewer  in  United  States  v.  Goldenburg 
(168  U.  S.,  95): 

The  primary  and  general  rule  of  statutory  construction  is  the  intent  of  the  law- 
maker, to  be  found  in  the  language  that  he  haa  used.  *  *  *  No  mere  omiasion, 
no  mere  failure  to  provide  for  contingencies,  which  it  may  seem  wise  to  have  spe- 
cifically provided  for,  justify  any  judicial  addition  to  the  language  of  the  statute. 

The  primary  consideration  in  the  discussion  of  thi^  c«k&^  \^^  >}cvw\^>(5wfc 
language  used  in  the  £rst  section  of  the  joint  reaoVutiotk  oi  JxA^  \.^\^^^1. 
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Said  section  provides  that  the  act  approved  June  27,  1890,  entitled, 
and  then  it  recites  the  title  of  said  act,  *'is  construed  and  held  to 
include  all  persons  and  the  widows  and  minor  children  of  all  deceased 
persons,  subject  to  the  limitations  of  said  act,  who  served  for  ninety 
days  in  the  military  or  naval  service  of  the  United  States  during  the 
late  war  of  the  rebellion,  and  who  have  been  honorably  discharged 
therefrom."    Down  to  this  point  the  language  of  said  section  is  but  a 
repetition  and  summary  of  the  language  and  the  precedent  conditions 
found  in  the  second  and  third  sections  of  the  act  of  June  27, 1890, 
without  any  change,  alteration,  or  modification  whatever,  and  no  con- 
struction or  interpretation  of  the  language  or  the  terms  of  said  sections 
of  the  act  of  June  27,  1890,  is  made  or  attempted.     The  second  and 
third  sections  of  the  act  of  June  27,  1890,  expressly  provide  that  aU 
persons,  and  the  widows  and  minor  children  of  all  deceased  persons, 
who  served  for  ninety  days  in  the  military  or  naval  service  of  tbe 
United  States  during  the  late  war  of  the  rebellion,  and  who  have  be«^ 
honorably  discharged  therefrom,  shall  be  entitled  to  a  pension,  subj^^^ 
to  the  conditions  and  limitations  therein  prescribed.     It  is  clear,  the"*^' 
fore,  that  no  construction  or  interpretation  of  the  mere  wording     ^^ 
language  employed  in  the  second  and  third  sections  of  the  act  of  Ji^  ^^ 
27,  1890,  can  be  gathered  from  the  terms  of  the  joint  resolution  tfc^^ 
we  have  been  considering. 
Said  joint  resolution  then  proceeds — 

and  section  forty-seven  hundred  and  sixteen,  Revised  Statutes,  United  States,        ^ 
amended  accordingly. 

Section  4716  of  the  Revised  Statutes  is  as  follows: 

No  money  on  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widov=^ 
children,  or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engag^^ 
in,  or  aided  or  abetted,  the  late  rebellion  against  the  authority  of  the  United  State^^' 

Here  likewise  there  is  no  amendment  of  the  provisions  of  sectior^ 
4716  of  the  Revised  Statutes.     Nothing  is  added  to  or  taken  away^ 
from  the  tenns  of  said  section,  nor  is  its  language  changed  or  modified 
in  any  particular  whatever  by  the  clause  of  the  joint  resolution  whicb 
we  are  now  considering.     It  stands  upon  the  statute  books  to-da}'  the 
same  in  all  respects,  as  to  its  terms  and  provisions,  as  it  did  prior  to 
the  passage  of  the  joint  resolution  of  July  1,  1902. 

Reading  these  two  clauses  of  the  joint  resolution  together,  as  they 
stand,  it  is  apparent  that  the  language  in  which  they  are  expressed 
neither  expressly  nor  by  implication  construes  the  provisions  of  the 
second  and  third  sections  of  the  act  of  June  27,  1890,  nor  amends  the 
temis  of  section  4716  of  the  Revised  SUitutes. 

The  proviso  to  the  first  section  of  the  joint  resolution  merely 
excludes  from  whatever  benefits  are  sought  to  be  conferred  thereby 
two  classes  of  persons,  therein  designated  and  described,  and  has  no 
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niaterial  or  important  bearing  on  the  question  presented  by  the 
present  appeal. 

It  is  manifest  from  the  foregoing  that  we  are  forced  to  look  outside 

of  and  beyond  the  mere  language  and  words  used  by  Congress  in  the 

first  section  of  the  joint  resolution  of  July  1,  1902,  to  discover  what 

Was  to  be  construed  and  amended  thereby,  and  to  ascertain  the  intent 

and  purpose  of  the  law  makers  in  passing  said  joint  resolution. 

Section  4716  of  the  Revised  Statutes  is  a  general  unqualified  pro- 
hibition against  the  payment  of  any  money  on  account  of  pension 
to  any  person,  or  to  the  widow,  children,  or  heirs  of  any  deceased 
person,  who  in  any  manner  voluntarily  engaged  in  or  aided  or  abetted 
tiie  late  rebellion  against  the  authority  of  the  United  States,  and  is 
On  its  face  and  by  its  express  terms  applicable  alike  to  all  pensions, 
Under  whatever  law  granted  or  allowed.     In  the  administration  of 
the  pension  laws  this  general  prohibition  against  the  payment  of 
inoney  on  account  of  pension  has  been  held  by  this  Department,-  at 
least  since  1894,  to  apply  to  the  pensions  granted  by  the  second 
«l,nd  third  sections  of  the  act  of  June  27,  1890,  so  as  to  prohibit  the 
X'eceipt  by  persons  who  voluntarily  engaged  in  or  aided  or  abetted 
the  late  rebellion  against  the  authority  of  the  United  States,  or  by  the 
'Widows  and  minor  children  of  such  deceased  persons,  of  the  money  on 
£iGcount  of  pension  to  which  they  would  otherwise  have  been  entitled, 
lander  the  conditions  and  limitations  of  said  sections,  by  reason  of 
their  military  or  naval  service  and  their  physical  or  financial  condi- 
tion, etc.     See  the  decision  of  this  Department  in  the  case  of  George 
AV.  Gilbert  (9  P.  D.,  279),  where  the  decisions  bearing  on  this  sub- 
ject are  collated  and  reviewed  and  the  whole  subject  exhaustively 
discussed. 

This  holding  of  the  Department  was  fully  and  completely  sustained 
by  a  decision  of  the  circuit  court  of  appeals  of  the  United  States  for 
the  fourth  circuit,  in  the  case  of  United  States  v.  Hampton  (101  Fed. 
Rep.,  714),  where  the  question  was  squarely  presented  and  passed 
upon;  and  the  court  held  that  the  general  prohibition  against  the  pay- 
ment of  money  on  account  of  pension  contained  in  section  4716  of  the 
Revised  Statutes  applied  to  pensions  granted  or  applied  for  under  the 
act  of  June  27,  1890. 

This  departmental  holding  and  this  judicial  decision  was  the  direct 
and  moving  cause  of  the  legislation  embodied  in  the  joint  resolution 
of  July  1,  1902,  and  furnishes  the  clew  by  which  the  meaning  of  its 
language  is  to  be  ascertained  and  a  complete  explanation  of  its  pur- 
pose and  intent.  It  was  this  holding  of  the  Department  and  this 
judicial  decision  that  called  said  joint  resolution  into  being,  and  to 
which  it  was  directed,  and  its  manifest  and  only  intent  and  purpose 
was  to  relieve  such  persons  as  might  be  entitled  to  pension  under  the 
provisions  of  the  second  and  third  sections  of  tU©  «w^A,oi  5\i\i^'i1^\%^^^ 
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and  who  had  voluntarily  engaged  in  or  aided  or  abetted  the  rebellion, 
from  the  prohibition  contained  in  section  4716  of  the  Revised  Statutes, 
against  the  payment  of  such  pension.    The  joint  resolution  did  not 
construe  the  second  and  third  sections  of  the  act  of  June  27,  1890,  so 
as  to  make  any  change  whatever  in  the  meaning  of  the  language  of 
said  sections,  or  to  change  the  conditions  and  limitations  of  pension- 
able title  therein  prescribed,  nor  did  it  amend  the  terms  of  section 
4716   of  the  Revised   Statutes  in  any  particular,  and  it  was  never 
intended  by  Congress  that  it  should  have  this  effect.     The  only  con- 
struction of  said  sections  of  the  act  of  June  27,  1890,  required  by  aaid 
joint  resolution  is  that  the  words  "all  persons,  and  the  widows  and 
minor  children  of  all  deceased  persons,"  which  is  substantially  the 
language  used  in  said  sections,  should  be  ''held  to  include"  and  to  em- 
brace all  persons,  and  the  widows  and  minor  children  of  all  deceased 
persons,  who  may  be  found  entitled  to  pension  under  the  provisions, 
conditions,  and  limitations  of  said  sections  of  the  act  of  June  27, 1890, 
notwithstanding  the  fact  that  some  of  such  persons,  or  such  deceased 
persons,  may  have  voluntarily  engaged  in  or  aided  or  abetted  the  late 
rebellion  against  the  authority  of  the  United  States;  and  the  only  pos- 
sible amendment  to  section  4716  of  the  Revised  Statutes  therein  con- 
tained is  that  its  provisions  shall  not  be  held  to  apply  to  and  to 
prohibit  the  payment  of  the  pension  granted  by  said  sections  of  the 
act  of  June  27,  1890,  to  any  of  such  persons. 

Section  4716  of  the  Revised  Statutes,  as  above  remarked,  is  a  statu- 
tory provision  of  general  application,  and  the  prohibition  therein  con- 
tained applied  to  all  pensions.  Congress  has,  from  time  to  time,  seen 
fit  to  relieve,  by  various  acts,  certain  classes  of  persons  and  pensioners 
from  this  prohibition.  Thus,  the  act  of  March  3,  1877,  after  reciting 
the  terms  of  section  4716  of  the  Revised  Statutes,  provided  that  they 
"  shall  not  be  construed  to  apply  to  such  persons  as  afterwards  volun- 
tarily enlisted  in  the  Army  of  the  United  States,  and  who,  while  in 
such  service,  incurred  disabilities  from  a  wound  or  an  injury  received 
or  disease  contracted  in  line  of  dutv."  This  act  was  reenacted  and 
amended  by  the  act  of  August  1,  1892,  so  as  to  include  ''such  persons 
as  afterwards  voluntarily  enlisted  in  either  the  Navy  or  Army  of  the 
United  States,"  but  its  language  was  not  changed  or  modified  in  any 
other  particular.  In  the  fifth  section  of  the  act  of  March  9, 1878,  pro- 
viding a  service  pension  for  soldiers  and  sailors  of  the  war  of  1812 
and  their  widows,  it  is  provided: 

And  section  forty-seven  hundred  and  sixteen,  Reviseii  Statutes  of  the  United 
States,  shall  not  apply  to  the  persons  provided  for  by  this  act. 

Section  5  of  the  act  of  January  29,  1887,  granting  a  pension  to  sol- 
diers and  sailors  of  the  Mexican  war,  provides — 

That  section  forty-seven  hundred  and  sixteen  of  the  Revised  Statutes  is  hereby 
repealed,  so  far  as  the  same  relates  to  this  act  or  to  Deusioners  under  this  act 
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And  section  6  of  the  act  of  July  27,  1892,  granting  a  pension  to 

survivors  of  certain  Indian  wars,  provides — 

That  section  forty-seven  hundred  and  sixteen  of  the  Revised  Statutes  is  hereby 
repealed,  so  &r  as  the  same  relates  to  this  act  or  to  pensioners  under  thic  act. 

The  act  of  April  18,  1900,  also  provides  that  section  4716  of  the 

Revised  Statutes — 

be,  and  the  same  is  hereby,  repealed,  so  f ar  aa  the  same  may  be  applicable  to  the 
claims  to  pension  of  dependent  parents  of  soldiers,  sailors,  and  marines  who  served 
in  the  Army  or  Navy  of  the  United  States  during  the  war  with  Spain. 

It  is  manifest  that  the  sole  object  and  purpose  of  all  of  these  statu- 
tory provisions,  although  expressed  in  different  language,  was  the 
aime;  namely,  to  relieve  the  various  pensions  and  the  several  classes 
)f  pensioners  to  which  they  respectively  relate  from  the  prohibition 
^Dtained  in  section  4716  of  the  Revised  Statutes,  and  to  enable  such 
)ersons  to  be  paid  the  pension  to  which  they  might  be  shown  to  be 
intitled  under  the  conditions  and  limitations  of  the  several  acts  to 
rhich  said  provisions  apply,  irrespective  of  the  bar  of  section  4716  of 
he  Revised  Statutes. 

It  does  not  admit  of  doubt  that  the  general  purpose  and  object  of 
he  joint  resolution  of  July  1,  1902,  was  identical  with  that  of  the 
arious  provisions  of  law  above  enumerated.  The  intent  of  Congress 
jBs  clearly  to  relieve  pensioners  and  persons  entitled  to  pension  under 
be  conditions  and  limitations  of  the  second  and  third  sections  of  the 
ct  of  June  27,  1890,  who  were  prohibited  by  the  provisions  of  section 
716  of  the  Revised  Statutes  from  receiving  and  being  paid  such  pen- 
ions  because  of  voluntaril}'^  engaging  in  or  aiding  or  abetting  the 
ebellion,  from  such  prohibition,  and  to  enable  them  to  prosecute  their 
laims  under  said  act  and  receive  payment  of  such  pension  as  they 
light  Ije  found  entitled  to  thereunder,  notwithstanding  the  bar  of  said 
action,  and  nothing  more  than  this.  Just  in  the  same  way  the  various 
ets  of  Congress  above  referred  to  had  relieved  the  several  classes  of 
ensions  and  pensioners  to  which  said  acts  respectively  related  from 
le  prohibition  contained  in  section  4716  of  the  Revised  Statutes,  and 
;  is  immaterial  and  unimportant  that  this  intention  and  purpose  may 
ave  been  expressed  in  the  joint  resolution  of  July  1,  1902,  by  a  dif- 
3rent  grammatical  statement,  and  in  different  language  from  that 
mploj^ed  in  any  of  the  other  similar  provisions  of  law  relieving  from 
ae  bar  of  said  section. 

If,  then,  the  sole  purpose,  intent,  and  effect  of  the  joint  resolution 
f  July  1,  1902,  was  to  remove  the  prohibition  contained  in  section 
716  of  the  Revised  Statutes  against  the  payment  of  any  money  on 
ccount  of  pension  to  such  persons,  otherwise  pensionable  under  the 
onditions  and  limitations  of  the  second  and  third  sections  of  the  act 
f  June  27,  1890,  as  had  voluntarily  engaged  in  or  aided  or  abetted 
le  rebellion,  can  the  joint  resolution,  in  conf erring  upow  «v\s^^^\^isycis^ 
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the  right  and  the  ability  to  receive  such  payment,  be  said  to  act  retro- 
spectively in  any  proper  sense?  It  acts  immediately,  on  a  subject- 
matter  then  in  existence,  and  from  that  moment  makes  a  payment  of 
money  to  such  persons  on  account  of  pension  a  lawful  act,  which  before 
had  been  unlawful.  It  merely  gives  the  proper  officers  of  the  Govern- 
ment the  power  to  pay  to  such  persons  the  pension  which  they  had 
shown  themselves  lawfullv  entitled  to  receive  under  the  conditions 
and  limitations  of  the  act  of  June  27,  1890,  which  power  they  did  not 
before  possess.  (Larkin  v.  Saffarans  et  al.,  U.  S.  Cir.  Ct.,  West 
Dis.  Tenn.,  15  Fed.  Rep. ,147.) 

The  joint  resolution  contains  no  grant  of  pension  whatever.    It  adds 
no  new  conditions  of  pensionable  title  under  the  act  of  June  27, 1890, 
nor  does  it  in  any  particular  change  or  modify  the  existing  conditions 
and  limitations  under  which  a  pension  is  granted  by  said  act.     It  simply 
provides  that  a  person  pensionable  under  the  limitations  of  said  act 
shall  not  be  deprived  of  a  pension  by  reason  of  the  fact  of  his  volun- 
tary participation  in  the  rebellion.     But  what  is  the  pension  of  whicb 
he  shall  not  be  deprived?     It  most  certainly  is  not  a  pension  granted 
by  the  joint  resolution,  for  it  grants  no  pension;  but,  by  its  exprc^ 
terms,  applies  only  to  a  pension  granted  under  the  act  of  June  2^^ 
1890^  and  "  subject  to  the  limitations  of  said  act."    One  of  the  expre^ 
^limitations  of  said  act"  is  that  the  pension  thereby  granted  sh^ 
commence  from  the  date  of  filing  application  therefor  under  said  a^^ 
and  from  no  other  date.     Where,  then,  is  the  authority  in  law  f^^ 
requiring  an  application  for  pension  to  be  filed  under  the  joint  resol^^" 
tion  of  July  1,  1902,  and  for  commencing  the  pension  allowed  \xTiA€^ 
the  act  of  June  27,  1890,  only  from  the  date  of  filing  such  an  appli< 
tion?     It  most  unquestionably  can  not  be  derived  from  the  languag^^ 
of  the  joint  resolution,  for  it  makes  no  provision  whatever  for  filinj^ 
such  an  application,  nor  would  it  be  possible  to  do  so,  since  the  join^ 
resolution  makes  no  change  in  the  conditions  of  pensionable  title  undetr^ 
the  act  of  June  27,  1890,  and  there  would  be  nothing  upon  which  such^ 
an  application  could  be  based. 

To  sustain  the  ground  stated  for  the  refusal  of  the  Pension  Bureau 
to  reopen  and  readjudicate  the  claim  for  pension  of  this  appellant 
would  necessitate  the  conclusion  that  notwithstanding  the  joint  resolu- 
tion of  July  1,  1902,  had  completel^^  removed  and  wiped  out  the  pro- 
hibition contained  in  section  4716  of  the  Revised  Statutes  so  far  as  the 
same  affected  her  pensionable  rights,  such  prohibition  was  still  in 
existence  and  (continued  to  constitute  a  bar  to  her  receiving  a  pension 
under  the  provisions  of  the  third  section  of  the  act  of  June  27,  1890, 
during  the  period  from  the  date  of  filing  her  original  application  for 
such  pension  in  1895  up  to  the  date  of  filing  a  new  application  subse- 
quent to  July  1, 1902.     But  such  a  conclusion  would  be  manifestly 
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untenable  under  the  express  language  of  the  joint  resolution.  The 
prohibition  against  the  receipt  of  pension  by  the  appellant  having  been 
removed,  all  her  pensionable  rights  under  the  third  section  of  the  act 
of  June  27,  1890,  were  thereby  vitalized  and  made  eflfective.  Among 
these  was  her  right  under  the  terms  of  said  act  to  receive  a  pension,  if 
shown  to  be  entitled  thereto  under  the  conditions  and  limitations  of 
the  act,  from  date  of  filing  her  original  application  therefor.  The 
prohibition  having  been  removed,  there  is  no  longer  a  bar  to  the  receipt 
of  pension  by  the  appellant  for  any  period  during  which  she  might  be 
found  to  be  entitled  under  the  conditions  and  limitations  of  the  act  of 
June  27,  1890. 

The  joint  resolution  of  July  1,  1902,  was,  in  its  intent,  purpose,  and 
effect,  precisely  similar  to  the  acts  of  March  3,  1877,  August  1,  1892, 
and  April  18,  1900,  hereinbefore  referred  to.  These  acts,  like  the 
joint  resolution,  had  the  effect  of  removing  the  prohibition  contained 
in  section  4716  of  the  Revised  Statutes  from  pensions  granted  by  laws 
in  existence  long  prior  to  the  respective  dates  upon. which  they  were 
enacted.  In  the  administration  of  said  acts,  and  the  adjudication  of 
claims  for  pension  to  which  they  applied,  the  Pension  Bureau  has 
Uniformly  allowed  such  claims  from  the  date  of  discharge  of  the  pen- 
$«iioner,  or  from  the  date  of  filing  application,  as  the  case  may  be,  in 
Accordance  with  the  provisions  and  limitations  of  the  particular  law 
granting  the  pension  applied  for  and  under  which  the  claim  was  made, 
vrithout  regard  to  the  date  of  the  act  removing  the  prohibition  against 
the  payment  of  such  pension,  and  covering  periods  long  anterior  to 
the  passage  of  said  acts.  Why,  then,  should  a  new  and  different  rule 
be  applied  to  claims  for  pension  under  the  act  of  June  27,  1890,  from 
which  the  prohibition  contained  in  section  4716  of  the  Revised  Stat- 
utes has  been  removed  b\'  the  joint  resolution  of  July  1,  1902? 

It  is  true  that,  in  deciding  the  case  of  Andrew  J.  Passons  (8  P.  D., 
416),  it  was  stated  by  this  Department  that  the  act  of  August  1,  1892, 
had  no  retroactive  effect  or  operation  whatever.     But  this  question 
was  in  no  way  iiiv^olved  in  the  issue  presented  for  consideration  and 
decision  in  that  case,  which  was,  merely,  the  right  of  a  widow,  under 
the  laws  granting  accrued  pension  and  giving  her  a  right  to  prosecute 
a  pending  claim  of  her  deceased  husband,  to  reopen  and  revive  a  claim 
for  invalid  pension  which  had  been  rejected  because  of  the  bar  of  sec- 
tion 4716  of  the  Revised  Statutes,  some  four  years  prior  to  the  passage 
of  said  act,  and  upon  this  point  alone  was  said  case  decided.    The  views 
expressed  in  said  decision  relativ^e  to  the  character  and  opei'ation  of  the 
act  of  August  1, 1892,  were  the  merest  dicta  and  not  authoritative,  and 
must  have  been  so  considered  by  the  Pension  Bureau  at  the  time,  since 
they  have  never  been  followed  in  the  adjudication  of  claims  for  pension 
affected  by  said  act.    At  all  events,  said  views,  m  »o  fett  ^^a  \Jckfe  ^»xsi^ 
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may  be  said  to  conflict  with  the  conclusion  hereinbefore  expressed, 
are  deemed  to  have  been  erroneous  and  to  have  been  ba^ed  upon 
unsound  deductions. 

The  operation  and  legal  effect  of  the  joint  resolution  of  July  1, 1902, 
upon  claims  for  pension  under  the  act  of  June  27,  1890,  is  somewhat 
similar  to  that  of  legislative  acts  removing  the  bar  of  the  statute  of 
limitations  in  actions  at  law  based  on  contract.  In  such  cases  it  was 
held  by  the  Supreme  Court  of  the  United  States,  in  the  leading  case 
of  Campbell  v.  Holt  (115  U.  S. ,  620),  that  when  a  claim  is  barred  the 
defendant  acquires  no  right  to  his  immunity,  but  that  the  statute  oper- 
ates only  to  take  away  the  plaintiff's  remedy,  which  is  at  once  restored 
whenever  the  statute  is  repealed;  and  it  is  exactly  analogous  in  prin- 
ciple to  the  illustrations  cited  by  Mr.  Justice  Miller  in  delivering  the 
opinion  of  the  court,  as  follows: 

There  are  numerous  cases  where  a  contract  incapable  of  enforcement  for  want  of  a 
remedy,  or  because  there  is  some  ol)struction  to  the  remedy,  can  be  so  aided  by  leg- 
islation as  to  become  the  proper  ground  of  a  valid  action;  as  in  the  case  of  a  physidaii 
practicing  without  license,  who  was  forbidden  to  compel  payment  for  his  service  by 
suit.  The  statute  being  repealed  which  made  this  prohibition,  he  recovered  in  the 
court  a  judgment  for  the  value  of  his  services  on  the  ground  that  the  first  statate 
only  affected  the  remedy.  (Hewitt  r.  Wilcox,  1  Mete.  (Mass.),  164.)  Of  like  chaiv 
acter  is  the  effect  of  a  repeal  of  the  laws  against  usury  in  enabling  parties  to  recover 
on  contracts  in  which  the  law  forbade  such  recovery  l)efore  the  repeal.  (Wood  r. 
Kennedy,  19  Ind.,  68;  Welch  r.  Wadsworth,  30  Conn.,  149;  Butler  r.  Palmer,  1  Hill 
(N.  Y.),  324;  Hampton  v.  Com.,  19  Pa.  St.,  329;  Baugher  v.  Nelson,  9  Gill  (Md.), 
346.) 

In  all  this  class  of  cases  the  ground  taken  is  that  there  exists  a  contract,  but,  by 
reason  of  no  remedy  having  been  provided  for  its  enforcement,  or  the  remedy  ordi- 
narily applicable  to  that  class  having,  for  reasons  of  public  policy,  been  forbidden  or 
withheld,  the  legislature,  by  providing  a  remedy  where  none  exists,  or  removing  the 
statutory  objection  to  the  use  of  the  remedy,  enabled  the  party  to  enforce  the  con- 
tract  otherwise  unobjectionable. 

The  learned  justice  concludes  the  paragraph  just  cited  with  the 
statement:  '^  Such  is  the  precise  case  before  us,"  and  this  remark  can 
be  applied  with  equal  reason  to  the  matter  now  under  consideration. 
In  all  claims  for  pension  under  the  act  of  June  27,  1890,  which  were 
barred  solely  by  section  4716  of  the  Revised  Statutes,  the  right  to  a 
pension  subject  to  the  limitations  of  said  act  existed,  but  the  enforce- 
ment, or  rather,  to  speak  more  accurately,  the  enjoyment  of  this  right 
was,  for  reasons  of  public  policy,  forbidden  and  withheld.  When 
Congress,  by  the  joint  resolution  of  July  1,  1902,  removed  the  statu- 
tory objection  to  the  use  and  enjoyment  of  this  right,  the  claimant  was 
at  once  enabled  to  prosecute  his  claim,  and  to  reeeiv^c  payment  of  such 
pension  as  he  might  be  found  entitled  to  under  the  conditions  and 
limitations  of  said  act. 

A  similar  question  to  that  we  have  been  considering  in  this  case  was 
presented  to,  and  passed  upon  by,  the  Attorney-General  of  the  United 
States  ID  1836. 
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The  act  of  Congress  of  January  25,  1828  (4  Stat.  L.,  246),  entitled 

"An  act  to  prevent  defalcations  on  the  part  of  the  disbursing  agents  of 

the  Government,  and  for  other  purposes,"  provided: 

That  no  money  hereafter  appropriated  shall  be  paid  to  any  person  for  his  com- 
pensation who  is  in  arrears  to  the  United  States  until  such  person  shall  have  accounted 
for  and  paid  into  the  Treasury  all  sums  for  which  he  may  be  liable. 

This  act  was  held  and  construed  to  authorize  the  withholding  pay- 
ment of  pension  to  such  pensioners  as  were  in  arrears  to  the  United 
States,  and  on  May  20, 1836,  Congress  passed  the  following  act  (5  Stat. 
L.,  31): 

That  the  act  entitled  '*An  act  to  prevent  defalcations  on  the  part  of  the  disbursing 
agents  of  the  Government,  and  for  other  purposes,"  approved  the  twenty-fifth  of 
January,  eighteen  hundred  and  twenty-eight,  shall  not  Im  construed  to  authorize  the 
pension  of  any  pensioner  of  the  United  States  to  be  withheld. 

Doubts  having  arisen  as  to  the  meaning,  intent,  and  effect  of  this 
latter  act,  the  matter  was  submitted  by  the  honorable  the  Secretary 
of  War  to  the  Attorney-Gene'l'al  of  the  United  States  for  his  opinion, 
who  replied,  on  June  27,  1836  (3  Op.  Atty.  Genl.,  135),  as  follows: 

Sir:  It  appears  from  the  communication  of  the  Commissioner  of  Pensions,  inclosed 
in  your  letter  of  the  25th  instant,  that  doubts  have  arisen  as  to  the  meaning  of  the 
act  of  the  20th  of  May,  1836,  explanatory  of  the  act  entitled  **  An  act  to  prevent 
defalcations  on  the  part  of  the  disbursing  agents  of  the  Government,  and  for  other 
purposes,"  and  that  my  opinion  is  therefore  desired  on  the  following  questions: 
"  Shall  the  amount  heretofore  withheld  from  a  pensioner  under  the  act  of  the  25th 
January,  1828,  be  refunded?  And,  if  not,  at  what  time  shall  the  explanatory  act 
take  effect?" 

In  answer  to  these  inquiries  I  have  the  honor  to  state  that,  in  my  opinion,  the 
intention  of  Congress  in  enacting  the  explanatory  law  of  the  20th  of  May,  18^^6,  w^ 
to  place  the  claims  and  rights  of  pensioners  on  precisely  the  same  footing  as  if  the 
act  "to  prevent  defalcations,"  etc.,  had  never  been  passed;  and  consecjuently  that 
all  moneys  due  to  pensioners  which  have  been,  and  yet  are,  withheld  under  the  con- 
struction heretofore  given  to  that  law,  and  for  that  reason  only^  ought  to  be  refunded 
to  them.  The  explanatory  law  takes  effect  from  its  date,  but  its  operation,  in  the 
respect  above  mentioned,  is  in  some  sense  retrospective. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  F.  Butler. 
Hon.  Lewis  Cass,  Secretary  of  War. 

It  has  been  contended  that  the  joint  resolution  of  July  1,  1902,  was 
also  "  in  some  sense  retrospective"  in  its  opeiution,  for  the  reason  that 
it  enabled  the  claimant  for  pension  under  the  act  of  June  27,  1890,  to 
receive  payment  of  such  pension  from  a  date  anterior  to  the  date  of  its 
enactment.  But  this  retroactive  aspect,  or  rather  result,  does  not 
grow  out  of  or  proceed  from  any  retroactive  feature  of  the  joint  reso- 
lution itself,  which  merely  provides  that  from  and  after  its  date  vol- 
untary participation  in  the  rebellion  should  no  longer  V)e  a  bar  to  the 
payment  of  pension  under  the  act  of  June  27, 1890,  and  it  confers  upon 
the  claimant  no  right  to  pension  which  he  did  not  before  ^o^^^^^^Mw^Kt 
the  law^  hut  simply  clothes  bim  with  the  ability  to  make^  ^\^  \:v^\»\a 
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pension  effective,  and  to  receive  payment,  not  prior  but  subsequent  to 
the  passage  of  tlie  joint  resolution,  of  the  pension  to  which  he  may  be 
entitled  under  the  limitations  of  said  act.  It  does  not  make  the  joint 
resolution  of  July  1,  1902,  a  retroactive  statute,  either  in  its  nature 
or  its  operation,  merely  because  the  payment  of  pension  authorized 
thereby  may  include  pension  money  that  a  claimant  was  entitled  to 
receive  from  a  date  prior  to  the  date  of  its  passage. 

It  follows,  from  the  foregoing,  that  the  statutory  prohibition  against 
the  pa3mient  of  pension  to  this  appellant,  because  of  her  deceased  hus- 
band's voluntary  Confederate  service,  having  been  removed  by  the 
passage  of  the  joint  resolution  of  July  1, 1902,  she  was  at  once  invested 
with  whatever  pensionable  rights  she  might  be  shown  to  possess  under 
the  third  section  of  the  act  of  June  27,  1890,  and  was  thereafter 
empowered  to  continue  the  prosecution  of  her  claim  for  pension  under 
said  section,  and  entitled  to  have  the  same  adjudicated  on  its  merits; 
and,  if  she  is  found  to  be  pensionable  under  the  conditions  and  limita- 
tions of  said  section,  such  pension  should  be  allowed  her  from  the  date 
of  filing  her  original  application  therefor,  March  20,  1895,  up  to  the 
date  upon  which  it  is  shown  Ae  remarried. 

The  action  of  the  Pension  Bureau  refusing  to  reopen  and  readjudi- 
cate  the  claim  of  this  appellant  for  widow's  pension  under  the  act  of 
June  27, 1890,  upon  the  ground  stated,  is  accordingly  hereby  reversed 
and  set  aside,  and  you  are  directed  to  cause  the  same  to  be  reopened 
and  readjudicated  as  indicated  herein. 
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Sabah  E.  Kilmer  v.  John  Kilmer. 

An  application  under  the  first  proviso  of  the  act  of  March  3,  1899,  void  because  pre- 
maturely filed;  the  question  of  desertion  is  immaterial. 

Pensioner's  contention  having  been  concede<l  by  the  Bureau  and  the  $225  pension 
unlawfully  withheld  from  him  having  been  directed  to  l)e  paid  him  January  7, 
1903,  his  appeal  from  the  Bureau  action  of  A.pril  2,  1900,  is  dismissed. 

Assistant  Secretary  F.  L,  Campbell  to  tlie  Co7nmissio7ier  of  Pensions^ 

March  16, 1903. 

John  Kilmer,  a  pensioner  at  $30  per  month  under  certificate  No- 
65860,  appealed  from  the  Bureau  action  of  April  2, 1900,  allowing  the 
claim  of  his  wife,  Sarah  E.,  filed  August  2,  1899,  for  one-half  his 
pension  under  the  first  proviso  of  the  act  of  March  3, 1899,  which  pro- 
vides '^that  in  case  a  resident  pensioner  of  the  United  States  shall  for 
a  period  of  six  months  desert  his  lawful  wife,"  etc. 

Pensioner  contends,  first,  that  said  application  was  filed  less  than 
six  months  from  the  passage  of  said  act;  and,  second,  that  he  did  not 
desert  claimant^  but  that  she  is  responsible  for  the  separation. 
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Claimant  in  her  answer  filed  February  26,  1903,  in  response  to  the 
first  contention  alleges  that  she  complied  with  the  rules  of  the  Com- 
nii^sioner  and  subsequently  filed  a  supplemental  application,  which 
was  allowed,  and  she  takes  issue  with  pensioner  in  his  second  contention. 

The  Bureau  reported  February  24,  1903,  as  follows: 

Pensoner's  wife  filed  a  claim  August  2,  1899,  under  the  act  of  March  3,  1899,  and 
said  claim  was  allowed  April  2,  1900.  The  wife's  name  was  dropped  from  the  roll 
April  20,  1901,  under  the  departmental  decision  in  the  case  of  Rothery  v,  Rothery, 
September  5,  1900. 

An  appeal  was  filed  by  the  pensioner  January  10,  1901,  from  the  Bureau  action  of 
April  2,  1900,  docket  No.  66545,  and  said  appeal  was  dismissed  June  13, 1901,  the 
Bureau  having  receded  (April  20,  1901)  from  its  action. 

A  new  claim  was  filed  by  the  wife  May  6,  1901,  and  admitted  November  2,  1901. 
CTnder  date  of  January  7,  1903,  the  United  States  pension  agent  at  Buffalo,  N.  Y.,  ' 
was  instructed  to  refund  to  the  pensioner  so  much  of  his  pension  as  was  erroneously 
allowed  and  paid  to  the  wife  under  order  April  2,  1900,  amounting  to  |225. 

The  pensioner  again  filed  an  appeal  February  14,  1903,  docket  No.  83353.  Said 
latter  appeal  appears  to  relate  exclusively  to  the  recovery  of  the  amount  paid  to  the 
wife  under  the  allowance  of  April  2,  1900. 

Pensioner's  former  appeal  of  January  10,  1901,  was  dismissed  on 
the  report  of  the  Bureau  May  11,  1901;  that  said  action  of  April  2, . 
1900,  had  ''been  receded  from  by  this  Bureau." 

In  dismissing  said  appeal  it  was  assumed  by  this  Department  that 
the  Bureau  would  forthwith  pay  to  the  pensioner  the  amount  of  pen- 
rion  unlawfully  withheld  from  him,  in  accordance  with  the  depart- 
mental decisions  in  the  cases  of  Richards  v.  Richards  (11  P.  D.,  90); 
Henry  N.  Rothery  (Ibid.,  255);  Cooper  v.  Cooper  (12  P.  D.,  163-165), 
ind  Adams  v.  Adams  (Ibid.,  370). 

The  failure  of  the  Bureau  so  to  do  has  deprived  pensioner  of  the 
5225  for  over  a  year  and  one-half  since  the  dismissal  of  his  first 
ippeal,  and  necessitated  this  second  appeal. 

Claimant's  contention,  in  effect,  that  the  jurisdictional  defect  of  her 
irst  application,  filed  August  2,  1899,  was  cured  by  her  second  appli- 
Ation,  filed  May  6, 1901,  is  untenable.  Her  first  application  was  based 
ipon  the  first  proviso  of  said  act,  and  was  void  on  its  face,  as  no  right 
iccrued  to  her  under  said  act  of  March  3,  1899,  prior  to  September  5, 
.899.  Her  application,  therefore,  of  August  2,  1899,  was  premature 
ind  as  ineffective  and  invalid  for  any  purpose  as  if  it  had  been  filed 
)rior  the  passage  of  said  act.  (See  Rothery  v,  Rothery,  11  P.  D.,  77 
md  377.) 

In  view  of  the  fact  that  the  six  months'  statutory  desertion  subse- 
luent  to  the  passage  of  the  act  could  not  have  existed  on  August  2, 
L899,  the  date  on  which  the  first  application  was  filed,  and  was  there- 
'ore  not  susceptible  of  proof,  it  becomes  unnecessary  to  consider  pen- 
tioner's  second  contention,  as  his  appeal  is  from  the  first  Bureau  action 
mly,  and  has  no  reference  to  the  subsequent  allowance  of  his  wife's 
Jaim  under  her  said  second  declaration. 
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An  application  under  the  first  proviso  of  the  act  of  March  8, 1899, 
being  void  because  prematurely  filed,  the  question  of  desertion  is 
immaterial. 

Pensioner's  contention  having  been  conceded  by  the  Bureau  and  the 
$225  pension  unlawfully  withheld  from  him  having  been  directed  to 
be  paid  him,  January  7,  1903,  his  appeal  from  the  Bureau  action  of 
April  2,  1900,  is  dismissed,  as  the  Department  assumes  that  said  order 
of  the  Bureau  directing  payment  has  been  complied  with. 

Duplicate  copies  of  this  order  dismissing  the  appeal  are  herewith 
inclosed  and  will  be  forwarded  by  the  Bureau  to  claimant  and  pen- 
sioner's attorney. 


I' 


MARRIAGB-EVIDENCB-PROBATE  COUBT— ACT  OF  AUGUST  7,  1888. 

4 

Diana  M.  Dana. 

1.  A  special  examiner's  report  as  to  the  fact  and  purport  of  a  probate  court's  find- 

ing as  to  claimant's  marital  status,  with  corroborative  sworn  testimony  of  the 
probate  judge  who  made  such  finding  and  of  the  party  who  procured  th® 
testimony  on  which  it  was  based,  is  sufficient  introduction  in  evidence  in  a  peO' 
sion  claim  of  said  finding  when  no  contest  as  to  it  is  made,  and  when  the  claimaz^^ 
against  whom  it  was  made  admits  it. 

2.  Such  finding  \a  not  a  law  of  the  State  within  the  meaning  of  the  act  of  August  7f 

1882,  and  is  not  binding  upon  the  Department  in  the  adjudication  of  such  cl^m^ 
but  as  a  rule  it  will  l)e  followed  when  rendered  by  a  competent  tribunal  and  10 
valid  on  its  face. 

8.  The  word  *'laws"  as  used  in  the  act  of  August  7,  1882,  providing  that  marriages 
shall  be  proven  in  pension  claims  to  l)e  legal  marriages  **  according  to  the  laws" 
of  the  place  w^ here  the  parties  reside<l,  should  be  'Mimited  to  local  statutes  (and 
their  construction  by  the  local  tribunals)  and  local  usages"  having  the  force  of 
laws.     (Swift  r.  Tyson,  16  Pet.,  18.) 

4.  Secondary  evidence  as  to  the  contents  and  purport  of  lost  records  is  admissible  on 
proof  of  the  loss  of  such  records. 

6.  The  evidence  herein  shows  this  soldier  w^as  married  prior  to  his  marriage  to  the 
claimant;  that  his  first  wife  was  living  at  the  time  of  his  death,  and  that  she  was 
found  by  the  probate  court  administering  his  estate  to  be  his  widow.  This 
claimant  is  not,  therefore,  entitled  to  pension  as  widow,  she  not  having  estab- 
lished a  valid  marriage  according  to  the  laws  of  the  State  of  Maine,  where  she 
and  soldier  resided. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensions^ 

March  16,  1903. 

This  appellant,  Diana  M.  Dana,  on  August  18,  1885,  filed  a  claim, 
No.  329888,  for  pension  as  widow  of  Victor  Dana,  formerly  of  Com- 
pany E,  Thirtieth  Maine  Infantry,  and  deceased  July  22,  1885. 

Said  claim  was  rejected  in  May,  1898,  on  the  ground  that — 

The  claimant  is  not  the  legal  widow^  of  the  soldier,  it  appearing  from  the  evidence 
obtained  on  special  examination  that  the  soldier  at  date  of  marriage  to  claimant  had 
a  wife  living  from  whom  he  had  not  been  divorced. 
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In  appeal  filed  August  24,  1898,  it  is  contended  merely  that  the 
claimant  is  pensionable  under  the  decisions  of  the  Department. 

According  to  the  provisions  of  the  act  of  August  7,  1882,  the  ques- 
tion of  marriage  herein  must  be  determined  by  and  under  the  laws  of 
the  State  of  Maine,  where  the  soldier  and  claimant  lived  and  were 
married,  where  he  died,  and  where  she  still  lives. 

There  is  record  evidence  of  her  and  the  soldier's  marriage  in  1857 
and  proof  of  their  cohabitation  as  husband  and  wife  thereafter,  with 
the  birth  of  one  child,  to  his  death.  No  question  as  to  the  validity  of 
their  marriage  appears  to  have  been  raised  until  after  his  death,  and 
Qm  claimant  says  she  never  knew  of  any  prior  marriage  by  him  until 
thereaf^r,  although  some  people  had  told  her  some  time  before  that 
they  thought  he  had  been  previously  married,  but  she  paid  no  atten- 
tion to  these  statements.  She  knew  him,  she  says,  for  four  years 
prior  to  their  marriage,  and  trusted  him  implicitly.  At  the  time  of 
then:  marriage  she  had  a  child  by  another  man,  the  issue  of  "  youthful 
Indiscretion,"  she  says. 

On  his  death  he  left  a  will  bequeathing  his  property  to  her  and  two 
Srnindchildren;  but  the  will  appears  to  have  been  contested  by  one 
C3atherine  Denis,  as  widow,  and  several  daughters,  of  France,  and  the 
^iate  distributed  to  them.  The  fact  of  this  probate,  contest,  and  dis- 
tribution is  shown  by  the  parol  testimony  of  the  claimant,  the  judge 
of  the  probate  court  then  and  now,  and  a  man  named  Ragot,  who 
appears  from  his  own  testimony  to  have  been  a  friend  of  the  soldier 
during  the  latter's  lifetime  and  of  said  contestants  after  the  soldier's 
death,  procuring  for  them  the  lawyer  who  conducted  the  contest  and 
the  evidence  as  to  the  alleged  first  marriage  upon  which  such  contest 
was  decided  in  their  favor.  The  records  of  the  court  show  only,  as 
stated  by  the  special  examiner,  that  the  will  was  contested  and  estate 
distributed  to  said  Catherine  Denis,  as  widow,  and  to  said  daughters; 
and  said  evidence  could  not  be  found  on  careful  search  by  the  examiner 
of  the  court  files,  nor  could  its  whereabouts  be  accounted  for  by  said 
judge  or  said  Ragot  or  said  attorney  or  claimant.  It  is  apparently 
lost. 

Said  Ragot  testifies  that  he  became  acquainted  with  the  soldier  about 
1880,  both  being  from  the  same  locality  in  France;  that  at  the  soldier's 
request  he  wrote  to  the  mayor  of  the  place,  whose  reply  showed  he 
was  the  soldier's  nephew,  to  learn  if  any  of  his  folks  were  living,  and 
was  told  the  soldier's  first  wife,  Catherine,  and  his  three  daughtei-s  were 
alive,  which  was  the  first  said  Ragot  knew,  he  says,  of  them;  that  an 
ancle  dying  had  left  soldier  some  money,  which  was  held  by  the  Gov- 
ernment, and  he,  witness,  prepared  for  soldier  a  power  of  attorney  to 
allow  said  daughters  to  draw  this  money,  and  same  was  duly  attested 
and  forwarded;  that  the  soldier  then  divulged  to  the  witness  some  of  his 
family  history,  admitting  this  prior  marriage,  and  tViat\v\^  V\w^  waxskfe 
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was  Denis,  pronoun(;ed  in  French  similarly  to  the  English  Dana,  and 
that  he  ran  away  from  said  first  wife  because  she  was  too  pious,  was  a 
scold,  and  was  jealous  of  him;  that  on  the  soldier's  death  he  notified 
said  Catherine  Denis  thereof,  and  contested  the  will  for  them  through 
said  attorney;  that  he  submitted  to  the  court  proof  of  said  first  marri- 
age, consisting  of  a  copy  of  the  marriage  record  certified  by  the  mayor 
of  the  town  and  of  the  church  record  certified  by  the  pastor  in  charge; 
that  this  record  showed  witnesses  present  at  the  marriage,  some  of 
whom  wei*e  living  and  whose  afli davits,  corroborating  the  church  record, 
were  also  filed,  all  these  evidential  papers  being  counteraigned  or 
indorsed  by  the  United  States  representatives  or  consul  in  Paris.  He 
knows  these  papers  were  filed,  he  says,  because  he  interpreted  them 
for  the  court.  He  also  filed  the  soldier's  naturalization  papers  in 
establishing  his  identity  as  the  husband  of  said  Catherine  Denis.  And 
such  identity  and  the  widowhood  of  said  Catherine  Denis  were  adjudged 
by  the  court  accordingly,  he  concludes,  and  she  received  the  widow's 
share  of  the  estate. 

Said  probate  judge  testifies  that  he  remembers  well  the  contest  of 
this  estate;  that  evidence  as  to  the  soldier's  identity  and  marriage  to 
the  contestant,  Catherine  Denis,  of  some  place  in  Fi-ance,  was  presented 
to  the  court  by  said  attorney  and  said  Ragot,  and  was  held  by  him 
suflBcicnt  to  establish  such  identity  and  marriage,  which  he  found 
thereupon,  and  ordered  distribution  accordingly.  He  is  positive,  be 
sa^^s,  that  this  evidence  was  filed,  and  it  ought  to  be  now  in  the  files, 
but  the  papers  have  evidently  been  mislaid  or  misfiled,  "and  we  can 
not  now  find  them." 

The  testimony  of  the  attorne^^  was  not  taken.  The  special  examiner, 
however,  savs  he  interviewed  him  and  he  also  said  this  evidence  was 
filed,  that  it  ought  to  be  now  in  the  files,  and  that  if  it  was  not  he  did 
not  know  where  it  was.  The  examiner  says  he  visited  the  probate 
office  three  times,  and  thorough  search  for  these  files  or  a  record 
thereof  was  made,  but  the  records  show  only  the  contest  and  distribu- 
tion to  Catherine  Denis,  of  Houseville,  Fi-ance,  as  widow. 

Both  these  witnesses,  said  judge  and  Ragot,  are  stated  to  be  of  good 
reputjition,  and  the  latter  also  as  unbiased. 

Two  principal  questions  arise  herein — whether  this  evidence  is  adnii*^- 
sible  to  impeach  the  validity  of  claimant's  marriage  to  the  soldier, 
shown  of  record,  and  if  it  be  admissible,  whether  it  is  sufficient  for 
such  purpose. 

As  to  the  first  of  these  questions,  no  reason  appears  why  the  report 
of  the  special  examiner  that  the  soldier's  will  was  contested  by  Cath- 
erine Denis,  and  that  she  was  decreed  to  te  his  widow,  should  not  be 
accepted  as  sufficient  introduction  in  evidence  of  the  record  of  probate 
in  which  such  contest  was  had  and  decided. 

When  Congress  provided  as  to  "special  examiners  or  other  persona 
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'  *  *  detailed  for  the  purpose  of  making  special  investigations 
>ertaining  to  said  Bureau"  of  Pensions  (act  of  May  28,  1896,  and 
Lpril  28,  1902,  pp.  98  and  258  of  Pension  Laws),  it  necessarily 
ntended  that  the  fa^^ts  secured  by  the  special  examiner  in  such  invest!- 
;ation  should  be  admissible  in  evidence  in  the  adjudication  of  the  claim 
0  which  it  related;  otherwise,  such  investigation  would  be  a  futile 
.nd  aimless  proceeding. 

There  is  no  specific  law  of  Congress  as  to  how  the  records  of  courts 
hall  be  put  in  evidence  in  pension  claims.  Section  4714  of  the  Revised 
Statutes  and  its  amendatory  acts  (see  pp.  106-107,  Pension  Laws)  pro- 
vided that  declarations,  affidavits,  and  other  papers  may  be  executed 
ind  authenticated  in  certain  ways  specified  therein;  but  there  is  noth- 
ng  in  these  laws  which  can  be  held  to  inhibit  the  admissibility  of  a 
ipecial  examiner's  investigation  as  to  the  fact  and  contents  of  a  court 
■ecord. 

The  report  of  the  special  examiner  in  this  case  may  be  criticised  as 
nefficient,  as  he  should  have  designated  what  particular  record  (book 
)r  document)  contained  the  facts  stated  by  him  and  made  and  incor- 
porated in  his  report  a  copy  of  such  record  showing  said  facts.  This 
^ould  have  placed  the  record  fully  in  evidence  in  this  claim,  and  its 
idmissibility  in  that  case  would  be  unquestionable. 

As  the  material  fact,  however,  that  the  distribution  of  the  soldier's 
^tatc  wjis  decreed  by  the  probate  court  to  said  Catherine  Denis  as  his 
^idow,  is  also  testified  to  by  the  judge  of  said  court  who  rendered 
»id  decree,  and  who  is  still  the  presiding  judge  of  the  same  court,  and 
J^  by  the  party  who  procured,  filed,  and  interpreted  the  evidence  on 
^Mch  said  decree  was  based,  as  well  as  admitted  by  the  attorney  for 
*id  Catherine  Denis  in  procuring  said  decree,  as  reported  by  the 
'pedal  examiner,  and  as  also  admitted  by  the  claimant  herself,  it  can 
'ot  in  reason  or  judicially  be  doubted  that  such  were  the  facts,  and 
^at  such  decree  was  rendered. 

This  decree,  which  was  evidently  one  assigning  dower  to  said  Cath- 
Hne  Denis,  if  duly  rendered  by  a  competent  court,  is  itself  evidence 
f  her  marriage,  and  that  it  was  a  subsisting  marriage  at  the  time  of 
is  death.     (Stewart  on  Hus.  and  Wife,  sec.  249,  250,  289.) 

The  Maine  probate  courts  are  statutory  courts,  with  special  and 
tnited  jurisdiction  (Fairfield  v.  Gullifer,  49  Me.,  360);  and  we  must 
K)k  to  the  statute  for  such  jurisdiction.  (Fowle  v,  Cowle,  63  Me., 
t5.) 

By  section  6,  chapter  63,  Title  VI,  of  the  statutes  of  Maine,  the  pro- 
ite  court  is  given  '*  jurisdiction  of  all  matters  relating  to  the  settle- 
ent"  of  the  estates  ''of  all  deceased  persons;"  and  by  section  1  it  is 
•volved  upon  said  court  to  assign  dower. 

Under  these  statutes  said  court  determines  to  whom  dower  should 
t  assigned  and  assi/o^ns  it  to  such  person.     (FvencVi  w  Yt^H.^^I^^.^ 
1;  Barton  v.  Hinds,  46  Me.,  121;  Bent  v.  Weeks,  4A  ^^.,  \^.^ 
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In  the  ca.se  last  cited,  the  widow  having  been  assigned  by  the  pro- 
bate court  as  dower  a  certain  property  to  possess  which  the  deceased 
had  instituted  a  writ  of  entry,  which  was  pending  at  his  death,  and  in 
which  such  widow  substituted  as  plaintiff,  the  defendant  sought  to 
show  she  was  never  the  lawful  wife  of  the  deceased,  but  the  court 
held— 

The  probate  court  had  jurisdiction  of  the  matters  of  the  assignment  of  dower  and 
the  sale  of  the  reversion.  No  question  is  made  concerning  the  regularity  of  the  pro- 
ceedings in  that  court,  and  no  appeal  was  taken  from  its  decrees,  which,  therefore, 
are  conclusive. 

In  Simpson  v.  Norton  (45  Me.,  281)  also  the  court  state: 

The  case  and  the  subject  l)eing  apparently  within  the  jurisdiction  of  the  probate 
court,  and  due  proceeding  having  been  had  therein,  without  objection  or  appeal,  the 
final  decree  of  that  court  is  conclusive. 

And  in  Massachusetts,  after  the  statutes  of  which  State  those  of 
Maine  were  copied,  it  was  held  an  equity  court  would  not  adjudicate 
as  to  rights  as  heir  claimed,  by  an  alleged  adopted  child  of  the  intes- 
tate, under  an  agreement  between  the  latter  and  the  child's  father, 
"  until  his  status  as  a  child  of  the  intestate  has  been  settled  in  the  pro- 
bate court."     (Ross  ^^  Ross,  123  Mass.,  212.) 

Also,  in  Loring,  administrator,  v.  ^Steineman  (1  Mete.,  204)  the 
court  say: 

The  decree  of  distribution,  therefore,  involves  the  necessity  of  inquiring  into  qu* 
tions  of  fact,  namely,  whether  there  Ije  any  children;  and  if  not,  any  father,  etc;  and 
if  proved  to  have  been  once  living,  whether  they  were  living  at  the  time  of  the  intes- 
tate's decease.  It  is  true  that  the  statute  direct^  who  shall  be  entitled  to  the  eeUite; 
but  it  necessarily  directs  this  in  general  terms,  and  then  it  is  necessary  for  the  court 
to  inquire,  and  by  its  decree  determine,  acconiing  to  the  state  of  facts,  what  persons 
in  particular  are  so  entitled  in  the  i)articular  case;  and  in  deciding  these  questions 
of  fact,  the  probate  court  must  l)e  governed  by  those  rules  of  evidence  and  those 
presumptions  of  fact  from  cirt^umstances  which  are  resorted  to  by  all  other  tribunals 
in  determining  (|ue^tions  of  fact.  The  court  may  be  deceived  by  perjury,  misled  by 
specious  circumstances,  and  from  various  causes  come  to  wrong  conclusions.  Bnt 
this  may  happen  in  any  other  mode  in  which  the  truth  of  facts  may  be  dctemiinea. 
But  the  possibility  of  falling  into  mistake  can  not  deter  the  court  from  acting  aii<l» 
when  all  the  means  of  as<»ertaining  the  truth  are  exhausted,  can  not  prevent  the 
judgment  from  being  at  least  so  far  conclusive  as  to  protect  all  those  who  are  com- 
pelled to  act  under  it  and  to  abide  by  its  final  adjudication. 

And  from  a  very  recent  decision  by  the  United  States  Supreme 
Court,  on  appeal  from  the  supreme  court  of  Massachusetts,  in  the  case 
of  Andrews  v,  Andrews  (not  yet  reported),  it  appears  to  be  the 
unquestioned  pmctice  for  the  probate  court  in  that  State  to  determi"® 
the  question  of  marriage.  The  facts  in  that  case  are  similar  to  those 
in  this  case.  On  a  testator's  will  in  favor  of  a  son's  wife  being  filed  in 
the  probate  court  of  Suffolk  County,  Mass.,  a  first  wife  appeared  and 
claimed  the  property  as  against  a  second  wife,  alleging  the  invalidity 
of  a  foreign  divorce  from  her,  secured  by  the  son  prior  to  his  second 


DECISIONS    RELATING    TO    PENSIONS.  277 

marriage;  and  the  probate  court  decided  on  the  evidence  that  said 
divorce  was  invalid  and  tliat  the  first  wife  w^aa  entitled  to  the  property 
claimed. 

Such  a  decree  '^is  a  judgment  in  rem,  and  is  evidence  of  the  facts 
adjudicated  against  all  the  world."  (Ennis  v.  Smith,  14  How.,  430; 
also,  1  Green,  on  Ev.,  sees.  525,  550;  Hilton  ?;.  Guyot,  159  U.  S.,  167; 
Exton  V.  Jule,  14  N.  J.  Eq.,  501.) 

And  it  is  an  exception  to  the  general  rule  (that  a  judgment  is  not 
idmissible  against  third  parties)  that —  » 

S\'henever  reputation  would  be  admissible  evidence,  there  a  verdict  between  strangers 
n  a  former  action  is  evidence  also;  such  as  in  cases  of  manorial  rights,  public  rights 
)f  way,  immemorial  custom,  disputed  boundary,  and  pedigrees.  (Patterson  r.  Gaines, 
)  How.,  599;  see  also  2  Freeman  on  Judg.,  sec.  419;  Pile  v.  McBratney,  15  111.,  314.) 

In  the  State  of  Maine  (see  Camden  v,  Belgrade,  75  Me.,  126)  and  g^w- 
iralh'  a  prior  marriage  may  be  established  merely  by  proof  of  repu- 
ation,  cohabitation,  and  acknowledgment,  although  the  subsequent 
Damage  is  shown  by  record  evidence. 

iJnder  these  decisions,  the  probate  finding  that  Catherine  Denis,  and 
Jot  this  claimant,  was  the  soldier's  widow  would  appear  to  be  entirely 
dmi.s8ible  herein  as  evidence  of  the  fact  found. 

Such  finding,  howev^er,  is  not  conclusiv^e  upon  this  Department  in 
his  claim  (Mary  J.  Storms,  10  P.  D.,  192),  as  the  subject-matter  of 
his  claim  is  not  identical  with  that  in  said  probate  proceeding.  The 
es  in  that  proceeding  was  the  property  right,  as  to  which  only  the 
nding  as  to  marriage  and  widowhood  is  conclusive  upon  all  the  world, 
i  held  in  the  decisions  cited.  The  res  in  this  claim  is  the  pension 
ight,  as  to  which  this  Department  alone  has  jurisdiction  to  decide, 
id  in  deciding  which  it  is  not  bound  in  law  by  the  finding  of  any 
:her  tribunal  which  may  have  passed  upon  the  question  of  marriage, 
hich  is  in  issue  herein,  as  in  said  probate  proceeding,  only  inciden- 
.lly  and  not  directly.  (Ann  Green,  12  P.  D.,  306-e310.) 
It  is  the  function  of  this  Department  itself  to  dec^.ide  whether  this 
aimant  is  the  one  entitled  under  the  Federal  pension  laws  to  receive 
le  pension  provided  therein,  as  it  was  of  sjiid  probate  court  to  decide 
hether  she  was  the  one  entitled  under  the  State  laws  of  distribution 
»  receive  the  property  vested  under  those  laws. 
The  laws  of  Congress,  which  alone  govern  this  Department  in  its 
[judication  of  a  pension  claim,  provide,  by  the  act  of  August  7, 1882, 
lat  marriages  shall  be  proven  in  such  claim  to  be  legal  marriages 
according  to  the  laws"  of  the  place  where  the  parties  resided. 
The  decision  of  a  court  is  not  a  law  within  the  meaning  of  sjiid  act 
•  August  7,  1882.  The  United  Stiites  Supreme  Court  so  held  m 
^ift  V.  Tyson  (16  Pet.,  18)  as  to  a  very  similar  statute,  and  stated  the 
ord  "  laws"  so  used  "  is  strictly  limited  to  local  statutes  (and  their  con- 
ruction  by  the  local  tribunals)  and  local  usages"  \ia\\T\g^\S[i^ioxQXi.  <A 
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laws.     The  decisions  of  courts  are,  they  say,  ''  at  most  only  evidence 
of  what  the  laws  are,  and  are  not  of  themselves  laws." 

The  Supreme  Court  has  held  also  that  the  decision  of  a  State  court 
was  not,  as  such,  under  the  Constitution,  a  law  which  might,  by 
impairing  or  failing  to  give  effect  to  a  contract,  confer  jurisdiction 
upon  a  Federal  court.  (Railroad  Co.  v.  Rock,  4  Wall.,  177;  Knoxt?. 
Exchange  Bank,  12  Wall.,  379;  New  Orleans  Water  Works  Co.  «. 
Louisiana  Sugar  Refining  Co.,  126  U.  S,,  18.) 

In  Meister  v.  Moore  (96  U.  S.,  76),  the  leading  case  as  to  the  bind- 
ing character  of  a  State  court's  decision  upon  the  question  of  what  is  a 
valid  marriage  in  that  State,  the  Supreme  Court  of  the  United  States 
held  only  that  such  decision  is  binding  as  to  its  "construction  given 
to  the  statute"  of  the  State,  as  showing  the  "  meaning  and  effect" of 
such  statute  and  what  -was  by  it  a  valid  marriage,  as  a  matter  of  con- 
structive law;  and  they  did  not  hold  that  a  State  court's  decision  as  to 
whether  a  valid  marriage  under  such  statute  was  established  in  any 
particular  case  was  binding  upon  the  United  States  Supreme  Court. 

There  being  no  question  in  this  case  of  any  construction  of  a  State 
statute,  the  finding  (as  to  marriage)  of  the  probate  court  is  not  entitled 
in  law  to  any  force  and  effect  whatever  in  this  claim,  although,  as  stated 
in  Swift  V.  Tyson,  supra,  it  may  be  entitled  to  great  consideration  and 
respect.  It  has  only  such  effect  as  the  Department  may  see  fit  to  give 
it  as  some  evidence  of  the  fact  to  be  decided  herein — whether  this  claim- 
ant is  the  one  entitled  as  widow  to  receive  the  pension. 

But  while  the  Department  is  thus  free  in  law  to  decide  upon  all  the 
evidence  before  it  whether  a  claimant  is  the  widow,  under  the  laws  of 
the  State,  it  will,  as  a  rule,  accept  the  finding  as  to  that  fact  made  by 
a  competent  State  tribunal  in  an  apparently  legal  manner,  as  shown  by 
a  final  judgment  not  vacated  or  appealed  from  or  denoting  on  its  face 
its  own  invalidity,  and  will  not  allow  a  claimant  to  go  back  of  such 
judgment  and  readjudicate  before  the  Department  the  same  (|ucstion; 
but  such  judgment  will  be  accepted  as  conclusive  before  this  Depart- 
ment as  to  such  claimant's  status. 

In  view  of  the  imperfect  showing,  however,  in  this  ca^e  as  to  the 
record  of  the  probate  court  herein,  the  secondary  evidence  as  to  such 
records  may  be  reviewed  briefly. 

The  loss  of  said  records  is  f  uUv  shown  and  secondary  evidence  as  to 
their  nature  and  purport  is  clearly  admissible.  (1  Greenleaf  on  Ev., 
sec.  509;  Gore  v.  Elwell,  22  Me.,  442;  Cady  v.  Eggleston,  11  Mass., 
282;  Pruden  v.  Alden,  23  Pick.,  184;  Tyler  v.  Dyer,  13  Me.,  41;  Nason 
V.  Jordan,  62  Me.,  480;  Camden  v,  Belgrade,  78  Me.,  204.) 

In  the  case  last  cited  it  was  held  also  that — 

Admission  of  such  certificate  (of  marriage  which  a  witness  testifies  to  having  seen  m 
possession  of  one  of  the  parties  to  the  disputed  marriage) ,  or  in  case  of  its  loss,  oral 
evidence  of  its  contents  does  not  dejxjnd  upon  the  genuineness  or  official  character  of 
the  document.  *  *  *  Proof  of  its  genuineness  and  that  it  waa  given  by  onea<^' 
ing  in  an  olUcial  capacity  may  enhance  Ua  Yfe\\t\\\,  bvil  -wvVV  not  «ilect  its  admissibility 
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;  LB  admissible  without  such  proof.  And  if  it  were  not  aclmissible  without  some 
idence  of  its  authenticity,  the  fact  that  it  is  kept  and  produced  by  one  of  the  par- 
as as  evidence  of  the  marriage  would  be  sufficient  evidence  of  its  genuineness  to 
nder  it  admissible. 

So,  also,  in  this  case,  the  fact  that  said  probate  court,  in  whose  cus- 
►dy  this  certified  copy  of  the  French  marriage  records  and  the  cor- 
)borating  affidavits  are  proved  to  have  once  been,  and  which  is  proved 
'  have  accepted  them  as  properly  in  evidence  in  that  contest,  should 
i  accepted  as  sufficient  evidence  of  their  genuineness  and  authenticity 
•  entitle  them,  were  they  now  on  file  in  that  court,  or  secondary 
'oof  of  their  contents  on  proof  of  their  loss,  to  be  introduced  in 
idence  in  this  claim. 

Such  evidence  being  considered  herein,  it  would  unquestionably 
ive  to  be  held  thereon  that  the  prior  marriage  of  the  soldier  is  estab- 
hed  thereb}'^  and  the  consequent  invalidity  of  his  marriage  to  this 
limant. 

In  Harrison  v,  Lincoln  (48  Me.,  205)  it  was  held  that  a  jmrt}^  who 
oves  the  due  solemnization  of  a  marriage,  with  subsequent  cohabi- 
ion,  presents  a  prima  facie  case,  which  exists  the  burden  of  proving 
invalidity  upon  the  contestant. 

[n  the  case  of  a  pension  claim,  however,  there  is  no  such  shifting  of 
5  burden  of  proof  upon  the  Gov^ernment,  a«  the  Government  is  not 
ontestant  of  title.  (Mary  J.  Gilliland,  13  P.  D.,  1)0.)  The  burden 
proof  of  the  marriage  of  a  pension  claimant  as  widow  rests  entirely 
on  her,  and  she  must  establish  a  legal  and  valid  marriage  and  widow- 
3d  before  pension  may  be  allowed  her. 

Che  prima  facie  case  presented  by  this  claimant  when  she  filed 
rein  the  record  of  her  and  soldier's  marriage  and  prov^ed  their 
labitation  thereafter  is  rebutted  by  the  evidence  as  to  his  prior 
rriage  and  the  fact  that  his  first  wife  was  living  at  the  time  of  his 
narriage  and  at  his  death.  There  is  no  pretense  of  any  divorce 
►m  said  first  marriage,  and  no  grounds  for  any  presumption  of  a 
orce  therefrom  exist.  It  is,  on  the  contrary,  to  be  presumed 
jre  was  no  divorce,  else  the  probate  court  would  not  have  rendered 
decree  finding  the  first  wife  to  be  the  widow;  and  that  court  must 
presumed  to  have  adjudicated  the  question  of  widowhood  upon 
ficient  .showing  of  the  facts  as  to  a  divorce. 

Jnder  the  laws  of  Maine,  this  claimant  can  not  be  held  to  be  the 
dierSi  widow.  The  rejection  of  her  claim,  therefore,  was  proper 
1  is  affirmed. 


280  DECISIONS   RELATING   TO   PENSIONS. 

DECIiARATIONS— DISCHAnGK. 

Minors  op  John  Gillespie. 

A  declaration  for  pension  executed  prior  to  discharge,  although  filed  subeequently, 

is  void  and  of  no  effect  as  the  foundation  of  a  claim. 

Assf'^tant  ^eei'etcn'y  F.  X.  Campbdl  (o  the  ComviiHtnonei*  of  Petmn^ 

March  16,  1903. 

This  appellant,  Jane  A.  Gillespie  (now  deceased),  was  allowed  pen- 
sion, certificate  No.  14136,  under  the  Revised  Statutes,  in  January, 
1901,  as  widow  of  John  Gillespie,  a  water  tender  or  fireman  on  the 
U.  S.  S.  Michigan,  serving  under  successive  enlistments  from  Decem- 
ber 8,  18S2,  to  May  19,  1899,  and  dying  June  27,  1899. 

The  sailor  loft  pending  in  the  Bureau  of  Pensions  a  claim  for  pen- 
sion filed  May  20,  1899,  No.  44921,  which  was  rejected,  at  the  same 
time  the  widow's  claim  was  allowed,  on  the  ground  "declaration  not 
accepted  as  valid,  as  it  was  apparently  executed  before  discharge  from 
service;''  and  the  widow's  attorney's  appealed  April  1,  1901,  contend- 
ing at  length  that  this  declaration  is  valid,  the  gist  of  their  contention 
and  argument  l)cing  that  allegation  and  proof  of  dischai'ge  arc  imma- 
terial in  adjudicating  the  substantive  original  title  to  pension;  that 
such  title  rests  alone,  under  sections  4692  and  4693  of  the  Revised 
Statutes,  upon  proof  of  incurrence  in  line  of  duty  in  service  of  a  dis- 
abilit}',  and  that  the  fact  of  discharge  affects  only  the  payment  of  the 
pension  to  which  the  soldier  is  thus  entitled  b}'  reason  of  incurrence 
of  disability,  and  is,  under  section  4724  of  the  Revised  Statutes  and 
the  act  of  March  o,  1891,  merel}^  a  limitation  of  payment  under  such 
title  and  not  itself  an  clement  of  title. 

On  April  10, 1902,  said  widow  died,  leaving  two  minor  children,  who 
were  also,  in  DeccMuber,  1902,  allowed  pension,  certificate  No.  15488, 
on  account  of  the  soldier,  and  who  are  entitled  to  complete  his  pending 
claim  and  receive  any  accrued  j^ension  due  thereunder  if  it  be  valid. 

The  declaration  in  the  appealed  claim  bears  date  of  May  18,  1899. 
The  jumt  is  dated  in  "May,  1899,"  only,  which  must  bo  presumed  to 
have  been  on  the  same  da}'  of  the  month  ils  is  stated  in  the  body  of  the 
instrument  itself. 

The  attorneys  call  particular  attention  in  their  appeal  to  the  cases 
of  William  H.  Hagarty  (10  P.  D.,  359)  and  Asa  H.  Dilley  (11  P.  D., 
257);  the  formei'  holding  that  a  declaration  executed  in  fact  after  but 
on  the  same  day  as  discharge  is  not  invalid  because  executed  on  that 
day,  and  the  latter  that  a  declaration  filed  after  the  declamnt's  death 
is  not  a  pending  claim  within  the  meaning  of  section  4718  of  the 
Revised  Statutes. 
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Neither  of  these  holdings  applies  to  the  present  case.     The  only 

pertinent  statement  in  the  Hagarty  decision  Ls  the  observation  that — 

The  Assistant  Attorney-General  [whose  opinion  upon  the  question  in  that  case  is 
quoted  in  full  in  said  decision]  holds  substantially  that  a  claimant  can  not,  under 
statutory  provisions,  execute  a  valid  declaration  while  in  the  service,  "for  the  reason 
he  could  not  truthfully  allege  discharge  from  the  service." 

The  Assistant  Attorney -General  referring,  in  his  said  opinion,  to  the 
acts  of  March  3,  1879,  and  March  3,  1891,  and  to  section  4724  of  the 
Revised  Statutes,  stated — 

While  these  statutory  provisions  would  seem  to  preclude,  or  at  least  to  render  inef- 
fectual, the  filing  of  an  application  for  pension  before  discharge,  and  while  the  claim- 
Mit  could  not  well  execute  an  application  for  pension  before  that  time,  for  the  re^uson 
that  he  could  not  truthfully  allege  discharge  from  the  service,  an  item  of  proof  essen- 
tial to  pension,  there  is,  etc.    *    *    * 

As  the  question  of  the  validity  of  a  declaration  filed  prior  to  dis- 
charge was  not  presented  in  that  case,  this  expression  by  the  Avssistant 
Attorney-General  can  not  be  regarded  as  an  authoritative  opinion  by 
him  upon  it. 

This  precise  question  was^  however,  decided  by  the  Department  on 
ilarch  22, 1899,  in  the  submitted  claim  of  William  H.  Walcutt,  referred 
to  in  the  Hagarty  decision,  and  it  was  then  held  that  ''  a  declaration 
for  pension  executed  before  the  right  to  receive  a  pension  accrues  is 
absolutely  void;"  affirming  decision  in  C.  D.  Penny  baker  (2  P.  D., 
257),  holding  that  a  declaration  executed  prior  and  filed  subsequent  to 
the  passage  of  the  act  of  January  29,  1887,  is  invalid;  and  overruling 
decision  in  H.  S.  Berlin  (4  P.  D.,  97),  holding  contm  as  to  a  declara- 
tion filed  under  the  act  of  June  27, 1890;  also  citing  with  approval,  as 
in  support  of  the  C.  D.  Pennybaker  decision,  the  dictum  of  the  Carley 
decision  (7  P.  D. ,  12)  to  the  effect  that  a  declaration  under  the  act  of 
January  29,  1887,  executed  prior  to  the  declarant's  sixt3'^-second  year 
or  prior  to  his  disability  would  be  invalid. 

The  attorneys  in  the  present  case  contend  that  "the  right  to  receive 
a  pension  accrues,"  not  on  discharge,  as  was  evidently  assumed  in  the 
Walcutt  decision,  but,  under  sections  4692  and  4693  of  the  Revised 
Statutes,  eo  instant!  and  ipso  facto  the  incurrence  in  line  of  duty  in 
service  of  a  disability,  and  that  a  declaration  may,  consequently,  be 
executed  on  such  incurrence,  although  it  ma}^  not,  perhaps,  be  filed  nor 
payment  of  pension  made  until  after  discharge.  ^ 

This  point  was  made  in  the  printed  brief  and  argument  of  the  attor- 
nej^s  in  the  Hagarty  case,  in  which  the  attorneys  in  the  present  case 
were  counsel.  •  A  distinction  was  then  sought  to  be  made  between  (1) 
the  substantive  right  of  pension,  (2)  the  right  to  file  a  claim,  and  (3) 
the  right  to  receive  payment,  which  rights  they  contend  may  not  be 
identical  in  point  of  time  of  accrual,  and  the  first  of  which  is,  they 
hold,  sufficient  to  support  the  execution  of  a  declaration,  the  other 
rights  being  only  limitations  upon  the  first. 
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Were  said  sections  4692  and  4693  the  sole  statutes  on  this  subject- 
matter,  some  such  distinction  might,  possibly,  be  made;  but  these 
sections  must  be  construed  in  connection  with  other  cognate  laws  in 
pari  materia,  and  when  so  construed  it  is  readily  seen  that  under  the 
present  laws  no  right  of  pension  can  accrue  prior  to  discharge. 

Said  sections  4692  and  4693  provide  as  follows: 

Every  pereon  specified  in  the  several  classes  enuroerated  in  the  following  section, 
who  has  been,  since  March  4,  1861,  or  who  is  hereafter  disabled  under  the  condi- 
tions therein  stated,  shall,  upon  making  due  proof  of  the  fact,  according  to  such 
forms  and  regulations  as  are  or  may  be  provided  in  pursuance  of  law,  be  placed  on 
the  list  of  invalid  pensioners  of  the  United  States  and  be  entitled  to  receive  *  * 
such  pension  as  is  hereinafter  provided    *    *    *; 

the  commencement  of  pension  to  be  also  "as  hereinafter  provided; 
and — 

The  i)er8on8  entitle<i  as  l^eneficiaries  under  the  preceding  section  are  as  follows: 
First.  Any  officer  »  *  »  or  any  enlisted  man  *  *  *  disabled  by  reaaon  of 
any  wound  or  injury  received  or  disease  contracted  while  in  the  service  of  the 
United  States  and  in  the  line  of  duty. 

Said  section  4724  provides  that — 

No  person  in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  a»  ^ 
invalid  and  the  pay  of^his  rank  or  station  in  the  service,  unless  the  disability  fo^ 
which  the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower 
grade  or  in  the  civil  branch  of  the  service. 

The  act  of  March  3,  1891,  provides  that — 

Hereafter  no  pension  shall  l>e  allowed  or  paid  to  any  officer,  noncommissioneo 
officer,  or  private  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States,  eitb®^ 
on  the  active  or  retired  list. 

And  the  act  of  March  3,  1879  (repealing  section  4709  of  the  Revised 
Statutes),  that  all  pensions  (for  disabilities  contracted  since  March  ^» 
1861)  shall  commence  from  the  death  or  discharge  of  the  person  on 
whose  account  granted  "if  the  disability  occurred  prior  to  discharge*' 
and  if  such  disabilit}^  occurred  after  discharge,  then  from  the  date  of 
actual  disability,"  or  from  the  termination  of  the  right  of  party  hav- 
ing prior  title  to  such  pension,  provided,  the  application  be  filed  pn^^ 
to  July  1,  1880;  "otherwise,  the  pension  shall  commence  from  the 
date  of  filing  the  application." 

It  is  manifest,  as  stated,  from  these  laws  that  no  right  of  pensi^^ 
can  accrue  prior  to  discharge  nor  an}^  right  to  pension  until  the  d*^^ 
be  actually  allowed.     Said  section  4692  makes  the  double  right  to  "^ 
"placed  on  the  list  of  invalid  pensioners"  and  "to  receive^    *    * 
pension  "  not  absolute  by  reason  merely  of  incurrence  of  the  disabili^J' 
as  specified  in  the  succeeding  section,  but  contingent  "upon  maki'^f 
due  proof  of  the  fact"  of  such  incurrence,  and  this  contingent  rigb^  ^^ 
limited  further  b}'^  the  provisions  as  to  commencement  and  paj^m^^ 
of  pension.     Congress  evidently  did  not  intend  in  said  section  4^^ 
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the  empty  honor  of  merely  being  placed  on  the  pension  roll  without 
Jie  right  also  to  receive  payment  of  pension.  The  object  and  purpose 
)f  the  pension  system  is  a  practical  benefit — the  payment  of  a  certain 
mm  at  certain  intervals  to  certain  beneficiaries — and  Congress  has 
^upied  with  the  right  to  be  placed  on  the  pension  roll  the  concurrent 
ight  to  receive  the  pension.  Furthermore,  the  act  of  March  3,  1891, 
explicitly  prohibits  any  allowance  as  well  as  any  payment  of  pension 
o  any  soldier  while  in  service.  Under  these  express  provisions  it  is 
lear  that  no  person  may  be  placed  on  the  pension  roll  under  said  sec- 
ions  4692  and  4693  except  and  until  he  be  entitled  to  receive  pay- 
ment of  pension,  which  can  not  be  until  he  shall  have  been  discharged 
rom  service  and  shall  have  filed  a  claim,  and  even  then  not  until  the 
laini  be  allowed. 

It  is  the  evident  intent  of  the  present  laws  that  discharge  shall  be 
n  essential  basic  fact  prerequisite  to  the  accruing  of  any  title;  and 
le  title  which  then  accrues  is  only  an  inchoate  one,  carrying  with  it 
o  right  whatever  other  than  the  mere  right  to  file  a  claim,  and 
Bmaining  inchoate  until  the  claim  be  actually  allowed,  the  filing  of 
^^e  claim  being  of  no  legal  effect  except  as  a  limitation  upon  payment 
f  the  pension. 

The  fact  of  discharge,  therefore,   is,  as  stated  by  the  Assistant 

ttorney-General,  an  item  of  proof  essential  to  pension,  and  must  be 
lleged  in  the  declaration.  This  being  so,  a  declaration  executed 
rior  to  discharge  is  void,  as  no  possible  title  to  pension  can  then 
sist  or  be  set  up. 

The  action  appealed  from  is  affirmed  accordingly. 


RERATING— INCREASE— ACTS  JUNE  «7,  1800,  ANI>  MARCH  6,  1896. 

William  I.  Bonsall. 

The  act  of  March  6, 1896,  has  no  application  to  this  case  for  the  reason  that  claim- 
ant's original  application  was  not  rejected,  suspended,  nor  dismissed. 

The  claim  for  increase  filed  March  9, 1899,  was  properly  rejected,  as  claimant  died 
before  being  examined  by  a  board  of  surgeons,  as  section  4698J  of  the  Revi8e<l 
Statutes  provides  that  no  increase  of  pension  shall  l^e  allowed  to  commence  prior 
to  the  date  of  the  examining  surgeon's  certificate  establishing  the  same,  made 
under  the  pending  claim  for  increase. 

sststant  Secretary  M,   W,  Millar'  to  tlie  Omhmissimier  of  Pensions^ 

March  20,  1903. 

The  appellant  in  the  above-entitled  case,  Emily  Bonsall,  is  complet- 
g  claim  of  William  Bonsall,  who  served  as  private  in  Company  C, 
iventh  Iowa  Volunteer  Infantry,  from  July  15,  1861,  until  March '24^ 
162,  she  bein^j^  his  lawful  widow. 


( 
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The  soldier  filed  his  original  declamtion,  claiming  a  pension  under 
the  aot  of  June  27,  1890,  on  August  22,  1892,  and  under  this  applica- 
tion a  rate  of  $6  was  allowed  for  rheumatism,  disease  of  heart,  and 
bronchitis.  On  January  26, 1894,  his  pension  was  increased  to  |8  per 
month,  and  under  date  of  December  22,  1896,  he  made  application 
for  a  further  increase,  which  was  rejected  July  22,  1897.  On  Jan- 
uary 3,- 1898,  he  filed  a  claim  for  increase  and  rerating  under  the 
provisions  of  the  acts  of  June  27, 1890,  and  March  6, 1896,  asking  that 
increased  rate  be  allowed  from  December  22, 1896,  the  date  of  his  W 
application. 

Before  this  claim  was  acted  upon  another  application  for  increase 
was  filed  March  9,  1899,  alleging  increased  disability  due  to  rheuma- 
tism, heart  disease,  and  results,  and  also  loss  of  left  arm  above  elbow. 
On  August  5,  1899,  the  soldier  died,  not  having  been  officially  medic- 
ally examined  under  this  last  application. 

Under  date  of  June  18,  1901,  both  claims  were  rejected  by  the  Pen- 
sion Bureau,  as  follows: 

Claim  for  rerating  under  act  of  March  6,  1896,  rejected;  not  entitled. 
Reject  for  lo88  of  arm,  alleged  Marc^h  9,  1899,  not  established,  and  soldier's  death 
aiid  no  medical  examination  since  filing. 

An  appeal  was  filed  June  26, 1901,  contending  that  the  action  of  the 
Bureau  was  erroneous  and  unjust.  It  is  stated  that  the  rejection  of 
the  claim  under  the  act  of  March  6,  1896,  was  conti-ary  to  the  cvi 
dcnoc  on  file  in  the  case  and  the  decisions  of  the  Department;  and  it  is 
further  alleged  that  the  evidence  in  the  case  shows  that  the  soldier  was 
absolutely  incapacitated  for  earning  a  support  by  any  kind  of  phv'^- 
ical  or  mentiil  labor,  and  that  he  should  have  been  given  the  maxinuini 
rate  under  the  provisions  of  the  second  section  of  the  act  of  June  27, 
1890. 

An  examination  of  the  certificates  of  medical  reports  and  the  evi- 
dence in  the  case  shows  unmistakably  that  the  soldier  was  not  entitled 
to  an  increased  rate. 

It  is  stilted  in  the  declaration,  and  also  in  the  appeal,  that  this  claim 
Wfis  made  under  the  provisions  of  the  second  section  of  the  act  of  June 
27,  1890,  and  the  act  of  March  6,  1896.  The  act  of  March  6,  1896, 
has  no  application  whatever  in  this  case.  In  the  general  appropriation 
bill  approved  March  6,  1896,  for  the  payment  of  invalid  and  other 
pensions  for  the  year  ending  June  30,  1897,  it  is  provided: 

That  whenever  a  claim  for  pension  under  the  act  of  June  27,  1890,  has  been,  or 
shall  hereafter  be,  rejected,  suspended,  or  dismissed,  and  a  new  application  nba^* 
have  l)een,  or  shall  hereafter  be,  allowed  in  such  claim,  such  pension  shall  J*te 
from  the  time  of  filing  the  first  applicatiop,  provided  the  evident^  shall  show  a 
pensionable  disability  to  have  existed,  or  to  exist,  at  the  time  of  filing  such  fi^*' 
application,  anything  in  any  law  or  ruling  of  the  Department  to  the  contrary 
notwithstanding. 
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It  is  clearly  apparent  that  this  act  relates  solely  to  the  coiiimence- 
lent  of  pensions  under  the  second  section  of  the  act  of  June  27, 1890, 
nd  is  restricted  in  its  application  to  a  particular  class  of  cases,  v'iz, 
aose  in  which  the  first  application  filed  has  been,  or  shall  hereafter 
e,  ''rejected,  suspended,  or  dismissed,"  and  subsequently  a  new 
pplication  has  been  or  shall  be  filed  and  pension  allowed.  In  evety 
Lich  case  the  pension  shall  commence  from  the  date  of  filing  the  first 
pplication,  provided  the  evidence  in  the  case  shall  show  a  pensionable 
isability  to  have  existed  at  that  date. 

This  makes  it  manifest  that  the  act  of  March  6,  1896,  can  have  no 
ossible  application  in  this  case  as  has  been  stated  before.  (See  cases 
f  James  J.  Durkee,  8  P.  D.,  152,  and  Wesley  Dalrymple,  10  P.  D., 
>0.) 

-As  above  snown  another  application  for  increase  was  filed  March  9, 
^99,  alleging  disability  due  to  rheumatism,  heart  disease  and  results, 
id  also  loss  of  left  arm  above  elbow.  Prior  to  an  official  medical 
camination,  on  August  5,  1899,  the  soldier  died,  as  a  result  of  an 
deration  amputating  his  arm. 

Section  4698i  of  the  Revised  Statutes  of  the  United  Statt^s  provides 
^  follows: 

Except  in  csuaes  of  permanent  specific  disabilities,  no  increase  of  pension  shall  be 
lowe<i  to  commence  prior  to  the  date  of  the  examining  surgeon's  itertificate  estab- 
(hing  the  same,  made  under  the  pending  claim  for  increase,  and  in  this,  as  well  as 
I  other  cases,  the  certificate  of  an  examining  surgeon  or  of  a  board  of  examining 
l^geons  shall  be  subject  to  the  approval  of  the  Commissioner  of  Pensions. 

It  will  be  readily  seen  from  this  provision  of  the  law  that  it  is  essen- 
^1  in  a  claim  for  increase  that  there  be  an  official  medical  examination, 
id  without  one  the  claim  necessarily  must  fail,  regardless  of  the  sol- 
er's  condition.  Otherwise  it  would  be  impossible  to  know  when  the 
creased  rate  should  commence.  This  has  been  clearly  and  fullv  dis- 
issed  in  the  opinions  of  this  Department  repeatedly .  It  appears  that 
is  claim  was  properly  adjudicated  in  accordance  with  existing  laws 
d  the  instructions  from  this  Department  to  the  Commissioner  of 
snsions,  July  28,  1897,  paragraph  6,  9  P.  D.,  93. 
Action  of  rejection  of  claim  filed  January  3,  1898,  affirmed,  as  no 
inifest  injustice  was  done,  no  error  of  law  or  fact  committed  in  fix- 
g  the  rate  of  pension. 
Action  of  rejection  of  claim  filed  March  9,  1899,  affirmed. 


{ 
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RESTOUATIOX— IlENBWALr-ACTS   OF   MARCH    3,    lOOl,    AND    MARCH  3, 

1865. 

Mary  Nicholas  as  widow  of  Francis  Wallace. 

Pension  certificate  having  been  duly  issue*!  in  Decemlxjr,  1864,  signed,  and  delivered 
to  claimant  as  widow  of  the  soldier,  she  was  "placed  upon  the  pension  roll" 
thereby  within  the  meaning  of  the  act  of  March  3,  1901,  although  no  pension 
wa«  ever  paid  her  under  such  certificate,  pension  being  subsequently,  under  the 
act  of  March  3,  1865,  granted  and  paid  the  soldier's  minor  child. 

Assistant  Secretary  M.   W,  MiU^r  to  the  Cominis^ioner  of  Penslms^ 

March  20,  1903. 

This  appellant,  Mary  Nicholas,  on  April  17,  1901,  filed  a  claim  under 
the  act  of  March  3,  1901,  for  renewal  of  pension,  originally  granted 
her  by  certificate  No.  35273,  issued  December  7,  1864,  as  widow  of 
Francis  Wallace,  who  died  July  2,  1863,  while  a  member  of  Company 
C,  Fourteenth  Indiana  Infantry,  and  terminated  by  her  remarriage 
October  27,  1864,  but  never  paid  to  her,  it  being  paid  instead,  under 
the  act  of  March  3, 1865,  to  a  minor  child  of  the  soldier,  under  certifi- 
cate No.  54523,  issued  August  30,  1865. 

Said  claim  was  rejected  in  June,  1901,  on  the  ground  that  claimant 
''was  never  a  pensioner  as  the  widow  of  the  deceased  soldier,  as 
required  by  the  provisions  of  said  act;"  and  on  July  16,  1901,  she 
appealed,  contending  that  she  was,  in  fact,  placed  upon  the  pension 
roll,  although  never  paid  the  pension,  and  is  therefore  entitled,  under 
section  1  of  the  act  of  March  3,  1901,  to  restoration. 

Said  a<?t  of  March  3,  1901,  amends  section  4708   of   the  Revise^ 
Statutes  by  adding  thereto  the  following  provision: 

That  any  widow  who  was  the  lawful  wife  of  any  officer  or  enlisted  man  in  tt^^ 
Army,  Navy,  or  Marine  Corps  of  the  United  States,  during  the  period  of  his  servi^^ 
in  any  war,  and  whose  name  was  placed  or  shall  hereafter  be  placecl  on  the  pensi<^^ 
roll  because  of  her  husband's  death  as  the  result  of  wound  or  injury  received  or  d^^ 
ease  contracted  in  such  military  or  naval  service,  and  whose  name  has  been  or  sh^-* 
hereafter  be  dropped  from  said  pension  roll  by  reason  of  her  marriage  to  anoth*=^ 
person  M'ho  has  since  died  or  Hhall  hereafter  die,  or  fror^i  whom  she  has  been  heret^^-^ 
fore  or  shall  1x3  hereafter  divorced,  upon  her  own  application  and  without  fault  <-^^^ 
her  part,  and  if  she  is  without  means  of  support  other  than  her  daily  labor  as  defin^^^^'^ 
by  the  acts  of  June  27,  1890,  and  May  9,  1900,  shall  l)e  entitled  to  have  her  nan:''*^ 
again  placed  on  the  pension  roll  at  the  rate  now  provided  for  widows  by  the  acts  -^-^ 


July  14,  1862,  March  3,  1873,  and  March  19,  1886,  such  pension  to  commence  iro 
the  date  of  filing  of  her  application  in  the  Pension  Bureau  after  the  approval  of  tl»>  '^^ 
act: 

And  provided  further  ^  That  where  such  widow  is  already  in  receipt  of  a  pensic^^" 
from  the  United  States  she  shall  not  he  entitled  to  restoration  under  this  act: 

And  provided  further  y  That  where  the  pension  of  said  widow  on  her  second  or  8t»^^ 
sequent  marriage  has  accrued  to  a  helpless  or  idiotic  child,  or  a  child  or  childr^^" 
under  the  age  of  16  years,  she  shall  not  be  entitled  to  restoration  under  this  *^ 
unless  said  helpless  or  idiotic  child,  or  child  or  children  under  16  years  of  age,  *^ 
then  a  member  or  members  of  her  family  and  cared  for  by  her,  and  upon  the  resto** 
tioa  of  said  widow  the  payment  of  pension  to  said  c\\\k\  c>i  Qb^V^T^TL^«^^.«:fiA8^ 
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Under  this  act  a  widow  must  have  been  '^  placed  on  the  pension  roll 
cause  of  her  husband^s  death  as  the  result  of  *  *  *  military  or 
iral  service,"  and  have  been  ''dropped  from  said  roll  by  reason  of 
r  marriage  to  another  person." 

Whether  this  appellant's  name  was  ever  actually  inscribed  upon  the 
1  of  the  agency  where  her  pension  certificate  was  made  payable  does 
t  appear.  Presumably  it  was.  But  whether  or  not  would  appear  to 
immaterial,  as  it  is  not  believed  the  law,  in  providing  the  widow 
)uld  have  been  placed  upon  the  pension  roll,  contemplated  such 
cription  upon  the  mere  payment  roll  of  an  agenc}',  but  the  admis- 
n  of  the  name  upon  the  general  pension  roll  of  the  Pension  Bureau 
that  of  one  to  whom  pension  is  or  has  been  granted.  The  mere  enter- 
f  and  recording  the  name  upon  the  roll,  however,  is  a  purely  minis- 
ial  act;  and  it  would  seem  that  the  true  construction  of  the  law 
uld  be  that  a  person  should  be  considered  as  placed  upon  the  pension 
1  when  the  pension  certificate  is  issued,  that  is,  when  it  is  duly 
:ned,  indorsed,  and  delivered  to  the  grantee.  The  grantee  thereby 
luires  a  right  to  be  inscribed  both  upon  the  general  pension  roll  of 
5  Government,  if  by  inadvertence  it  is  not  already  done,  and  upon 
i  particular  payment  roll  of  the  agency  where  his  certificate  is  made 
yable,  and  should  be  considered  in  law  as  having  been  so  inscribed, 
lether  actually  so  or  not. 

[n  John  R.  Goard  (9  P.  D.,  355)  the  Department  held  that  where  a 
nsioner's  disability  had  been  duly  and  finally  determined  not  to  have 
3n  incurred  in  line  of  duty,  and  that  he  was  not  therefore  entitled 
pension,  and  nothing  further  remained  to  be  done  except  to  strike 
i  name  from  the  rolls — 

t  omission  of  this  perfunctory  and  formal  act  pursuant  to  action  approve<l  for  drop- 
g  did  not  confer  ahy  benefit  upon  nor  deprive  him  of  any  right  he  might  have 
Ibad  his  name  actually  been  dropped  from  the  rolln.  Ah  a  matter  of  law  his 
De  was  dropped  from  the  rolls  to  all  intents  and  for  all  purposes.  Under  the 
ion  of  the  Bureau  the  claimant  stood  without  i)en8ionable  status,  and  the  reten- 
1  of  his  nume  upon  the  pension  roll  was  a  mere  nullity. 

The  records  show  this  appellant's  pension  certificate,  allowing  her 
ision  from  the  soldier's  death  to  the  date  of  her  remarriage,  was 
led  on  the  date  given  above,  was  recorded  in  Book  B,  volume  1, 
I^e278,  and  was  sent  to  her  attorne}-.  It  is  presumed,  therefore, 
have  been  delivered,  delivery  not  being  denied  (2  Wharton  on  Evi- 
ice,  sec.  1323). 
The  appellant  should,  accordingly,  be  held  to  have  been  placed  upon 

pension  roll  within  the  meaning  of  said  act. 
Jpon  this  ground  the  action  appealed  from  is  reversed,  other  points 

being  considered,  and  the  claim  remanded  for  further  adjudication 
ler  said  act  of  March  3, 1901;  attention  being  invited  also  to  the 
of  February  28,  1903,  amending  the  former  act. 
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SERVICE— RKCOIU>— EVIDENCE— PmOK  SERVICE— PKACTICE. 

Margaret  C.  Steele  (widow). 

In  the  al)8ence  of  a  record  in  the  War  Department  of  a  prior  military  eervioe  of  the 
deceased  soldier,  the  allegation  by  his  widow  that  he  had  such  prior  service  was 
immaterial,  and  the  rejection  of  her  claim  for  pension  upon  the  ground  of  her 
inability  to  furnish  evidence  showing  in  what  oiiganization  such  alleged  prior 
service  was  rendered  was  improper  and  erroneous. 

Amhtant  Secretary  M,  W.  Miller  to  the  Cornmissicmer  of  Petmons^ 

March  20,  1903. 

Margaret  0.  Steele  filed  in  the  Pension  Bureau  on  September  30, 
1897,  an  application  for  pension  under  the  provisions  of  the  third  sec- 
tion of  the  act  of  June  27,  1890,  as  widow  of  Thomas  A.  Steele,  late  a 
private  in  Company  K,  One  hundred  and  fortieth  Indiana  Volunteer 
Infantr} ,  alleging  that  said  soldier  had  served  for  more  than  ninety 
days  in  said  organization  during  the  war  of  the  rebellion,  had  been 
honorably  discharged  from  said  service,  and  had  died  on  Septcmter  1, 
1897,  leaving  her  as  his  lawful  widow  surviving,  without  other  means 
of  support  than  her  daily  labor. 

This  application  for  widow's  pension  was  rejected  on  August  U? 
1901,  upon  the  following  stated  ground: 

Ai>proved  for  rejection  on  the  ground  of  claimant's  declared  inability  to  furnish 
necessary  evidence  to  show  organizations  in  which  soldier  is  alleged  to  have  ren- 
dere<l  prior  service,  and  hence  inability  to  establish  her  title  to  pension. 

From  this  action  of  rejection  the  present  appeal  was  taken  on 
August  31,  1901. 

The  official  military  records  of  the  War  Department  show  that  the 
decejised  soldier  served  during  the  war  of  the  rebellion  in  the  above- 
named  organization  from  October  1,  1864,  to  July  11,  1865,  upon 
which  date  he  was  honorably  discharged  and  mustered  out  of  the  serv- 
ice with  his  company.  There  is  no  other  record  in  the  War  Depart- 
ment indicating  that  the  soldier  ever  rendered  any  other  military 
service  than  that  above  indicated,  or  that  he  ever  at  any  time  was  * 
member  of  any  other  organization  in  the  military  service  of  the 
United  States. 

The  deceased  soldier  was  himself  allowed  a  pension  under  the  pro* 
visions  of  the  second  section  of  the  act  of  June  27,  1890,  based  upon 
his  service  in  Company  K,  One  hundred  and  fortieth  Indiana  Volun- 
teer Infantry,  as  shown  by  the  records  of  the  War  Department,  which 
pension  he  drew  from  March,  1892,  to  the  date  of  his  death. 

The  only  evidence  appearing  in  this  case  indicating  that  the  soldier 

had  ever  rendered  a  prior  military  service  to  that  shown  by  th^ 

records  of  the  War  Department  consists  of  a  statement  by  this  appe'* 

lant  that  he  had  twice  enlisted  and  scm-v^^  m  tVi^  Army  prior  to  hi^ 
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ilistment  in  Company  K,  One  hundred  and  fortieth  Indiana  Volun- 
er  Infantry,  first  for  a  term  of  three  months,  and  second  for  a  term 
■  six  months.  She  states  that  her  husband  had  informed  her  that  he 
id  rendered  this  prior  service,  but  in  what  organizations,  whether 
ate  or  Federal,  or  in  what  capacity,  whether  as  an  enlisted  man  or 
civilian  emplo^^ee,  she  did  not  know.  Several  other  witnesses  have 
JO  stated  that  they  knew  that  the  deceased  soldier  had  rendered  prior 
ilitary  service  to  that  shown  by  the  record,  but  when,  for  how  long, 

what  organizations,  or  anything  else  whatever  about  it,  they  did 
•t  know. 

In  the  absence  of  any  record  in  the  War  Department  of  a  prior  mil- 
iry  service  by  the  soldier,  and  with  no  better  evidence  of  such  prior 
rvice  than  the  foregoing,  the  Department  would  presume  that  the 
Idier  had  rendered  no  other  military  service  during  the  war  of  the 
beilion  than  that  shown  by  the  record.  But  even  if  the  evidence 
IS  sufficient  to  establish  the  fact  that  the  soldier  had  rendered  a 
ior  military  service,  that  fact  would  be  immaterial  in  this  case  and 
iild  not  affect  this  appellant's  title  to  pension,  and  would  be  no  suffi- 
-nt  reason  for  denying  her  a  pension  under  the  act  of  June  27, 1890. 
All  the  facts  necessary  to  give  her  title  to  pension  under  the  provis- 
is  of  the  third  section  of  the  act  of  June  27,  1890,  so  far  at  least  as 
5  service  of  her  husband  is  concerned,  are  shown  by  the  record  in 
8  case,  and  the  mere  indefinite  statement  that  the  soldier  had  at 
He  time  or  somewhere  rendered  some  other  service  is  whollv  insuf- 
*nt  to  put  her  upon  proof  as  to  the  exact  facts  of  such  alleged 
'vice,  and  affords  no  basis  for  denying  her  a  pension  because  of  her 
.bility  to  furnish  such  proof. 

The  ground  upon  which  this  case  was  rejected  was  never  a  proper 
3  at  any  time,  but  the  fact  of  a  prior  service  of  the  soldier  is  now 
idered  absolutely  and  wholly  immaterial  in  any  case  like  this  by 
5  passage  of  the  joint  resolution  of  Congress  of  July  1,  1902.  The 
vice  of  this  soldier  that  is  shown  by  the  record  was  unciuestionably 

last  term  of  military  service;  it  was  of  more  than  six  months  dura- 
n;  it  was  faithfully  performed  throughout;  there  is  no  proof  that 

received  any  bounty  or  gratuity  at  his  enlistment  therein,  and  he 
8  honorably  discharged  therefrom.  It  can  therefore  make  no  par- 
le  of  difference,  so  far  as  the  title  of  this  appellant  to  pension  as  his 
iow  is  concerned,  whether  the  soldier  had  a  prior  term  of  military 
vice  or  not,  or  whether  he  had  been  honorably  discharged  from 
;h  prior  term  of  military  service  or  not,  since,  under  the  provisions 
the  second  section  of  said  joint  resolution,  he  must  be  held  and  con- 
ered  to  have  been  honorably  discharged  from  all  prior  terms  of 
vice,  if  he  had  any. 

The  Department  is  therefore  clearly  of  the  opinion  iVvait  IW  \«\<bQ>- 
Q  of  this  claim  for  widow^s  pension  upon  the  grovxn^  ^V»X^^  ^'^'j'^ 

r.  v.— VOL.  13—02 Id 
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error,  and  said  action  of  rejection  is  hereby  reversed  and  set  aside, 
and  you  are  directed  to  cause  said  claim  to  be  reopened  and  readju- 
dicated  upon  its  merits. 


INCltEASE—UEKATrNG— INSANE  PERSONS— BATE— COMMENCEMENT. 

Patrick  Mallon  (deceased). 

The  objective  conditions  nianifesteil  at  the  medi<;al  examination  made  of  the  soldier 
November  30,  1900,  purauant  to  his  claim  for  increase  filed  June  14,  1900,  when 
he  v/as  pensioned  at  the  second-grade  rate  for  "chronic  diarrhea,  and  disease  of 
mind  and  nervous  system,  result  of  sunstroke,"  were  such — when  considered  in 
connection  with  the  collateral  facts  adduced  in  the  case — ^as  warranted  the  allow- 
ancre  of  the  $50  rate  from  the  date  of  said  examination. 

Under  authority  vested  in  her  by  the  rule  laid  down  in  the  case  of  Joel  Ames,  insane 
(S  P.  D.,  171),  and  in  several  other  cases,  his  wife,  as  next  friend,  filed  a  claim 
for  the  rerating  of  his  invalid  claim  from  the  date  of  its  original  allowance,  con- 
tending that  he  was  entitled  to  either  the  $50  rate  or  the  $72  rate  from  said  date. 
This  contention  is  untenable,  as  by  the  express  terms  of  the  acts  of  March  4, 
1890,  and  July  14,  1892,  respectively,  the  rate  provided  by  the  former  act  can 
only  l)e  allowed  in  such  cases  as  the  one  at  bar  from  the  date  of  the  certificate  of 
an  examining  surgeon  or  board  of  Kurgeons,  showing  title  to  such  rate,  and  the 
allowance  of  the  rate  prescribed  in  the  latter  act  is  prohibited  from  any  date 
prior  to  the  date  of  such  a  certificate.  Title  to  the  $72  rate  was  not  shown;  and 
inasmuch  as  the  allowance  of  the  $50  rate  has  been  directed  in  the  soldier's  claim 
for  increase  no  other  readjustment  of  rates  is  warranted. 

AHfifHtavt  SecreUiry  M,    W,  Mllhr  to  the  Cmnmissioner  of  PeTmoM^ 

March  20,  190S, 

Patrick  Mallon,  deceased,  according  to  a  report  from  the  War 
Department  dated  January  13,  1900,  was  enlisted  August  6, 1884,  and 
assigned  to  Company  K,  Seventh  United  States  Infantry,  from  which 
organization  he  was  discharged  August  5, 1889.  He  was  again  enlisted 
November  19,  1889,  and  assigned  to  Company  A,  Nineteenth  United 
States  Infantry,  from  which  he  was  discharged  Februaiy  18,  1893,  but 
recnlisted  in  same  company  and  regiment  December  12,  1893,  and  was 
discharged  therefrom  December  11,  1898.  On  January  21,  1899,  he 
again  enlisted  and  was  assigned  to  Company  C,  Seventh  United  States 
Infantry,  from  which  he  was  discharged  July  30,  1899,  on  a  surgeon's 
certificate  of  disability  for  discharge. 

The  cause  for  discharge  assigned  in  such  certificate  of  disability  was: 

General  debility,  following  heat  prostration  while  in  Porto  Rico;  feebleness  of  gait; 
slowness  of  speech,  and,  at  times,  mental  wandering. 

On  the  24th  of  March,  1900,  a  certificate  of  pension  on  account  of 
chronic  diarrhea,  and  disease  of  mind  and  nervous  system,  result  of 
sunstroke,  at  the  second-grade  rate,  from  August  21, 1899,  the  date  of 
Ming  his  original  declaration  for  pension,  was  issued  to  the  soldier. 
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On  June  14,  1900,  he  filed  a  claim  for  increase,  wherein  he  alleged 
tbat  he  had  become  so  feeble  by  reason  of  the  fact  that  the  diseases  on 
account  of  which  he  was  pensioned  had  become  so  aggravated  that  he 
required  the  aid  of  another  person.  He  was  examined  pursuant  to 
this  application,  November  30,  1900,  at  Barnes  Hospital,  Soldiers' 
Home,  this  city,  by  the  secretary  of  one  of  the  local  boards  of  examin- 
ing surgeons.  He  had  been  an  intnate  of  this  hospital  ever  since  filing 
his  first  claim  for  pension. 

The  objective  conditions  manifested  at  the  said  medical  examination 
of  the  soldier  were,  according  to  the  certificate  thereof,  as  follows: 

Digestive  system:  Tongue  somewhat  coated;  some  epigastric  and  intestinal  tender- 
QesB.  Liver  and  spleen  neither  engoi^ed  nor  sensitive;  four  to  six  evacuations  daily 
sieged.  Nutrition  fair;  some  anaemia;  strength  {)oor.  Claimant  unable  to  state 
Atnoant,  but  alleges  recent  loss  of  weight.  Muscles  soft  and  flabby.  No  piles,  fissure, 
fistula,  or  prolapsus. 

Nervous  system:  Patellar  reflex  exaggerated.  Sensation  of  skin  of  body  and' 
extremities  increased.  Claimant  alleges  an  occasional  inability  to  control  evacua- 
tions of  bladder  and  bowels  (clothing  not  soiled  at  present).  Pupils  respond  to 
light,  shade,  and  distance  slowly.  Some  ankle  clonus.  No  girdle  pains  alleged. 
During  examination  claimant  answers  questions  slowly  and  has  a  marked  tendency 
to  cry.  Coordination  impaired.  Gait  slow,  unsteady,  and  somewhat  spastic.  Mem- 
ory poor;  headache  alleged.  Claimant  has  tendency  to  pitch  forward  and  backward 
^hile  standing.  Speech  unsteady  and  halting;  fainting  si^ells  alleged.  Claimant's 
mental  condition  is  poor;  he  answers  questions  with  great  effort,  cries,  and  efforts  to 
remember  past  occurrences  is  very  marked.  I  am  of  the  opinion  that  condition  of 
claimant's  nervous  system  is  due  to  cause  alleged.  No  hallucinations  or  delusions. 
Extremities  symmetrical.     Fifty  dollars  per  month. 

This  claimant  is  so  disabled  from  disease  of  digestive  system  and  disease  of  nervous 
system  as  to  require  the  frequent  and  periodical,  though  not  regular  and  constant, 
personal  aid  and  attendance  of  another  person  and  is  entitled  to  $50  i>er  month. 

Inasmuch  as  the  examining  surgeon  reported  that  the  pensioner 
required  "the  frequent  and  periodical,  though  not  regular  and  con- 
stant^ personal  aid  and  attendance  of  another  person"  by  reason  of  the 
causes  of  disability  for  which  he  was  pensioned,  and  that  he  was,  there- 
fore, entitled  to  the  $50  rate,  his  said  certificate  was  returned  to  him 
by  the  Bureau  for  a  statement  as  to  the  purposes  for  which  the  serv- 
ices of  another  pei'son  were  required,  and  it  was  asked:  "'Is  he  able  to 
dress  himself,  and  attend  to  calls  of  nature  unaided^  Can  he  feed 
himself?"     In  reply  to  such  query,  the  examining  surgeon  said: 

From  general  condition  of  claimant's  nervous  system  and  statements  made  ])y  doc- 
tor and  attendant  in  charge  the  claimant's  mental  condition  is  such  that  he  frequently 
needs  watching  and  restraint  to  keep  him  from  wandering  away  from  the  hospital, 
and  to  attend  to  calls  of  nature.  At  time  of  examination  he  had  to  be  aided  by 
attendant  to  dress,  although  able  to  undress. 

It  appears,  however,  that  the  Bureau  was  not  satisfied  that  the  con- 
ditions described  in  the  said  certificate  of  examination  brought  tlv^k 
case  within  the  purview  ot  the  provisions  of  tbe  act  oi  ^vt\\  \\^\^^^^^ 
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and,  consequently,  on  January  26, 1901,  rejected  the  claim  for  increase 
under  which  the  examination  referred  to  was  made. 

Subseq\iently,  on  April  13,  1901,  the  soldier's  wife,  ba  his  next 
friend,  filed  another  .claim  for  increase,  wherein  it  was  alleged  that  he 
required  '^the  constant  aid  and  attendance  of  another  person."  This 
claim  was  rejected  August  13,  1901,  on  the  ground  that  the  soldier 
died  without  being  medically  examined  thereunder.  In  support  of 
such  claim,  the  evidence  of  two  attendants  at  the  hospital  where  the 
soldier  was  then  being  treated  was  filed  April  15,  1901. 

Timothy  B.  Lebane  testified  as  follows: 

I  have  known  Patrick  Mallon,  late  Company  C,  Seventh  Infantry,  since  August 
16,  1899,  the  date  of  his  admission  to  this  hospital. 

This  man  is  without  doubt  a  mental  and  physical  wreck.  He  can  not  find  the 
dining  room  of  the  hospital  without  being  shown;  is  unable  to  dress  or  undress  him- 
self, owing  to  extreme  nervousness;  is  absent-minded  and  wanders  in  his  speech;  he 
is  shaky  and  feeble,  has  crying  spells,  and  can  not  get  along  without  an  attendant. 

I  have  had  charge  of  the  nurses  who  waited  on  him  since  he  came  to  the  home. 
The  opinion  of  all  is  that  he  is  demented  and  requires  an  attendant. 

August  Johnson  .said: 

1  have  known  Patrick  Mallon,  late  of  Company  C,  »Seventh  Infantry,  since  Feb- 
ruary 8,  1901.  This  man  is  without  a  doubt  a  mental  and  physical  wreck.  He  can 
not  find  the  dining  room  of  the  hospital  without  being  shown;  is  unable  to  dress  or 
undress  himself,  owing  to  extreme  nervousness;  is  absent-minded  and  wanders  in  his 
speech;  he  is  shaky  and  feeble,  has  crying  spells,  and  can  not  get  along  without  an 
attendant. 

I  have  had  charge  of  him  as  a  nurse  since  the  8th  of  February.  The  opinion  of 
all  is  that  he  is  demented  and  requires  an  attendant. 

The  rejection  of  the  said  claim  for  increa.se  on  the  grounds  stated 
was,  however,  the  only  action  that  could  be  taken  therein — for  in  the 
absence  of  a  njedical  examination  and  certificate  thereof  there  was  no 
date  from  which  an  increase  in  mte  could  have  been  made  to  com- 
mence, even  though  such  an  increase  had  been  warranted  by  the  then 
existing  conditions. 

The  wife  of  the  pensioner  also  filed  on  April  13,  1901,  as  his  next 
friend,  a  claim  for  the  rerating  of  his  pension  from  the  date  of  its 
commencement.  This  claim  was  rejected  August  15,  1901,  on  the 
ground  that  there  was  no  reason  from  a  medical  standpoint  for  any 
such  action. 

Inasmuch  as  both  of  these  said  claims  for  increase  and  rei'ating, 
respectively,  wore  instituted  by  the  wife  of  the  soldier  during  his  life- 
time, and  at  a  time  when  he  was  non  compos  mentis,  her  authority  to 
make  and  prosecute  the  same  was  vested  in  her  by  the  rule  laid  down 
in  the  case  of  Joel  Ames,  insane  (8  P.  D.,  171),  that — 

Where  a  person  has  l)een  judicially  declared  insane,  or  is  confineti  in  an  institution 
for  the  safe  keeping,  care,  and  treatment  of  the  insane,  he  must  prosecute  his  or  her 
claim  by  next  friend,  guardian,  or  committee;  but  payment  will  be  made  only  to 
the  qimUGed  guardhui  or  committee. 
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This  rule  reaffimed  similar  rules  previously  laid  down  in  the  ciises 
of  Simon  P.  Showalter  (7  P.  D.,  478)  and  Joseph  Crawford  (7  P.  D., 
582);  and  such  rules  were  again  promulgated  in  the  case  of  Benjamin 
R.  Mays  (10  P.  D.,  109).  Relative  to  that  part  of  the  rule  enunciated 
in  the  Ames  case  in  regard  to  the  person  or  persons  to  whom  the  pen- 
sion in  such  cases,  if  allowed,  could  be  paid,  it  was  held  in  the  Mays 
case  that — 

The  sailor  being  dead  and  the  right  to  the  pension  applied  for  having,  upon  his 
death,  vested  in  his  widow,  the  appointment  of  a  guardian  is,  of  course,  unnecessary. 
In  fact  it  might  l)e  di8i)en8ed  with,  even  if  he  were  alive,  by  the  exercise  of  the  dis- 
cretionary power  vested  in  the  Commissioner  of  Pensions  by  the  act  of  August  8,  1882. 

There  is  nothing  in  the  rules  recited  that  conflicts  with  the  rale  laid 
down  in  the  case  of  Leander  Moody,  deceased  (12  P.  D,,  212),  to  the 
effect  that  the  widow  of  a  deceased  soldier  has  no  more  right  to  file 
and  prosecute  a  claim  for  the  rerating  of  his  invalid  pension  after  his 
death  than  she  would  have  had  to  set  up  such  a  claim  during  his  life- 
time, or  to  have  filed  and  prosecuted  a  claim  for  original  invalid  pen- 
sion or  increase  of  same  in  his  name,  unless  he  was  mentally  incompe- 
tent to  prosecute  such  claims  himself  and  she  was  his  dul}^  appointed 
guardian.  It  might,  however,  have  been  well  in  this  connection  to 
have  added  the  words,  except  as  his  next  friend  or  as  his  committee. 
But  inasmuch  as  the  question  of  insanity  was  not  involved  in  the 
Moody  case  the  rules  applicable  to  the  cases  of  insane  persons  were 
not  referred  to  in  detail  in  the  consideration  of  such  case. 

In  consequence  of  the  aforesaid  adverse  actions  of  the  Bureau  in  the 
claims  referred  to,  a  separate  appeal  from  the  rejection  of  each  claim 
was  filed  November  23,  1901,  by  the  attorney  of  record  in  the  case. 

Considering  first  the  appeal  in  the  soldier's  claim  for  increase,  as 
that  claim  antedated  the  said  claim  for  rem  ting  filed  by  his  wife,  it  is 
noted  that  the  only  contention  therein  set  up  is,  in  effect,  that  the  con- 
ditions manifested  at  the  medical  examination  made  of  the  pensioner 
pursuant  to  his  said  claim  for  increase  wari-anted  the  allowance  of  the 
$50  rate  from  the  date  of  such  examination. 

The  report  of  said  examination,  in  so  far  as  the  pensioned  causes  of 
disability  are  concerned,  has  been  fully  set  out  above,  and  while  it  was 
not  as  complete  and  satisfactory  as  might  have  been  desired,  it  never- 
theless showed  that  the  degree  of  disabilit\^  due  to  said  pensioned 
causes  had,  as  might  have  been  expected,  by  reason  of  the  progressive 
nature  of  such  causes,  very  materially  increased  since  the  date  of  the 
first  medical  examination  made  of  the  soldier,  the  one  made  in  pursu- 
ance of  his  original  claim  for  pension,  viz.,  on  January  27,  IDOO.  This 
said  former  medical  examination  was  made  bv  a  full  board  of  exam- 
ining  surgeons  in  this  city,  before  which  the  soldier  was  then  able  to 
appear.  The  said  latter,  or  second  examination,  however,  was  mad^ 
bj'^  the  secretary  of  one  of  the  other  local  boards,  aud  ^\\\H  \wa^e  \\V  >i5ci.^ 
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hospital  where  the  soldier  was  then  confined,  by  reason  of  his  inability 
to  again  appear  before  a  full  board^of  surgeons.  This  fact  alone  would 
indicate  a  very  material  increase  of  disability. 

As  before  stated,  the  said  examining  surgeon  reported  in  his 
amended  certificate  of  the  examination  in  question  that — in  addition 
to  conditions  observed  bv  himself — the  doctor  and  attendants  at  the 
said  hospital  (Barnes  Hospital,  Soldiers'  Home,  District  of  Columbia, 
told  him  that  the  mental  condition  of  the  soldier  was  such  that  he 
needed  watching  and  restraint  to  keep  him  from  wandering  away  from 
the  hospital,  assistance  in  attending  to  calls  of  nature  and  in  dmssing. 
The  soldier  told  him  that  he  had  four  to  six  watery  evacutions  daily, 
and  that  occasionally  there  was  inability  to  control  either  his  bladder 
or  bowels.  There  was  no  evidence  of  any  attempt  on  the  part  of  the 
claimant  to  deceive  or  to  exaggerate  existing  conditions.  The  exam- 
ining surgeon  expressed  the  opinion  that  said  conditions,  as  he  found 
them,  warranted  the  allowance  of  the  $50  rate. 

On  November  8,  1900,  in  response  to  a  request  of  the  Bureau  there- 
for, the  attending  surgeon  at  the  aforesaid  hospital — a  major  and  sur- 
geon, U.  S.  Army — furnished,  through  the  governor  of  the  Soldiers' 
Home,  the  following  report  as  to  the  treatment  given  the  soldier  sub- 
sequent to  his  admission  to  the  Home,  August  15,  1899: 

In  hospital:  August  17,  1899  to  August  27,  1899,  and  October  3, 1899  to  March  10, 
1900,  for  general  physical  and  mental  weakness;  April  10  to  April  22,  1900,  for  ver- 
tigo; Octol^r  20,  1900  to  date  for  vertigo  and  mental  weakness.  He  needs  frequent 
and  {)eriodical  aid  and  attendance. 

The  soldier  was  still  in  the  hospital  when  he  was  examined,  as  before 
stated,  on  November  30, 1900;  and  it  is  made  to  appear,  in  the  afore- 
said appeal  in  the  claim  for  rerating  that  was  instituted  by  his  wife  as 
his  next  friend,  which  will  hereinafter  be  considered,  that  he  continued 
to  be  a  patient  in  said  hospital  until  about  June  1,  1901,  when  he  was 
transferred  to  the  Government  Hospital  for  the  Insane  (St.  Elizabeth's), 
this  city,  where  he  died  a  few  days  later,  on  June  3,  1901,  from 
"exhaustion  from  organic  disease  of  brain,  chronic  dementia,  with 
leptomeningitis,"  according  to  the  return  of  death  made  by  hisattenA 
ing  physician  at  this  hospital. 

These  additional  facts  show  that  the  conditions  on  account  of  which 
the  soldier  wa,s  pensioned  progressed  quite  mpidly  until  they  reached  a 
fatal  termination,  after  a  duration  of  three  years  and  two  weeks. 

After  fourteen  years  of  honorable  service  in  the  Regular  Army  of 
the  United  States,  the  soldier,  as  a  result  of  his  service  in  the  recent 
war  with  Spain,  was  visited  by  the  greatest  affliction  that  can  befalU 
human  being,  namely,  loss  of  reason. 

In  the  case  of  Lovell  Bullock  (12  P.  D.,  2U)  it  was  held: 

( 1)  That  inasmuch  as  there  is  no  provision  of  law,  as  is  the  case  in  total  blind* 
ness  and  in  other  sjxK^ific,  pt^rmanent  eauaea  ol  dVeaXAWX,^ ,  viVvvsk  prescribes  a  fixed 
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nte  for  insanity,  perse,  no  matter  what  the  degree  thereof  may  V)e,  neither  the  $50 

rate  nor  the  $72  rate  should  be  allowed  for  such  cause  of  disability  unless  the  degree 

of  disability  due  thereto  is  shown  to  be  such  as  to  wholly  disqualify  the  claimant  or 

pensioner  for  manual  labor,  and  aldo  necessitates  either  the  frequent  and  ])erio<lical 

or  the  regular  personal  aid  and  attendance  of  another  person.     (George  Welch,  3 

P.  D.,  121;  James  Caton,  6  P.  D.,  159;  Eppenetus  Mcintosh,  10  P.  D.,  172.) 

(2)  That  the  question  as  to  whether  or  not  a  pensioner  requires  the  personal  aid 

*nd  attendance  of  another  person  is  not  wholly  a  medical  one.     ( Mmun<l  O.  lieers, 

7  P.  D.,  113;  John  J.  Hill,  7  P.  D.,  142.) 

In  the  case  at  bar  the  inability  of  the  soldier  to  perfonn  manual 
labor  by  reason  of  the  causes  of  disability  for  which  he  was  granted  a 
Pension  was  never  questioned,  as  is  evidenced  by  the  allowance  of  the 
second-gi-ade  rate  for  such  causes  of  disability.  It  is  neither  cont(*nded 
nor  shown  that  he  was  so  totally  and  permanently  helpless  at  the  date 
of  the  last  medical  examination  to  which  he  was  subjected  as  to  require 
the  regular  personal  aid  and  attendance  of  another  person;  hence,  the 
only  question  to  be  detennined  is,  were  the  objective  conditions  mani- 
fested at  such  examination,  and  the  other  facts  collaterally  adduced  in 
the  premises,  such  as  to  warrant  the  conclusion  that  th(»  pensioner 
required  "the  frequent  and  periodical,  though  not  regular  and  con- 
stant, personal  aid  and  attendance  of  another  person,''  by  reason  of 
the  degree  of  disability  due  to  the  causes  accepted  as  of  service  origin; 
and  thus — it  having  already  been  established  that  he  was  *'totall\' 
incapacitated  for  performing  manual  labor  by  reason  of  disease  con- 
tracted in  the  service  of  the  United  States  and  in  line  of  dutv" — bring: 
the  case  within  the  pur\4ew  of  the  provisions  of  the  act  of  July  14, 
1892? 

In  the  judgment  of  the  Department,  the  facts  presented  in  this  case, 
as  herein  set  out,  show  that  the  amount- of  aid  and  attendance  both 
required  by  and  accorded  the  soldier  during  the  last  six  months  of  his 
life  by  reason  of  pensioned  causes  was  greater  than  that  either  required 
or  accorded  in  the  case  of  John  John.son  (9  P.  D.,  249),  in  which  the 
allowance  of  the  #50  rate  was  recommended  bv  the  Bureau,  or  in  the 
case  of  Ira  W.  Ha^^ford  (9  P.  D.,  307),  in  which  the  $50  rate  was 
allowed  by  direction  of  the  Department. 

It  is,  therefore,  hereby  held  that  the  action  of  January  26,  1901, 
rejecting  the  soldier's  claim  for  increase  was  error;  such  action  is 
reversed  accordingly,  and  with  the  return  of  the  papers  in  the  case 
the  Bureau  will  please  proceed  to  readjudicate  said  claim  in  accordance 
with  the  views  herein  enunciated  at  as  earl}^  a  date  as  pi-acticable,  iis 
the  case  has  been  made  special. 

Considering  next  the  appeal  in  the  claim  for  re  rating,  it  is  noted 
that  it  is  contended  by  the  attorney  of  record  in  the  case  that  the  evi- 
dence presented  shows  the  condition  of  the  soldier  to  have  been  such 
as  to  require  the  aid  and  attendance  of  another  person  from  tlie  date 
of  filing  his  original   application    for  pension',   tWl  tW  vv>\\^\\av>\s.^ 
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described  in  the  certificate  of  the  medical  examination  upon  which  the 
^0  rate  (second  grade)  was  based  also  showed  that  he  required  the  aid      j 
and  attendance  of  another  person,  and,  hence,  that  the  rate  allowed 
was  inadequate  to  the  degree  of  disability  shown. 

In  the  claim  for  a  rerating  of  the  soldier's  pension — filed  by  his  wife, 
as  his  next  friend — it  was  alleged  that  since  the  16th  day  of  August, 
1899,  the  former  had  been  a  patient  in  Barnes  Hospital,  Soldiers^ 
Home,  District  of  Columbia;  that  he  was  a  physical  and  mental  wreck, 
as  a  result  of  the  causes  of  disability  for  which  he  was  pensioned, 
requiring  the  regular  and  constant  aid  and  attendance  of  another  per- 
son; and  that  he  was  entitled  to  a  rating  of  $72  per  month  from  the 
date  of  his  original  allowance  of  pension;  but  in  the  pending  appeal 
from  the  rejection  of  said  claim  it  is  not  contended  that  a  rating  in 
excess  of  $50  per  month  should  have  been  allowed  in  lieu  of  the  second- 
grade  rate. 

It  matters  not,  however,  whether  it  is  claimed  or  contended  that 
either  the  one  or  the  other  of  said  rates  should  have  been  allowed  from 
the  date  on  which  the  invalid  pension  commenced,  as  either  or  both  of 
such  contentions  would  be  untenable.     By  the  specific  terms  of  the 
act  of  March  4, 1890,  which  provides  for  the  allowance  of  a  pension  at 
the  rate  of  $72  per  month  in  certain  classes  of  cases,  the  said  rate  can 
only  be  allowed  in  such  cases  as  the  one  at  bar  from  the  date  of  the 
certificate  of  an  examining  surgeon  or  board  of  surgeons  showing  the 
existence  of  a  condition  of  such  total  and  permanent  helplessness  from 
injuries  received  or  disease  contracted  in  the  service  and  line  of  duty 
as  to  require  the  regular  personal  aid  and  attendance  of  another  per- 
son, as  this  case  does  not  come  within  that  class  of  cases  otherwise 
provided  for  in  the  said  act.- 

By  the  express  terms  of  the  act  of  July  14,  1892,  which  established 
an  intermediate  rate  of  pension  between  $30  and  $72  per  month,  the 
rate  therein  provided,  namely,  $50  per  month,  can  not  be  made  to 
commence  from  any  date  in  any  case  except  from  and  after  the  date  of 
the  certificate  of  an  examining  surgeon  or  board  of  examining  sur- 
geons showing  the  existence  of  a  degree  of  disability  by  reason  of 
injuries  received  or  disease  contracted  in  the  service  and  line  of  duty 
that  not  only  totally  incapacitates  the  claimant  or  pensioner  for  per- 
forming manual  labor,  but  also  disables  him  to  such  an  extent  that  he 
requires  the  frequent  and  periodical,  though  not  regular  and  constant, 
personal  aid  and  attendance  of  another  person. 

Inasmuch  as  it  has  already  been  determined — in  the  considera- 
tion of  the  appeal  from  the  rejection  of  the  claim  for  increase,  filed 
by  the  soldier  during  his  lifetime — that  he  was  entitled  to  the  benefit  of 
the  provisions  of  the  act  of  Julj^  14, 1892,  from  November  30, 1900,  the 
date  of  the  medical  examination  held  pursuant  to  such  claim,  and 
the  datt^  of  the  second  and  last  medical  examination  held  in  the  case, 
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there  is  but  one  other  possible  date  from  which  a  prior  allowance  of 

either  the  $50  rate  or  the  $72  rate — were  title  to  either  of  such  rates 

^hown — could  be  made  to  commence  under  the  aforesaid  claim  for 

derating,  namely,  the  date  of  the  first  medical  examination  made  of  the 

soldier— January  27,  1900. 

As  heretofore  stated,  the  said  first  medical  examination  of  the  soldier 
Was  made  by  a  full  board  of  examining  surgeons.     The  findings  of  this 
l>oard  were  to  the  effect  that  the  claimant  was  "so  disabled  from  mel- 
ancholia as  to  be  wholly  incapacitated  for  the  performance  of  manual 
l^bor,"  and  that  he  was,  consequently^  "entitled  to  a  mting  of  $30  per 
Jlionth  "  (second  grade).     The  conditions  described  in  the  certificate  of 
Said  examination  were  not  such  as  to  warrant  the  conclusion  that  the 
Soldier  required  either  the  frequent  and  periodical,  or  the  regular  and 
constant,  personal  aid  and  attendance  of  another  person;  and  it  seems 
quite  evident  that  the  examining  surgeons  were  of  the  opinion  that  the 
second-grade  i-ate  was  adequate  to  the  degree  of  disability  then  mani- 
fested.    Inasmuch,  then,  as  the  allowance  of  neither  of  the  rates. in 
question  appears  to  have  been  warranted  from  the  date  of  the  said  first 
medical  examination  made  of  the  soldier,  the  only  other  date  from 
which  either  of  such  rates  could  be  allowed  under  the  said  claim  for 
rerating  is  the  date  of  the  second  and  last  medical  examination  to  which 
he  was  subjected;  but  in  view  of  the  fact  that  it  has  already  been 
decided  that  the  allowance  of  the  $50  i-ate  was  warranted  from  such 
date,  in  pursuance  of  the  soldier's  aforesaid  claim  for  increase,  and  of 
the  further  fact  that  it  has  also  been  decided  that  the  facts  presented 
did  not  warrant  the  allowance  of  the  $72  rate  from  that  date,  there  is 
no  other  readjustment  of  rates  that  can  be  made  in  the  case.     The 
action  appealed  from  in  the  claim  for  rerating  is,  therefore,  under  the 
circumstances,  hereby  aflSrmed. 
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Margery  Sharkey  v.  John  Sharkey. 

Pensioner's  contention  that  he  was  never  married  to  claimant  and  that  she  is  not  his 
lawful  wife,  is  not  sustained  by  the  evidence,  which  fairly  establishes  a  valid 
marriage  under  the  laws  of  Pennsylvania. 

Assistant  Secretary  M,   W,   Miller  to  the    Comnihsion^^  of  Pensions 

March  20,  1903. 

John  Sharkey,  a  pensioner  under  certificate  No.  415761,  appealed 
March  7,  1903,  from  the  Bureau  action  of  December  5,  1902,  allowing 
the  claim  of  Margery  Sharkey,  filed  December  1,  1902,  for  one-half 
his  pension  as  his  deserted  wife. 

Pensioner  contends  that  said  chiimant  is  not  his  wife;  that  he.  vr^a 
never  married  to  her. 
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Claimant  in  her  answer  to  the  appeal  filed  March  16, 1903,  contends 
that  she  was  married  to  pensioner  in  March,  1868,  at  Tidioute,  War- 
ren County,  Pa.,  and  lived  with  him  as  his  wife  until  he  deserted  her 
in  1883,  and  that  two  children  were  the  issue  of  said  marriage.  She 
^ves  the  name  and  address  of  a  witness  who  saw  her  marriage  certifi- 
cate before  it  was  destroyed  and  asks  that  the  witness  be  spedaUy 
examined. 

Pensioner  testified  before  the  special  examiner  August  9,  1902,  that 
he  cohabited  with  claimant  in  said  State  from  1868  to  1881,  although 
he  lived  with  her  but  about  two  and  one-half  years  during  said  period; 
that  he  recognized  and  introduced  her  as  his  wife  to  his  neighbors  and 
relatives,  and  they  were  so  regarded 'by  their  friends  and  neighbors; 
that  two  children  were  born  which  he  recognized  as  his;  and  that 
claimant  is  still  residing  on  propert}'^  owned  by  him,  but  denied  that 
he  was  ever  married  to  her. 

Claimant,  whose  testimony  is  shown  to  be  entitled  to  greater  weight 
than  that  of  pensioner,  testified  to  a  ceremonial  marriage  by  a  jus- 
tice of  the  peace  in  Tidioute,  Pa.,  in  March,  1868,  and  this  marriage 
is  fairly  established,  notwithstanding  the  fact  that  neither  the  justice 
of  the  peace  who  performed  the  ceremony  nor  either  of  the  witnesses 
who  were  present  can  be  found  or  the  witnesses  produced,  the  evi- 
dence tending  to  show  that  all  three  are  dead  and  the  certificate  of 
marriage  destroyed  by  fire.  Several  reputable  witnesses  who  knew 
the  parties  at  the  time  of  the  alleged  marriage  testif}^  that  it  was  gen- 
erally understood  at  the  time  that  claimant  and  pensioner  had  been 
married;  that  her  father  was  so  opposed  to  and  incensed  at  their  mar- 
riage that  he  moved  out  of  his  house  and  left  it  to  his  daughter  and 
the  pensioner,  who  continued  to  reside  therein  as  husband  and  wife. 
These  facts  are  admitted  by  pensioner. 

It  further  appears  that  pensioner  addressed  a  letter  to  claimant  July 
8,  1885,  as  ''Mrs.  John  Sharkey,"  in  which  he  gave  his  consent  to  her 
disposal  of  the  house  owned  by  him.  Pensioner  denied  writing  the 
letter,  but  admitted  his  signature  thereto.  The  letter  and  signature, 
however,  appear  to  be  in  the  same  handwriting. 

Claimant  is  shown  to  be  a  woman  of  excellent  reputation. 

The  Department  is  clearly  of  the  opinion  that  a  legal  noiarriage  of 
claimant  to  soldier  has  been  proved  Jis  required  h}'^  section  2  of  the  act 
of  August  7,  1882. 

In  the  case  of  Senser  et  al.  t*.  Bower  et  ux.  (1  Penrose  and  Watts,  Pa., 
450,),  the  question  involved  was  the  validity  of  the  marriage  of  Daniel 
Zinn  and  Catherine  Kitelinger.  The  evidence  showed  that  about  1796, 
Daniel  Zinn  left  the  house  of  a  neighbor  with  Catherine  Kitelinger  for 
the  purpose  of  being  married;  they  soon  returned,  and  it  was  under- 
stood that  they  were  then  man  and  wife,  and  they  lived  and  cohabited 
together  as  such  and  had  issue,  one  daughter. 
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It  also  appeared  that  many  years  prior  to  the  alleged  marriage  of 
iaid  parties,  said  Catherine  and  one  Jacob  Kitelinger  left  the  house  of 
L  neighber  to  go  and  be  married,  that  they  returned  soon  after  as  man 
md  wife,  and  lived  and  cohabited  together  as  such  for  several  years 
md  had  issue,  two  sons;  that  said  Kitelinger  went  to  the  western 
ountry ,  and  had  been  absent  about  seven  years  when  his  wife  married 
3aniel  Zinn.  There  had  been  a  report  that  Kitelinger  was  dead,  but 
.bout  a  year  after  Zinn  died  he  returned  and  took  up  with  his  wife 
.gain. 

It  was  contended  on  the  pail  of  the  plaintiffs  in  error  that — 

The  proof  of  each  marriage  of  Catherine  Kitelinger  was  the  same,  and  the  first 
iiarriage  heing  first  estal)liBhed,  no  other  marriage  could  be  established  by  the  same 
;ind  of  proof;  that  the  first  marriage  iKnng  thus  prove<i  by  legal  evidence,  there  can 
«  no  presumption  of  a  second  marriage  because  it  is  a  presumption  of  crime. 

The  court  declined  to  hear  the  attornevs  for  defendants  in  error 
nd  held  that — 

For  civil  purposes,  reputation  and  cohabitation  are  sufficient  evidence  of  marriage; 
nd  there  is  evidence  enough  in  the  case  to  show  that  the  plaintiff's  father  and 
lother  were  married  in  fact.  But  there  is  said  to  be  the  same  evidence  of  a  prece- 
ent  marriage  of  the  mother  with  another  man,  who  was  alive  at  her  second  mar- 
iage,  and  hence  a  supposed  dilemma.  But  the  proof  being  equal,  the  presumption 
)  in  favor  of  innocence;  and  so  far  is  this  carried  in  the  case  of  conflicting  presump- 
ions  that  the  one  in  favor  of  innocence  shall  prevail.  (Citing  Stark,  on  £v.,  p.  4 
nd  1248-1249.) 

The  court  below  had  held  the  second  marriage  valid  and  the  supreme 
ourt  of  Pennsylvania  affirmed  the  judgment. 

The  Bureau  action  appealed  from  was  fully  justified  b}'^  the  evidence 
nd  said  action  is  accordingly  affirmed. 


PRACTICE— ACT  MARCH  3,  1890— EVTDKNCE-AI»PBAI^. 

MoLLiE  A.  Pick  v.  John  H.  Pick. 

Claimant  having  failed  for  over  thirty  days,  after  receipt  of  notification  from  the 
Bureau,  to  furnish  evidence  require<l  as  to  her  necessitous  circumstances,  and 
there  being  no  satisfactory  evidence  in  the  case  as  to  her  financial  status,  her 
name  was  properly  droppe<i  from  the  rolls  January  12,  1903. 

^ew  or  additional  evidence  upon  the  merits  of  a  claim  for  division  of  pension  under 
the  act  of  March  3,  1899,  filed  after  the  appeal  can  not  be  considered  on  appeal. 
See  Rule  19,  of  Practice,  approved  February  25,  1903. 

isffistant  Secretary  M,   W,  Miller  to  the  C(nnmism(mer  of  Pensions^ 

March  '23,  1903, 

Mrs.  MoUie  A.  Pick  appealed  February  12,  1903,  from  the  Bureau 
iction  of  January  12,  1903,  dropping  her  name  from  the  roll,  on  the 
ground  that  she  had  faiJed  to  furnish  the  necesaavy  e\\^LV^w<i«^.\o  Y^<^n^ 
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that  she  is  in  necessitous  circumstances  within  the  meaning  of  the  act 
of  March  3,  1899. 
Claimant  contends  in  her  appeal  that — 

Evidence  of  her  financial  condition  had  been  famished  as  requested,  and  receipt  for 
same  has  never  been  acknowledged  by  the  Department,  and  that  she  is  ready  and 
willing  to  furnish  said  statement  in  full,  as  required. 

The  evidence  referred  to  by  claimant  consists  of  an  affidavit  of  claim- 
ant executed  March  3, 1903,  addressed  to  the  Secretary  of  the  Interior 
and  filed  March  9,  1903;  an  a^davit  of  the  assessor  verifying  claim- 
ant's affidavit,  and  a  statement  by  him  that  the  assessed  valuation  of 
claimant's  property  for  the  year  1902  was  $700. 

Claimant  filed  an  application  February  4, 1901,  for  one-half  the  pen- 
sion of  her  husband,  John  H.  Pick,  a  pensioner  under  certificate  No. 
801516.  Her  claim  was  allowed  by  Bureau  action  of  August  29, 1901, 
on  the  ground  that  pensioner  deserted  claimant,  his  lawful  wife,  who 
is  a  person  of  good  moral  character  and  in  necessitous  circumstances. 

One  of  the  essential  facts,  to  be  established  by  satisfactory  evidence, 
to  entitle  a  wife  to  one-half  of  her  husband's  pension  under  the  act  of 
March  3,  1899,  is  her  necessitous  circumstances.  The  only  testimony 
bearing  upon  this  question  was  the  affidavit  of  two  witnesses  who  tes- 
tified that  ''claimant  is,  we  believe,  in  necessitous  circumstances." 
This  testimony  was  in  the  nature  of  a  legal  conclusion,  and  stated  no 
facts  on  which  to  base  a  conclusion,  and  was  therefore  unsatisfactory 
and  insufficient.  Harris  v,  Harris  (12  P.  D.,  7-9  and  10).  Margaret 
E.  Davis  (10  P.  D.,  236-237). 

The  Bureau  therefore  very  properly  called  upon  x^laimant,  October 
18,  1902,  for  evidence  within  thirty  days  showing  the  character  and 
value  of  her  property  and  the  assessed  valuation  thereof,  which  com- 
munication was  received  by  claimant  October  25,  1902,  as  shown  by 
her  registry  receipt  card.  Claimant  failed  to  comply  with  said  Bureau 
requirement,  but  now  seeks  to  supply  the  evidence  called  for  and  have 
it  considered  on  appeal.  If  this  were  done  it  would  result  in  trans- 
ferring the  primary  duty  of  adjudication  from  the  Commissioner  of 
Pensions  to  the  Secretary  of  the  Interior,  whereas  the  law  imposes  that 
duty  primarily  upon  the  Commissioner,  the  duties  of  the  Secretary 
being  appellate  and  supervisory.  Rule,  19  of  Practice,  approved 
February  25,  1903,  provides  that — 

No  additional  evidence  upon  the  merits  of  the  claim  should  be  filed  by  either  appel- 
lant or  appellee,  or  considered  on  appeal. 

Claimant  having  failed  for  over  thirty  days,  after  receipt  of  notifi 
cation  from  the  Bureau,  to  furnish  evidence  required  as  to  her  neces- 
sitous circumstances,  and  there  being  no  satisfactory^  evidence  in  the 
case  as  to  her  financial  status,  her  name  was  properly  dropped  from 
the  rolls  January  12,  1908. 
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It  also  follows  that  new  or  additional  evidence  upon  the  merits  of  a 
claim  for  division  of  pension  under  the  act  of  March  3,  1899,  filed 
after  the  appeal  can  not  be  considered  on  appeal. 

It  is  perhaps  proper  to  state  that  the  construction  placed  upon 
the  words,  "necessitous  circumstances,"  in  the  act  of  March  3,  1899, 
was  considered  and  discussed  in  the  cases  of  Fisher  v,  Fisher  (12 
P-  D.,  336);  Pierce  v.  Pierce  (ibid,  412-415);  and  Dustin  v,  Dustin 
(13P.  D.,  77). 

The  action  appealed  from  is  affirmed. 


DESERTION— SEPARATION— EVIDENCE-ACT  MARCH  8,  1899. 

Frances  Whitney  v.  Wh^liam  W.  Whitney. 

^he  evidence  in  this  case  fails  to  show  that  pensioner  deserted  claimant,  or  that  she 
was  legally  justified  in  leaving  him.  Separation  by  mutual  consent  is  not 
desertion.  Harris  r.  Harris  (12  P.  D.,  7-12),  Coats  v.  Coais  (ibid,  507),  and 
Smith  r.  Smith  (13  P.  D.) 

^^istant  Secretary  M,    W,  Miller  to  the  Catnmissioner  of  Pen»ion8^ 

March  ^3,  1903. 

Mrs.  Frances  Whitney  appealed  February  12,  1903,  from  the 
Hureau  action  of  January  14,  1903,  rejecting  her  claim  filed  July  25, 
l5)02,  for  one-half  the  pension  of  her  husband,  William  W.  Whitney, 
On  the  ground  that  desertion  in  its  legal  sense  was  not  established. 

Claimant  contends  that  said  Bureau  action  was  erroneous  for  the 
I'eason  that  she  has 

fully  established  the  fact  of  desertion  and  nonprovision  on  the  part  of  her  said 
husband,  and  consequently  forcing  her  out  to  earn  her  own  living. 

Claimant  testified  in  an  affidavit  tiled  Jul}'^  25,  1902,  as  follows: 

She  does  not  claim  that  her  husband  deserted  her — that  is,  that  he  left  her  home 
and  went  away — but  that  by  reason  of  his  not  providing  for  her  and  their  children 
she  was  compelled  to  leave  and  abandon  him  and  go  out  and  make  a  living  for 
herself. 

Pensioner  testified  in  an  affidavit  filed  October  11,  1902,  that  while 
absent  from  home  at  work  claimant  left  him;  that  on  his  return  to 
their  home  he  found  that  she  had  taken  nearlv  all  the  furniture  and 
absconded;  that  he  gave  her  no  cause  for  leaving  him  and  never 
lecefved  any  communication  from  her  after  she  left  him,  and  he 
furnished  the  affidavits  of  several  witnesses  to  sustain  his  contention. 

The  evidence  wholly  fails  to  show  to  what  extent,  if  any,  pensioner 
failed  to  provide  for  claimant  or  that  pensioner  deserted  claimant  or 
drove  her  from  the  marital  home,  or  that  claimant  was  legally  justified 
in  leaving  her  husband.  His  absence  from  her  is  certainly  not  against 
her  consent.     Separation  by  mutual  consent  \s  not  de^^ttvoTi, 
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As  stated  in  the  case  of  Harris  v.  Harris  (12  P.  D.,  7-12): 

Desertion  can  only  be  complained  of  when  it  is  against  the  will  of  the  party  who 
is  deserted.  If  theie  be  a  separation  by  consent,  that  consent  shows  that  the  paitiee 
deem  it  no  grievance  to  be  deprived  of  each,  other's  society. 

A  separation  commenced  or  continued  by  mutual  consent  or  agree- 
ment does  not  constitute  desertion.  (9  Am.  and  Eng.  Ency.  of  Law, 
2d  exl.,  775,  and  note  4;  Wright  v.  Wright,  80  Mich.,  572;  Ingersoll 
V.  IngersoU,  49  Pa.  St._,  249,  and  reported  in  88  Am.  Dec,  500; 
Schouler's  Domestic  Relations,  5th  ed'.,  320-339.) 

See  also  departmental  decisions  in  the  cases  of  Coats  v.  Coats  (12 
P.  D.,  507),  and  Smith  v.  Smith  (13  P.  D.,  177). 

The  Bureau  action  appealed  from  was  fully  justified  by  the  evidence 
in  the  case,  the  law  applicable  thereto  and  the  decisions  of  this 
Department. 

Said  action  is  accordingly  affirmed. 


iiivision  of  pension— act  march  3,  1800— necessitous 

circumstances. 

Sarah  E.  Daugherty  v.  William  Doherty. 

Claimant  m  the  possession  of  $2,300  worth  of  real  and  personal  estate  is  not  in  neces- 
sitous circumstances  within  the  meaning  of  the  act  of  March  3,  1899,  her  hus- 
band being  over  77  years  of  age  and  his  means  of  support  limited  to  his  pensioD 
of  $10  per  month. 

Assistant  Secretary  M.   W.  Miller  to  the  Ccyinmisaioner  of  PenswM^ 

March  20,  1903. 

Sarah  E.  Daugherty  appealed  February  20,  1903,  from  the  Bureau 
action  of  January  24,  1903,  rejecting  her  claim  filed  July  7,  1902,  for 
one-half  her  husband's  pension,  on  the  ground  that  she  was  not  in 
necessitous  circumstances  within  the  meaning  of  the  act  of  March  3, 
1899. 

Pensioner,  whose  name  appears  to  be  spelled  Doherty,  was  married 
to  claimant  under  the  name  of  Daugherty. 

She  contends  in  her  appeal  that  she  is  in  necessitous  circumstances, 
as  her  home  is  mortgaged  and  the  income  on  money  due  her  is  not 
sufficient  to  keep  her  in  necessary  food  and  clothing  and  pay  interest 
on  her  home;  that  the  Department  has  frequently  held  that  a  widow 
is  dependent  if  her  income  was  less  than  $250  per  annum. 

Pensioner,  by  her  attorney  in  his  answer  to  said  appeal  filed  February 
21,  1903,  contends  that  claimant  is  not  in  necessitous  circumstances; 
that  aside  from  her  home  she  has  recently  sold  one  piece  of  property 
for  $2,000,  and  that  he  has  no  property  but  his  pension. 

According  to  claimant's  testimony  it  appears  that  she  is  the  owner 
of  a  house  valued  by  her  at  $500,  but  mortgaged  for  $200;  that  she 
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sold  a  livery  bam  for  $2,000,  and  after  paying  oflf  the  mortgage  had 
left  but  $1,800;  that  she  was  50  years  of  age  and  had  earned  "'  nothing 
to  amount  to  anything  from  her  daily  labor." 

Pensioner  is  over  77  years  of  age,  and  his  means  of  support  appears 
to  be  limited  to  his  pension  of  $10  per  month. 

The  departmental  decisions  in  reference  to  dependent  widows  under 
the  act  of  May  9,  1900,  wherein  it  is  held  that  the  widow  designated 
in  said  act  who  is  without  other  means  of  support  than  her  daily  labor 
and  an  actual  net  income  of  not  exceeding  $250  per  year  is  dependent 
within  the  meaning  of  said  act  of  May  9,  1900,  are  not  authority  for 
holding  that  a  wife  in  like  financial  condition  is  in  '^  necessitous  cir- 
cumstances "  within  the  meaning  of  the  act  of  March  3, 1899,  by  reason 
of  the  diflference  in  the  provisions  of  the  two  acts.  Prior  to  the  act  of 
May  9,  1900,  a  wife  with  a  net  income  of  $250  could  not  have  been 
held  to  be  dependent  under  the  act  of  June  27,  1890,  which  provided 
pension  for  certain  widows  designated  in  the  act  who  were  "  without 
<^ther  means  of  support  than  their  daily  labor."  Eveline  Holtsworth 
(7  P.  D.,  48);  Angelina  M.  Bishop  (8  P.  D.,  357);  Ann  F.  Pinckley 
(Ibid,  446);  Maiy  E.  Hughes  (10  P.  D.,  67-71). 

The  act  of  March  3,  1899,  contains  no  such  provision  in  relation  to 
dependence  as  was  embraced  in  the  act  of  June  27,  1890,  and  the 
^Oaendatory  act  of  May  9,  1900,  but  provides  among  other  conditions 
to  entitle  a  wife  to  a  division  of  her  husband's  pension,  that  she  should 
be  shown  to  be  in  ''  necessitous  circumstances." 

The  construction  to  be  given  these  words  was  first  considered  by 
the  Department  in  the  case  of  Fisher  v.  Fisher  (12  P.*  D.,  336),  wherein 
it  was  held  that — 

Pensioner'B  condition  in  life  becomes  material  in  determining  the  "  necessitous 
condition"  of  the  wife,  as  those  words  in  the  statute  naturally  refer  to  her  need  of 
those  necessaries  suitable  to  her  situation  and  his  condition  in  life,  and  which  the 
husband  is  bound  to  provide  or  for  which  he  is  liable  on  an  implied  contract  in  case 
he  foils  to  provide.  See  2  Kent,  p.  146;  15th  Am.  and  Eng.  Ency.  of  Law  (2d  ed.)i 
p.  875  (f),  and  note  1,  p.  877;  Clark  v.  Cox  (32  Mich.,  204,  211,  and  212). 

The  courts,  in  passsing  upon  the  question  of  the  wife's  necessitous  circumstances, 
invariably  refer  to  the  husband's  physical  and  financial  ability,  his  condition  in  life, 
as  well  as  the  social  condition  of  the  parties. 

No  absolute  rule  can  therefore  be  laid  down  which  will  be  applicable  alike  to  all 
cases,  but  the  fact  as  to  whether  the  wife  is  or  is  not  in  necessitous  circumstances 
should,  in  the  opinion  of  the  Department,  be  ascertained  and  determined  according 
to  the  evidence  in  each  particular  case,  applying  the  well-known  rules  of  law  in 
caaes  involving  the  question  of  necessaries.  (See  Stewart  on  Marriage  and  Divorce, 
par.  180.) 

As  stated  by  Justice  Cooley  in  the  case  of  Clark  v.  Cox  (supra) : 

"To  leave  out  of  view  the  income  or  the  capacity  to  earn  or  produce  one  *  *  * 
is  to  omit  the  most  important  factor  in  the  problem.'' 

The  Department  is  of  the  opinion  that  the  foregoing  reasoning  of  Justice  Cooley 
is  applicable  to  this  case,  and  that  the  financial  and  necessitous  condltloYv  q1  IVv^ 
pensioner  should  be  taken  into  consideration  in  determmvng  1\\«  «uc\,\)aX  \i^x:»»9&\\fiN^ 
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condition  of  the  claimant.    They  are  facte  which  should  be  considered  in  connection 
with  other  facte  in  the  case. 

See  also  departmental  decisions  in  the  ca^es  of  Pierce  v.  Pierce 
(12  P.  D.,  412),  and  Dustin  v.  Dustin  (13  P.  D.,  77). 

In  harmony  with  the  foregoing  decisions  the  Department  is  clearly 
of  the  opinion  that  a  claimant  in  the  possession  of  $2,300  worth  of 
real  and  personal  estate  is  not  in  necessitous  circumstances  within  the 
meaning  of  the  act  of  March  3,  1899,  her  husband  being  over  77  years 
of  age  and  his  means  of  support  limited  to  his  pension  of  $10  per 
month. 

The  action  appealed  from  is  accordingly  aiBimed. 


PRACTICE-INCIIEASE-TEST  MEDICAL.  EXAMINATION- 
COMMENCEMENT. 

JosiAH  Morgan. 

Where  a  claim  for  increase  has  been  rejected,  but  thereafter  another  test  medical 
examination  is  ordered,  such  action  is  a  reopening  of  the  claim,  and  increase 
may  be  allowed  from  the  date  of  such  last  examination  establishing  an  increased 
disability.    See  order  No.  22,  par.  8. 

Assistant  Secretary  M,  W,  Miller  to  tJie  Commissioner  of  Pemtm^^ 

March  26,  1903. 

This  appellant,  Josiah  Morgan,  formerly  private  in  (Jompany  F, 
Twenty-ninth  Illinois  Volunteer  Infantry,  is  a  pensioner  under  the 
general  law  on  account  of  bronchitis  and  resulting  disease  of  throat 
at  the  rate  of  $8  per  month.  He  filed,  August  16,  1899,  a  claim  for 
increase,  which  was  rejected  January  25,  1901,  on  the  ground  that  the 
rate  of  pension  he  wa«  then  receiving  was  shown  to  be  commensurate 
with  the  degree  of  disability  resulting  from  the  causes  for  which  he 
is  pensioned. 

He  entered  an  appeal  from  this  action  February  4,  1901,  through 
the  recognized  attorney  in  the  case,  contending  the  same  was  contrary 
to  the  evidence. 

The  papers  were  transmitted  to  the  Department  September  5, 1902, 
accompanied  by  an  opinion  of  the  medical  referee,  to  which  the  Bureau 
invited  attention  and  stated  the  action  proposed  by  said  officer  in  his 
opinion  would  be  taken  if  it  meet  the  approval  of  the  Department. 

The  opinion  to  which  reference  is  made  is  dated  September  4,  1902, 
and  reads  as  follows: 

Appeal  is  made  from  the  medical  action  of  January  25,  1901,  rejecting  the  claim 
for  increase  under  the  general  law. 

U|X)n  a  review  of  the  claim  it  is  found  that  the  certificate  of  medical  examination 
upon  which  the  said  action  was  based  is  invalid,  as  the  board  of  surgeons  have  failed 
to  recommenil  ratings  for  the  disabilities  described.  See  decision  of  honorable 
AaeisUnt  Secretary,  February  l,  1896,  in  c^ati  ol  Momo  B^berta  (P.  D.,  vol.  8,  p.  83). 
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Therefore  permiseion  is  requested  to  order  a  test  medical  examination,  the  instruc- 
tions for  which  should  be  prepared  in  this  division. 

The  Department  duly  granted  permission  to  order  the  examination. 
The  Bureau  retransmitted  the  papers,  March  16, 1903,  to  the  Depart- 
ment with  the  following  report  of  theActingCommissioner  of  Pensions: 

Respectfully  transmitted  to  the  honorable  Secretary  with  the  opinion  that  the 
action  appealed  from  should  be  adhered  to. 

Attention  is  invited  to  the  opinion  of  the  medical  referee,  dated  March  14,  1903, 
which  in  fact  adheres  to  the  rejection  of  increase  to  which  the  appeal  relates. 

A  legal  approval  cannot  be  made  as  a  basis  for  allowance  of  an  increased  rate  from 
the  date  of  the  test  medical  examination  as  proposed  by  the  medical  referee,  for  the 
'reason  that  there  is  no  claim  for  increase  pending  as  required  by  section  4698^, 
^vieed  Statutes.  The  claim  for  increase  filed  August  16,  1899,  was  disposed  of  by 
the  action  of  January  25,  1901,  and  that  claim  can  have  no  efficacy  as  a  basis  for 
^Uowanct^  of  increase — can  not  be  regarded  as  pending,  unless  the  action  of  January 
25, 1901,  be  utterly  vacated  and  set  aside  as  erroneous.  The  test  examination  was 
Warranted  only  for  the  purpose  of  aiding  in  determining  the  accuracy  of  that  former 
Action,  and  can  not  properly  be  used  to  fix  the  date  of  a  future  increase,  if,  as  in  this 
*^=ftse,  it  be  held  that  the  rejection  in  question  was  proper. 

The  only  question  in  issue  under  this  appeal  is  whether  increase  from  medical 
Examination  date<i  March  7,  1900,  was  or  was  not  warranted. 

This  is  a  matter  of  some  importance,  as  it  involves  a  principle  of  practice  of  wider 
application  than  this  single  case. 

The  medical  referee  in  his  opinion,  to  which  reference  is  made  in  the 
preceding  report,  says: 

The  certificate  of  the  test  medical  examination  suggeste<l  by  the  medical  opinion 
of  September  4,  1902,  and  subsetjuently  authorized  by  the  honorable  Assistant  Sec- 
retarv,  is  now  with  the  case  and  has  been  carefuUv  considered.  This  certificate  shows 
that  the  claimant  is  suffering  from  bronchitis  and  disease  of  throat,  and  resulting 
slight  deafness  of  both  ears. 

When  the  ajse  is  reopened  and  resubmitted,  with  legal  approval  for  the  pensioned 
disabilities,  the  rate  of  fourteen-eighteenths  will  be  allowed  from  February  11,  1903, 
the  date  of  the  test  medical  examination  under  the  claim  in  contention.  No  prior 
increase  is  warranted. 

The  Acting  Commissioner's  holding  in  his  opinion  hereinbefore 
quoted  is  not  tenable  for  the  following  reasons: 

First.  The  test  examination  was  neither  taken  or  ordered  to  be  taken 
'^only ''  for  the  purpose  of  aiding  in  a  determination  as  to  the  accuracy 
of  the  former  medical  examination  of  this  claimant.  The  Bureau 
repudiated  the  certificate  originall}'  filed,  and  held  it  to  be  invalid. 
For  this  reason,  and  for  this  reason  only,  a  test  medical  examination  was 
suggested  b}'^  the  Bureau  in  order  that,  in  the  absence  of  a  medical  cer- 
tificate (the  original  one  being  invalid)  one  should  be  obtained  and  filed. 

This  last  medical  certificate  is,  under  the  procedure  had  in  this  case 
at  the  instance  of  the  Bureau,  the  only  lawful  medical  certificate  in 
this  case  since  the  claim  for  increase  was  filed.  It  is  diflScult,  then,  to 
understand  why  this  claimant  should  not  be  rated  from  the  date  of  the 
medical  certificate  under  his  claim  f oi  increase.    T\i^  \a.>N  ^o  \^«i^\xvi^. 

p,  D.—voL,  13 — 02 20 
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Second.  Bureau  order  22,  paragraph  8,  is  as  follows: 

Where,  after  the  rejection  of  a  claim  for  increase,  a  doubt  exists  as  to  whether  it 
was  properly  rejecteti  and  another  medical  examination  of  claimart  is  ordered,  such 
action  is  in  effect  a  reopening  of  the  rejected  claim,  which  thereby  becomes  a  pending 
claim,  and  increase  may  be  allowed  from  the  date  of  the  last  examination  if  war- 
ranted by  the  degree  of  disability  then  existing. 

It  is  clearly  appareut  from  this  order  that  it  is  the  established  prac- 
tice of  the  Bureau  to  allow  increase  of  rate  to  commence  from  the 
date  of  a  medical  certificate  showing  the  condition  of  a  claimant,  which 
said  last  medical  certificate  has  been  secured  b}'  reason  of  improper, 
or  supposed  improper,  action  under  a  former  medical  certificate.  It 
is  needless  to  say  that  the  practice  under  order  22  has  been  repeatedly 
sustained  by  the  Department  as  lawful. 

Third.  V/hether  or  not  the  claimant's  present  claim  was  pending 
under  the  facts  herein  set  forth  is  f ullv  answered  by  the  statement  in 
order  22  where  it  is  said,  "'  such  action  (another  medical  examination) 
is  in  effect  a  reopening  of  the  rejected  claim  which  thereby  becomes  a 
pending  claim."     Aside,  however,  from  this  order  it  can  not  be  legally 
held  that  the  within  claim  was  not  a  pending  one  at  the  time  of  the 
test  examination.     The  claimant  had  filed  a  legal  declaration,  and  no 
valid  action  had  been  taken  thereunder.-    He  was  entitled  to  have  his 
claim  acted  upon,  and  there  was  no  evidence  on  which  to  base  a  valid 
action  until  the  certificate  of  the  test  examination  was  filed.     The  claim 
was  pending  at  the  date  the  test  medical  examination  was  held,  and  it 
was  also  pending  until  it  had  been  legally  adjudicated.     Such  adjudi- 
cation could  not  be  had  until  the  contents  of  the  certificate  of  the  test 
medical  examination  had  been  passed  upon.     This  last  certificate  is, 
in  fact,  the  only  evidence  in  this  case  which  could  be  considered  by 
the  Bureau:  it  was  an  examination  held  solely  for  the  reason  that  the 
former  certificate  was  invalid. 

The  last  paragraph  of  the  Acting  Commissioner's  communication  is 
as  follows: 

This  is  a  matter  of  some  importance,  as  it  involves  a  principle  of  practice,  of  wider 
application  than  this  single  case. 

The  practice  involved  appears  to  be  well  settled  by  order  22,  already 
quoted;  it  can  not  have  any  wide  application  unless  said  oi*der  has 
been  rescinded,  and  if  it  has  been  rescinded  it  has  been  without  the 
knowledge  of  the  Department. 

As  to  the  statement  that  the  only  question  in  issue  is  whether  increase 
from  medical  examination  dated  March  7,  1900,  was  or  was  not  war- 
rant(^d,  it  is  remarked  that  such  is  not  substantiated  by  the  facts  in  the 
case.  The  true  issue  is,  is  the  claimant  entitled  to  increase  under  his 
declaration  filed  August  10,  lSi)l),  and  this  question  can  onh'  l)e 
answered  by  consideration  of  the  onlv  valid  medical  certificate  made 
under  the  claim,  and  that  certificate  is  the  certificate  dated  February 
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11, 1903,  the  same  being  the  result  of  a  medical  examination  suggested 
by  the  Bureau. 

The  question  being  one  solely  as  to  increase  it  is  noted  the  medical 
referee  concludes  that  a  rate  of  $14  per  month  is  warranted  on  account 
of  "bronchitis  and  resulting  disease  of  throat,"  for  which  the  claimant 
is  now  pensioned,  and  resulting  slight  deafness  of  both  ears.  The 
medicial  referee  says  this  conclusion  is  reached  after  carefully  consid- 
ering the  last  certificate  of  medical  examination. 

It  is  found  by  reference  to  said  certificate  that  the  board  reports  the 
pensioner  can  not  hear  ordinary-  conversation  at  a  distance  of  6  feet, 
hence  it  is  concluded  that  he  is  within  the  schedule  as  to  slight  deaf- 
ness. This  may  be  true,  but  it  seems  rather  remarkable  as  the  pen 
3ioner  has  not  so  alleged  in  any  paper  filed  by  him.  However,  the 
Department  will  not  take  issue  upon  this  question. 

The  proposed  action  is  approved  and  the  appeal  is  dismissed. 


pathological  8equexce--i>isabil.ity~evidence-demoxstka- 

tion— blindxe88. 

Harvey  Reed. 

A  pensionable  degree  of  disability  from  "chronic  diarrhea  and  gunshot  wound  of 
face  resulting  in  impaired  vision  of  left  eye"  has  not  been  shown  since  the  date 
of  filing  the  claim  on  account  of  such  alleged  causes. 

HM:  That  occasional  subacute  attacks  of  diarrhea  at  more  or  less  infrequent  inter- 
vals do  not,  in  the  absence  of  any  pathological  lesion  of  the  digestive  organs  or 
of  the  alimentary  canal  or  tract,  constitute  a  pensionable  degree  of  disability; 
that  neither  in  this  claim,  nor  in  any  other  claim  for  pension  on  account  of  either 
monocular  or  binocular  blindness,  can  the  report  of  a  competent  expert  examin- 
ing sui^eon  (specialist),  w^ho,  by  the  use  of  approved  methods,  demonstrates 
that  the  claimant  is  a  malingerer,  be  controverted  by  the  mere  dicta  of  another 
specialist,  or  other  spec^ialists,  or  of  any  number  of  physicians  who  have 
employed  no  such  tests,  but  base  their  opinions  upon  the  subjective  symptoms 
or  history  of  the  ciise,  as  related  by  the  claimant,  and  that  lay  testimony  is  of 
no  value  whatever  in  such  class  of  claims. 

Neither  blindness  nor  any  serious  impairment  of  vision  of  the  left  eye  is  shown  to 
exist  in  this  case,  nor  could  any  loss  of  vision  due  to  optic  neuritis  have  been 
caused  in  the  manner  alleged. 

As:!iVitant  Secretary  M.  W,  sillier  to  the  CWnmhsioner  of  Peywions^ 

March  28,  1903, 

The  appellant  in  this  case,  Harve}'  Reed,  served  as  a  private  in 
Compan}'  B,  Sixth  Massachusetts  Infantr}',  war  with  Spain,  from  May 
6,  1898,  the  date  of  his  enlistment,  to  January  21,  1899,  the  date  of 
his  muster  out  from  said  organization. 

On  February  8,  1899,  he  filed  an  application  for  pension  on  aceoviwt 
of  chronic  diarrhea  and  gunshot  wound  oi  iae^  lixxiA.  VlV  ^^^.    "W^^^ 
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latter  alleged  cause  of  disability  was,  he  said,  inflicted  by  a  member  of 
the  Eighth  Ohio  Infantry,  with  which  organization  his  regiment  was 
engaged  in  a  sham  battle  at  Dunn  Loring,  Va.,  on  or  about  June  28, 
1898;  and  the  diarrhea  was  contracted  on  or  about  August  1, 1898,  in 
Porto  Rico. 

His  said  claim  was  rejected  June  15,  1901,  on  the  ground  that  a 
ratable  degree  of  disability  from  neither  of  the  aforesaid  alleged  causes 
had  been  shown  to  exist  since  the  date  of  filing  the  same. 

Thereupon  the  soldier  filed,  July  3,  1901,  through  his  attorneys,  an 
appeal,  wherein  it  is  contended  that  the  said  action  of  rejection  was 
error  because  the  medical  evidence  on  file  showed  the  existence  of  a 
pensionable  degree  of  disability  from  the  causes  alleged  during  the 
period  intervening  between  the  date  on  which  the  claim  was  filed  and 
the  date  on  which  the  claimant  was  medically  examined;  that  ''the 
Bureau  has  given  the  report  of  the  board  of  examining  surgeons  a 
retroactive  effect  sufficient  to  overcome  the  evidence  filed  by  the  claim- 
ant;" and  that  inasmuch  as  the  order  for  his  medical  examination  was 
dela^^ed  an  unusual  time,  through  no  fault  of  his,  the  said  report  of 
the  examining  surgeons  should  not  have  been  given  a  retroactive 
effect,  for  had  he  been  examined  within  a  reasonable  time  the  existence 
of  a  pensionable  degree  of  disability  would  have  been  discovered. 

Subsequent  to  the  date  of  filing  said  appeal,  on  July  25,  1901,  July 
36,  1901,  and  January  20,  1902,  respectively,  the  soldier  filed  certain 
evidence  with  a  view  to  having  his  claim  reopened  and  reconsidered 
in  the  light  thereof;  but  the  Bureau  declined  to  consider  such  evi- 
dence as  sufficient  to  change  the  status  of  the  case,  which  fact  was 
recorded  on  the  brief-face  NovemVjer  8,  1902.  One  of  these  affiants, 
a  physician,  had  previously  testified  in  the  case,  and  his  statement  was 
practically  a  repetition  of  what  he  had  said  before.  The  other  two 
affiants  were  new  witnesses,  one  a  physician,  the  other  a  lay  witness. 

On  November  30,  1902,  the  papers  in  the  case  were  transmitted  to 
the  Department,  with  the  opinion  that  the  action  appealed  from  should 
be  adhered  to. 

Relative  to  the  existence  since  his  discharge  of  the  causes  of  disa- 
bility alleged  by  the  claimant,  the  testimony  of  two  phj^sicians  and  of 
several  lay  witnesses  is  on  file  with  the  other  papers  in  the  case.  One 
of  the  ph}  sicians  testified  that  he  had  treated  the  claimant  at  different 
times  subsequent  to  1898  for  chronic  diarrhea;  and  that  he  had  been 
unable  to  follow  his  usual  occupation  as  a  painter  (carriage)  by  reason 
of  an  injury  of  the  face  by  a  discliarge  of  powder,  which  impaired 
the  sight  of  the  left  eye  by  injuring  the  optic  nerve.  The  other  said 
that  he  had  examined  the  soldier  on  January  9,  1902,  and  found  him 
to  be  suffering  from  chronic  diarrhea,  for  which  he  liad  teen  treating 
him  continuallv  for  three  months;  that  ^'his  face  is  discolored  bv 
grains  of  powder;"  that  ''his  left  ear  is  full  of  powder,  and  there  are 
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two  gi*ains  of  powder  in  the  conjunctiva  and  one  in  the  iris;"  that 
*'  inflammation  in  the  posterior  part  of  the  eye  (left)  has  destroyed 
the  sight  altogether,  which  does  not  improve  by  using  glasses;"  and 
that  ^'his  right  eye  is  very  good,  showing  a  sight  of  fifteen -thirtieth." 

One  lav  witness  testified  that  the  claimant  had  roomed  at  her  house 
for  some  time;  that  he  complained  of  having  diarrhea  and  pain  in  his 
bowels;  that  he  also  complained  of  pain  in  his  left  eye,  caused  by  a 
gunshot  wound  of  left  side  of  face  and  left  eye,  and  that  he  has  been 
obliged  to  give  up  his  occupation  as  a  carriage  painter  on  account  of 
said  wound. 

The  testimony  of  several  other  lay  witnesses,  who  testified  practi- 
cally to  the  same  alleged  set  of  facts,  was  also  filed  in  the  case  from 
time  to  time.  The  testimony  of  these  witnesses,  however,  can  only  be 
regarded  as  hearsay  evidence,  as  it  is  hardly  probable  that  they  can 
have  any  personal  knowledge  as  to  the  conditions  about  which  they 
testified,  especially  in  regard  to  the  alleged  impaired  vision  of  the 
soldier's  left  eye. 

Three  medical  examinations  were  made  of  the  soldier  before  final 
action  was  taken  in  his  said  claim.  The  first  of  these  examinations 
was  made  May  16,  1900,  by  a  full  board  of  surgeons,  and  the  other 
two  were  made  April  22,  1901,  and  June  5,  1901,  respectively,  by 
expert  examining  surgeons  (oculists),  as  such  examinations  were  made 
onlv  with  reference  to  the  condition  of  the  soldier's  left  eve  and  the 
visual  acuity  in  said  organ. 

The  reports  of  each  one  of  these  said  examinations  follow  in  full. 

The  report  of  the  board  examination  was  as  follows: 

Pulse  rate,  80,  100,  100;  respiration,  20,  20,  24;  temperature,  98.6;  height,  5  feet  7 
inches;  actual  weight,  148  pounds;  age,  39  years. 

Well  nourished,  skin  pale,  tongue  red,  hands  soft.     No  evidence  of  nausea.     «    ♦    * 

Has  two  marks  of  jwwder  on  left  eye.  Sees  no  letters  with  left  eye  and  no  fingers. 
Can  see  light  but  no  objects;  pupils  of  both  eyes  very  small  and  do  not  react  to  light. 
Bating  for  loss  of  sight  of  left  eye  twelve-eighteenths. 

Liver  dullness  from  fifth  rib  to  margin  of  ribs  and  1  inch  in  median  line  above  end 
of  sternum;  spleen  not  enlarged,  no  piles,  rectum  normal.  Borborygmi  present; 
marked  tenderness  in  lx)th  iliac  regions  on  pressure.  Rating  for  diarrhea  six- 
eighteenths.  Pain  in  left  side  of  head  is  connected  with  gunshot  wound;  no  rating. 
Scattered  powder  marks  in  skin  about  left  side  of  face  and  left  ear,  no  scar,  no  loss 
of  tissue.  Hearing  normal;  no  rating.  Heart  regular,  no  murmur,  apex  beat  seen 
in  normal  position,  no  oedema,  cyanosis,  or  dyspntiea;  no  rating. 

Urine  clear,  acid,  1018,  no  albumin,  no  sugar;  no  rating.  No  evidence  of  vicious 
habits.     No  other  disability  found  to  exist. 

The  report  of  the  expert  examination  made  April  22,  1901,  follows: 

Height  5  feet,  7  inches;  actual  weight  150  pounds;  age  39  years. 

Harvey  Reed  presented  himself  for  examination  on  April  22,  1901.  The  whole 
left  side  of  face  was  dotted  here  and  there  by  powder  grains.  There  are  no  powder 
grains  in  the  cornea,  but  a  slight  corneal  scar  directly  in  center  of  pupil  *  *  *. 
There  is  a  powder  grain  at  cornea-scleral  junction  at  the  muei  ^V(V^   *    *    "^  ^ 

V.  O.  D.  {\bl20) 


810  DECISIONS    RELATING   TO   PENSIONS. 

V.  O.  D.  perception  light  and  shadows. 

O.  D.  O.  S. 

1.25  Homatropine.        |       2.50 


.50  1.50 

V.  O.  D.  15/40  .50  sph.  cyl.  1.50  ax  15/15. 

Y.  O.  S.  perception  of  light  and  sbadows — not  improved. 

O.  D.  fundus  normal. 

O.  S.  lens  clear,  pupil  reacts  well  to  light  and  distance,  tension  normal,  vitreooB 
clear  and  no  signs  of  existing  or  previous  inflammation  in  the  fundus;  compared  with 
the  right  fundus,  I  can  see  no  change;  no  signs  of  atrophy;  after  patting  him 
through  several  tests  for  simulated  blindness  I  am  satisfied  that  the  man  is  blind  in 
the  left  eye  and  that  useful  vision  hsA  gone.  \ 

Near  vision,  O.  D.  V.=.50 — 

O.  S.  V.=  perception  light  and  shadow. 

I  should  say  that  the  accident  was  of  such  severity  that  it  was  sufficient  to  set  up 
a  retrobulbar  neuritis,  followed  by  an  atrophy  and  disturbance  of  function  not  ana- 
tomically manifested  in  the  optic  disk.     I  should  rate  the  applicant  at  $12  per  month. 

And  the  report  of  the  expert  examinatioD  made  June  5,  1901,  was 
as  follows: 

The  right  eye  is  perfectly  normal  in  respect  to  the  lids,  iris,  cornea,  lens,  vitreoua, 
and  retina.    Both  ophthalmometer,  ophthalmoscope,  as  well  as  the  retinoscope, 
show  the  absence  of  sufficient  ametropia  to  affect  visual  acuity  in  any  degree.    On 
testing  the  sight  the  claimant  will  not  admit  more  than  ten-twentieths  the  normal 
amount  of  visual  acuity;  yet  he  admits  that  he  can  read  newspapers  and  fine  print- 
that  he  keeps  the  register,  books,  etc.,  in  a  fairly  large  hotel — since  he  stated  that 
some  oculist  put  drops  in  his  eyes,  which  blurred  his  sight  so  that  he  had  to  have 
the  owner  of  the  hotel  to  assist  him  at  the  desk  all  one  night,  and,  furthermore,  as  I 
will  show  below,  he  malingers.     No  lenses  make  any  difference. 

Left  eye:  Around  the  lids,  mostly  over  the  upper  cheek  and  temple,  are  scattered 
numerous  small  gunpowder  spots.  There  are  very  few  on  the  lids  and  only  two  very 
small  ones  in  the  bulbar  conjunctiva,  indicating  that  the  direction  of  the  charge  was 
a  little  to  the  outer  side  of  and  below  the  center  of  vision,  while  the  scarcity  of  spots 
in  the  conjunctiva  shows  that  the  eye  was  saved  by  instantaneous  lid  closure.  The 
cornea  w^as  uninjured. 

The  other  eye  structures,  including  the  fundus,  are  entirely  normal.  Careful 
examination  of  the  refraction  shows  that  any  error  sufficient  to  lower  vision  is  absent. 
The  claimant  states  that  this  eye  is  totally  blind,  and  therefore  he  is  unable  to  see 
any  test  letters.  Glasses  make  no  improvement  in  vision.  On  leaving  this  eye, 
therefore,  and  returning  to  the  right,  in  which  he  admits  vision,  and  placing  a  Mad- 
dox  prism  over  it,  he  states  he  sees  three  lights  at  a  distance  of  20  feet,  but  by  lower- 
ing or  raising  his  head  he  sees  two  lights,  indicating  conclusively  that  he  sees  with 
both  eyes.  He  says  that  the  two  lights  are  equal  in  distinctness,  indicating  that  there 
is  not  much  difference  in  the  visual  acuity  of  either  eye. 

Again,  putting  a  prism  6°  base  vertical  over  one  eye  and  having  him  approach  the 
test  card,  he  says  he  sees  all  the  letters  double,  and  the  same  as  he  moves  away  from 
it.  Again,  on  asking  him  to  walk  around  the  room  he  shuts  the  left  or  supposedly 
blind  eye  in  order  to  avoid  confusion  caused  by  the  diplopia.  He  admits  in  conver- 
sation that  he  can  read  a  little  with  the  left  eye,  but  on  recovering  his  presence  of 
mind  he  immetiiately  denies  it.  Hence,  from  the  lack  of  any  visible  cause  for  poor 
eyesight,  the  perfectnees  of  all  the  eye  structures,  from  the  fact  of  his  following 
his  present  occupation  with  ease,  and  esixjcially  from  the  readily  produced  double 
vision,  I  am  sure  this  claimant  is  a  malingerer  and  is  suffering  under  no  incapacity 
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m  his  injury  other  than  the  slight  and  insignificant  deformity  prociuced  by  the 
Jsence  of  a  few  powder  marks  on  the  face,  which  show  but  little  against  his  dark 
n. 

As  will  be  observed,  no  objective  condit  ons  whatever  indicative  of 
1  onic  diarrhea  were  manifested  at  the  said  board  examination.  It  is 
le  that  a  small  rating  was  recommended  on  account  of  such  alleged 
use  of  disabilitv,  but  said  recommendation  was  based  ^vhollv  on  sub- 
:itive  symptoms,  i.  e.,  complaints  of  the  claimant  as  to  pain,  etc.,  and 
is  not  warranted  by  the  facts  presented.  Neither  was  any  morbid 
»ndition  of  the  claimant's  digestive  organs  described  by  either  one 
■  the  physicians  who  testified  as  to  having  treated  him  for  diarrhea 
'  different  times.  It  is  not  improbable  that  he  did  have  occasional 
tacks  of  diarrhea  subsequent  to  his  discharge  from  the  service,  but 
stacks  of  this  character  at  more  or  less  infrequent  intervals  do  not 
•eate  a  pensionable  status,  especiall}^  when  no  pathologic  changes  can 
3  found  upon  medical  examination  that  would  tend  to  indicate  that  a 
^rmanent  or  chronic  condition  or  disabilitv  had  resulted  from  the 
use  alleged. 

The  physician  who  first  treated  the  soldier  for  diarrhea  had  only 
itered  upon  the  practice  of  his  profession  a  few  months  before 
iginning  such  treatment.  His  statement  that  the  flash  of  gunpowder 
the  soldier's  face  and  eye  caused  impaired  vision  of  the  left  eye  by 
juring  the  optic  nerve  of  that  eye  was  mere  surmise  on  his  part, 
id  without  any  tangible  facts  upon  which  to  base  the  same. 
The  other  physician,  who  had  been  in  practice  several  years,  said 
at  **  inflammation  in  the  posterior  part  of  the  e^^e  had  destroyed  the 
jht  altogether,  which  does  not  improve  by  using  glasses."  If  the 
2fht  of  an  eye  is  ''destroyed  altogether"  it  is  hardly  to  be  expected 
at  conditions  would  '^  improve  by  using  glasses." 
It  is  quite  evident,  however,  that  neither  of  these  affiants  made  an 
)hthalmoscopic  examination  of  the  fundus  of  the  soldier's  left  eye, 
id  that  they  have  for  this  reason,  if  for  no  other,  no  knowledge 
batsoever  as  to  the  condition  of  the  deeper  structures  of  said  eye. 
16  statement  of  the  one  that  there  was  an  ''  injury  of  the  optic 
rve"  is  as  indefinite  as  is  the  statement  of  the  other  that  there  was 
inflammation  of  the  posterior  part  of  the  eye."  In  view  of  the 
cation  of  the  optic  nerves,  they  are  structures  that  are  not  easily 
jured  without  considerable  damage  being  done  to  intervening  and 
otective  structures,  and  there  are  so  many  different  structures  in 
e  fundus  of  the  eye  that  might  be  affected  by  inflanmiatory  condi- 
)ns  that  mere  reference  to  an  ^inflammation  in  the  posterior  part  of 
e  eye"  conveys  no  intelligent  idea  as  to  the  character,  location,  and 
:tent  of  such  inflammation.  This  testimony  nmst,  therefore,  be 
garded  as  wholly  insufficient  to  establish  the  existence  of  an}^  abnor- 
dl  condition  of  any  of  the  deeper  structures  of  the  ^soldve-v'^  Veil  ^n^* 
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This  fact  will  be  all  the  more  apparent  when  it  is  considered  that  at 
neither  of  the  expert  examinations  held  in  the  case  was  any  abnormal 
condition  of  any  of  the  deeper  structures  of  the  claimant's  left  eye 
found. 

It  is  a  fact,  however,  that  onie  of  the  experts  expressed  the  opinion 
that  the  claimant  was  practically'  blind  in  the  left  eye  as  a  result  of 
retrobulbar  neuritis,  due  to  the  alleged  accident  while  in  the  service,  l)ut 
he  acknowledged  at  the  same  time  that  there  were  ''no  signs  of  exist- 
ing or  previous  inflammation  in  the  fundus,"  and  that  ''compared with 
the  right  fundus"  he  could  "see  no  change;"  also  that  no  atrophy  or 
disturbance  of  function  was  anatomically  manifested  at  the  optic  disk, 
conditions  that  probably  would  have  been  present  had  his  diagnosis  of 
retrobulbar  neuritis  been  correct.     His  said  diagnosis  was  probably 
arrived  at  by  reason  of  the  entire  absence  of  anv  other  evident  or 
apparent  cause  of  the  alleged  and  supposed  blindness  of  the  left  eye. 
Inasmuch,  however,  as  recognized  authorities  upon  diseases  of  the  eses 
are  practically  agreed  that  chronic  retrobulbar  neuritis  is  caused  in  the 
great  majorit}^  of  cases  by  s\'stemic  poisoning  with  alcohol,  tobacco, 
lead,  or  some  other  drug  or  substance  taken  into  or  developed  within 
the  bod}',  it  seems  incomprehensible  that  an  oculist  would  advance  any 
such  theor\-  as  the  probability  or  possibility  of  the  production  of  this 
condition  by  a  flash  of  powder  in  the  face  or  eye.     Indeed,  so  disas 
trous  are  the  combined  etfects  of  alcohol  and  tobacco  in  this  respect— 
these  agents  being  more  potent  than  all  others  combined — that  the 
disease  in  question  has  long  been  classed  as  toxic  or  intoxication  am- 
blyopia.    Besides  which,  the  alleged  blindness  in  this  case  is  monoc- 
ular, whereas  the  alleged  cause  thereof  is  a  disease  that  affects  both 
optic  nerves,  and  anj'  blindness  resulting  therefrom  is  binocular — 
both  e^es  being  involved  in  such  process — and  an  ophthalmoscopic 
examination  of  the  optic  disk  will  reveal  the  existence  of  certain  patho- 
logic changes  that  were  not  found  to  be  present  in  this  cavSe. 

That  this  appellant,  however,  has  no  serious  impairment  of  vision, 
much  less  blindness,  in  either  eye,  and  that  he  is,  therefore,  a  malin- 
gerer, was  most  successfully  demonstrated  at  the  test  expert  medical 
examination  to  which  he  was  subjected  June  5, 1901,  onl}^  a  few  months 
subsequent  to  the  date  of  the  expert  examination  at  which  he  suc- 
ceeded in  convincing  the  examining  surgeon  that  he  was  totallj^  blind 
in  his  left  eye,  nothwithstanding  the  fact  that  the  said  surgeon  could 
discover  no  apparent  cause  therefor.  Such  tests  for  the  detection  of 
suspected  malingering  as  are  approved  by  recognized  authorities  upon 
diseases  of  the  e^-es  were  employed  at  the  said  test  examination,  and 
it  was  found  that  there  was  but  little,  if  any,  difference  in  the  visual 
acuit}'^  in  each  eye.  In  fact,  the  claimant  admitted  that  he  could  "  read  a 
little"  with  the  alleged  blind  eye,  but  immediately  upon  realizing  the 
serious  import  of  such  an  admission  on  his  part,  promptly  denied  that 
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he  had  anv  useful  vision  in  thjit  eve.  Such  denial,  however,  was  of 
no  avail,  for  it  had  been  den^onkrated  by  conclusive  tests  tliat  he  could 
see  equalh'  well  with  either  e}' e. 

A  number  of  his  aforesaid  witnesses  testified  that  the  appellant  was 

compelled  to  give  up  his  occupation  as  a  carriage  and  house  painter 

and  decorator  by  reason  of  a  gunshot  wound  in  his  face  and  impaired 

vision  of  his  left  eye,  and  accept  a  position  as  bookkeeper  in  a  hotel 

a.t  a  less  compensation;  but  when  it  is  considered  that  for  the  proper 

fulfillment  of  the  requirements  of  his  said  occupation  or  trade  as  a 

painter  a  visual  acuity  of  0.50  (scientific  standard)  would  be  sufficient, 

^hile  a  higher  grade  of  visual  acuit}^ — about  0.75  (scientific  standard) — 

^  required  for  the  proper  fulfillment  of  the  duties  of  a  bookkeeper, 

^he  absurdity  of  these  statements  is  quite  patent. 

The  only  ''gunshot  wound  of  face  and  eye''  this  appellant  ever 
^ceived  was  caused  by  a  blank  cartridge  being  fired  too  near  his  face 
While  his  regiment  was  engaged  in  a  sham  battle  with  another  regi- 
^tient.  As  a  result  of  such  ''wound,"  a  number  of  grains  of  powder 
"Were  embedded  in  his  face,  but  only  two  lodged  in  his  left  eye,  where 
thev  are  still  embedded,  but  do  no  harm  as  thev  are  not  in  or  near  the 
line  of  vision. 

In  view  of  the  facts  herein  set  out,  the  Department  feels  impelled 
to  hold  that  the  action  appealed  from  was  not  error;  that  occasional 
subacute  attacks  of  diarrhea  at  more  or  less  infrequent  inteiTals  do 
not — in  the  absence  of  any  pathologic  lesion  of  the  digestive  organs  or 
of  the  alimentary  canal  or  tmct — constitute  a  pensionable  degree  of 
disability;  that  neither  in  this  claim,  nor  in  any  other  claim  for  pen- 
sion on  account  of  either  monocular  or  binocular  blindness,  can  the 
report  of  a  competent  expert  examining  surgeon  (specialist),  who,  by 
the  use  of  approved  methods,  demonstrates  that  the  claimant  is  a 
malingerer,  be  controverted  by  the  mere  dicta  of  another  specialist,  or 
other  specialists,  or  of  an}'  number  of  physicians,  who  have  employed 
no  such  tests,  but  base  their  opinions  upon  the  subjective  symptoms 
or  historv  of  the  case,  as  related  bv  the  claimant,  and  that  lav  testi- 
monv  is  of  no  value  whatever  in  such  class  of  claims. 

Neither  blindness  nor  any  serious  impairment  of  vision  of  the  left 
eye  is  shown  to  exist  in  this  case,  nor  could  any  loss  of  vision  due  to 
optic  neuritis  have  been  caused  in  the  manner  alleged. 

For  the  reasons  stated,  the  action  appealed  from  is  hereby  affirmed. 


death  cause— inct'rrence—continirance— malaria. 

Margaret  Christy  (widow). 

The  appellant  is  pensioned  ander  the  provisions  of  the  act  of  June  27,  1890,  pursuant 
to  a  claim  filed  thereunder  July  10,  1890.     But  it  wa«  not  until  December  15, 
1897,  that  she  filed  a  claim  under  the  general  law,  from  the  re^eclvoTL  qIx^XjclOql^ 
on  October  12,  1900,  her  appeal  in  the  premises  waa  taken. 


f 
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It  is  fairlv  well  established  that  the  soldier  contracted  malarial  fever  in  the  service, 
and  was  treated  therefor  by  the  regimental  surgeon  in  the  summer  of  1864, 
but  not  in  hospital.  It  is  also  reasonably  well  established  that  his  death  on 
August  24,  1871,  was  due  to  malarial  fever,  although  in  the  judgment  of  the 
Department  there  ivere  other  factors  which  were  at  least  contributing  or  compli- 
cating causes  of  his  death;  but  such  possible  or  probable  factors  in  the  causation 
of  hib  demise  are  eliminated  from  further  consideration,  as  the  Bureau  i^>peaiB 
to  be  satisfied  that  death  was  due  to  malaria. 

It  is  contended  that  the  malaria  of  service  origin  was  the  cause  of  the  soldier' e  death, 
but  inasmuch  as  the  evidence  and  the  facts  in  the  case  fail  to  show  the  existence 
of  chronic  malaria  (malaria  cachexia,  chronic  paludism )  during  the  time  inter- 
vening between  the  date  of  his  discharge  and  the  date  of  his  death,  such  conten- 
tion is  untenable.     As  a  matter  of  fact  it  is  shown  that  no  such  condition  exited. 

It  is  just  as  true  that  all  cases  of  malarial  fever  do  not  become  chronic  as  it  is  that 
one  attack  of  such  disease  does  not  render  the  person  attacked  immune  from  a 
subsequent  attack;  and  when  it  is  considered  that  the  so-called  "mosquito 
theory**  as  to  the  propagation  of  malaria  is  accepted  as  a  demonstrated  fact,  a 
person  who  has  not  previously  had  the  disease  is  as  liable  to  be  inoculated 
therewith  as  is  one  "who  had  suffered  from  a  prior  infection. 

Assistant  Stcretanj  F,  L,  Campbell  to  the  Cominisaioner  of  Peimmi^ 

March  20,  190S. 

Margaret,  widow  of  Robert  G.  Christy,  formerly  first  sergeant  in 
Company  H,  One  hundredth  Pennsylvania  Infantry,  is  now  pensioned 
under  the  provisions  of  section  3  of  the  a<?t  of  June  27,  1890.     Her 
claim  for  said  pension  was  filed  July  10, 1890.     It  was  not  until  Decem- 
ber 15,  1897,  however,  that  she  made  application  for  a  pension  under 
the  general  law.     In  her  deposition  before  a  special  examiner — made 
during  the  prosecution  of  her  said  claim — she  explained  that  her  fail- 
ure to  appl}'  under  the  general  law  at  an  earlier  date  was  due  to  the 
fact  that  she  was  too  busy  to  look  up  the  necessary  evidence  to  estab- 
lish such  a  claim,  although  her  husband  had  died  in  1871,  sixteen  j^ears 
prior  to  the  date  of  filing  her  said, claim. 

The  soldier  himself  never  applied  for  a  pension  on  account  of  any 
cause  of  disability  whatever.  The  medical  records  of  the  War  Depart- 
ment show  that  he  was  ''wounded  July  30,  1864,  at  the  battle  of 
Petersburg,  Va."  The  character  and  location  of  the  said  wound  is  not 
stated,  but  his  widow  explains  that  it  was  not  a  penetmting  wound, 
and  says  that  he  told  her  he  was  hit  by  a  piece  of  a  spent  shell,  which 
knocked  him  down,  but  was  not  off  duty  on  account  of  it,  and  that  he 
never  complained  of  any  effects  from  it. 

The  soldier  died  August  24,  1871.  In  a  note  dated  April  12,  1881, 
and  addressed  to  Mr.  J.  S.  Fulmer,  Dr.  Sams,  of  Waco,  Tex.,  said: 

I  did  attend  Mr.  Christy  in  his  last  illness.  His  death  was  caused  from  malarial 
poison — when  first  contracted  I  am  unable  to  state,  not  being  acquainteil  with  his 
previous  history. 

In  his  deposition  before  a  special  examiner  some  eighteen  ^^ears 
later,  however,   thi.s  same  affiant  stated  tbat  the  only  man  named 
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hristv  who  had  been  treated  by  himself  on  Edisto  Island,  South  Car- 
ina,  was  murdered  b\^  two  negroes,  and  he  (deponent)  was  called  in 
te  that  night,  about  one  hour  after  the  deed  was  done;  that  Christy 
fts  then  still  alive,  but  was  unconscious,  and  died  before  sunrise,  and 
at  this  was  the  only  man  named  Christy  that  I  (he)  knew  or  attended 
at  I  (he)  have  any  recollection  of.  But  upon  being  shown  his  afore- 
id  note  to  Mr.  Fulmer,  Dr.  Sams  said: 

My  impreseion  is  that  the  murdered  man  was  named  Christy,  as  I  have  stated, 
le  man  Christy  referred  to  in  my  letter  I  have  no  recollection  of  now  whatever, 
t  at  the  time  I  wrote  that  letter  I  must  have  remembered  him. 

The  doctor  then  mentioned  the  names  of  several  men  residing  on 
iisto  Island  who,  he  said,  could  tell  whether  or  not  he  was  mistaken 
to  the  name  of  the  murdered  man.  Some  of  these  men  were  seen 
another  special  examiner  of  the  Bureau,  and  it  was  learned  from 
ree  of  them  that  the  man  who  was  killed  was  named  Geraty  and 
it  he  was  killed  in  Christy's  store,  which  fact,  no  doubt,  caused 
•.  Sams  to  get  the  names  confused  in  his  mind. 
Jso  other  medical  evidence  as  to  the  cause  of  the  soldier's  death  is 
file  in  the  case,  and  that  of  Dr.  Sams  is,  of  course,  wholl}^  insuffi- 
nt  for  any  purpose  whatever,  for  in  his  onh'  sworn  statement  he 
aiits  that  he  has  no  recollection  of  the  soldier's  last  illness. 
There  is  an  abundance  of  lay  evidence  on  file,  however,  which,  in 
iw  of  the  fact  that  malarial  fever  was  the  prevailing  disease  of 
isto  Island  and  was  practically  an  epidemic  at  the  time  the  soldier 
d  there,  is  probably  sufficient  to  show  that  the  prime  cause  of  the 
dier's  death  was,  as  alleged,  malarial  fever,  though  it  is  not  suffi- 
nt  to  show  whether  or  not  any  complicating  factors  entered  into 
J  causation  of  his  death.  All  of  this  evidence  is  to  the  effect  that 
J  soldier  died  of  malarial  fever,  and  the  Bureau  accepted  this  as  an 
ablished  fact,  but  rejected  the  widow's  claim,  October  12,  1900,  on 
5  ground  that  the  records  of  the  War  Department  and  the  evidence 
td  by  the  claimant  and  adduced  upon  special  examination  failed  to 
>w  the  service  origin  and  subsequent  continuance  of  the  disease 
lich  caused  the  soldier's  death  or  to  connect  the  same  in  any  way 
th  his  military  service. 

[n  an  appeal  from  this  action,  filed  December  8, 1900,  it  is  contended 
it  the  evidence  on  file  incontestibly  proves  that  the  soldier  suffered 
tb  chills  and  fever  during  his  service,  during  the  time  he  was  at 
me  on  furlough,  and  at  and  subsequent  to  his  discharge  prior  to  his 
ingtoEdistoIsland,  South  Carolina,  which  facts,  it  is  submitted  by  the 
orneys  for  the  appellant,  show  conclusively  that  the  malarial  poison- 
r  which  caused  his  death  did  not  originate  at  Edisto  Island,  but  was 
5  natural  development  of  the  chills  and  fever  which  he  contracted  in 
5  service. 

ka  before  intimated,  the  medical  records  of  the  W«Lt  D^^t\sxv^w\» 
1  to  show  that  the  soldier  either  contracted  maVatVaA.  I^n^t  ot  n^^j^ 
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J  treated  therefor  while  in  the  service.     The  regimental  surgeon,  how- 
ever, testified  in  an  affidav^it,  filed  April  12, 1898,  that — 

He  was  called  upon  to  treat  and  prescribe  for  Robert  G.  Christy  during  the  fall  and 
winter  of  1864-65,  at  various  times  during  that  jjeriod,  on  account  of  chills  and  fever. 
I  [he]  well  remember  him,  and  he  came  under  my  [his]  care,  and  that  I  [he]  pre- 
scribed for  him  frequently  while  our  regiment  was  in  front  of  Petersbui^g,  Va. 

James  Marshall,  a  comrade,  testified  before  a  special  examiner  that 
he  well  remembered  the  fact  that  the  soldier,  as  well  as  a  number  of 
other  comrades,  suffered  from  malarial  fever  while  in  the  service,  but 
does  not  remember  what  his  condition  was  at  the  date  of  his  discharge 
or  subsequent  thereto. 

With  the  exception  of  the  testimony  of  Mrs.  Clara  MoMichael,  a 
sister  of  the  deceased  soldier,  to  the  effect  that  he  had  chills  and  fever 
while  at  home  on  furlough,  in  18G4,  the  foregoing  evidence  is  the  only 
evidence  as  to  the  alleged  service  origin  of  malarial  poisoning. 

As  to  the  condition  of  the  soldier  subsequent  to  his  discharge  from 
the  service  quite  a  number  of  his  relatives,  friends,  and  acquaintances 
have  testified,  all  of  w^hom,  however,  with  but  one  exception,  were  lay 
witnesses.  This  said  exception — Dr.  W.  J.  Randolph,  an  uncle  of  the 
decedent — deposed  and  said,  before  a  special  examiner  of  the  Bureau, 
as  follows: 

1  live<l  near  Chrit?ty  after  I  was  discharged  from  the  service.  We  live<i  on  Edisto 
Island  near  together  from  1866  to  the  winter  of  1869  and  1870,  when  I  came  West 
the  latter  part  of  Deceml>er,  1869. 

Q.  What  was  his  physical  condition  prior  to  the  war? — A.  I  think  it  was  good. 
Know  nothing  to  the  contrary. 

Q.  Did  he  contract  any  disea.se  or  disability  in  service  to  your  personal  knowl- 
edge?— A.  I  have  no  definite  recollection  of  any  particular  disease  or  disability  in  the 
service. 

Q.  Did  vou  see  him  in  service  after  vou  severed  vour  connection  with  the  One 
hundredth  Pennsylvania? — X.  I  saw  him  at  the  beginning  of  this  effort  to  organize 
colored  troops.  They  were  disban<le<l  and  he  returned  to  his  regiment,  and  that  was 
the  la.st  I  saw  of  him  till  I  met  him  at  the  grand  review  at  Washington,  D.  C,  and 
notiigain  until  we  met  at  Edisto  Island. 

Q.  What  do  you  rememl)er  as  to  his  condition  during  your  first  effort  to  raise  col- 
ored troops? — .\.  He  was  in  g(K)d  health,  I  think.  I  donH  remember  anything  to 
the  contrarv. 

Q.  How  about  his  health  and  condition  at  the  grand  review? — A.  I  think  it  was 
good  there.     I  don't  remember  anything  to  the  contrary. 

Q.  How  did  vou  find  him  when  vou  removed  to  Edisto  Island? — A.  I  think  his 
health  was  good  when  he  first  went  there.  I  was  there  when  he  came  and  he 
appeared  to  be  well  and  healthy  at  that  time. 

Q.  Did  he  have  anv  sickness  or  disabilitv  of  anv  kind  while  vou  were  associated 
with  him  on  Edisto  Island? — A.  Yes;  he  did  The  first  that  I  remember  distinctly 
was  an  attack  of  intermittent  fever  or  ague  and  fever.  I  don't  remember  the  date, 
whether  it  was  the  first  fall  he  came  or  later.  He  had  different  attacks  of  that  trouble 
and  some  complications  with  them,  but  whether  due  to  climatic  causes  or  previous 
ill  health  I  can't  now  remember.  His  kidneys,  I  think,  were  involved,  with  an  ce- 
dent tendency  to  Bright's  disease,  pretty  strongly  marked  at  times.  He  had  dysen- 
tery  twice  at  least.    It  seemed  to  have  some  conuee\\oiv  -^llK  the  intermittent  fever. 


DECISIONS   EELATING   TO   PENSIONS-  317 

Q.  Was  there  any  liver  or  splenic  trouble? — A.  My  memory  is  not  as  bright  as  I 
wish  it  was,  but  I  think  I  recollect  pretty  clearly  that  he  had  some  liver  trouble.  I 
should  say  a  good  deal  of  it.  I  can  hardly  say  that  I  remember  what  form  it  took. 
I  remember  distinctly  that  I  said  to  him  during  the  last  attack  of  the  fever  for  which 
I  treated  him:  **  Friend  Christy,  if  you  want  to  live  I  think  you  had  better  go  West, 
or  back  to  Pennsylvania,  for  you  can't  stand  this  climate  here."  The  idea  was  that 
the  climate  was  too  "malarious;  that  trouble  was  very  prevalent  there.  I  know 
nothing  about  his  last  illness. 

Q.  Do  you  know  of  his  suffering  from  malarial  fever  at  any  time  before  he  moved 
to  Edisto  Island? — A.  I  don't  remember  that  he  did. 

And   Mrs.   Sarah   R.   Van  Orsdel,  a  daughter  of   Dr.   Randolph,' 
deposed  and  said,  before  the  same  special  examiner,  as  follows: 

I  am  a  cousin  of  the  late  Robert  G.  Christy.  I  knew  him[from  my  earliest  remem- 
brance.    We  lived  in  Lawrence  County,  Pa.,  near  together. 

I  went  to  Beaufort,  S.  C,  in  1864,  but  returned  to  Pennsylvania  and  went  back 
in  1867,  to  Hilton  Head  Island,  on  a  plantation  near  the  town,  and  in  latter  part  of 
1868  moved  to  Edisto  Island  and  lived  there  until  Christy  died. 

I  don't  remember  of  seeing  Mr.  Christy  the  first  time  I  was  in  South  Carolina. 
I  did  not  see  him  again  until  he  visited  us  at  Hilton  Head  in  the  summer  of  1868. 

Q.  What  do  you  recollect  as  to  his  i^hysical  condition  during  that  visit? — A.  I 
remember  he  complained  some  and  talked  with  ray  father.  Dr.  W.  J.  Randolph,  as 
to  his  physical  condition,  but  I  don't  recollect  anything  about  the  purpose  of  their 
conversation  or  as  to  his  physical  condition.  He  wasn't  with  us  very  long  and  I 
don't  remember  what  his  complaints  were. 

Q.  What  can  you  tell  me  as  to  his  physical  condition  after  you  moved  to  Edisto 
Island? — A.  I  remember  that  he  was  ill  a  time  or  two  before  his  last  sickness.  I 
remember  he  and  his  wife  were  both  sick  at  one  time,  but  I  don' t  remember  what 
ailed  him;  but  I  recollect  she  had  rheumatism.  I  don't  remember  in  what  season  of 
the  year  this  was. 

Q.  Did  he  make  any  particular  complaints  that  you  remember? — A.  Not  that  I 
remember. 

Q.  Were  you  present  during  Mr.  Christy's  last  illness? — A.  Yes,  sir.  His  physi- 
cian called  it  hemorrhagic  malarial  fever,  with  some  complications.  What  they  were 
said  to  be  I  don't  remember.  Dr.  Mikell  and  Dr.  Johnson  attended  him,  and 
another  doctor  was  calle<l  for  consultation,  but  I  can't  recall  his  name. 

Q.  Was  it  Dr.  Sams? — A.  I  am  unable  to  say. 

Q.  Can  you  remember  any  symptoms  present  during  final  attack? — A.  I  remember 
he  had  severe  pain  in  some  portion  of  his  body.  1  can't  positively  locate  it;  but  I 
think  it  was  in  the  alxlominal  region.  1  remember  his  wife  put  hot  poultices  on 
him.  I  helpe<l  her  prepare  them,  but  did  not  help  her  put  them  on.  I  was  not  in 
the  room  very  much  and  can't  remember  anything  further  as  to  his  complaints  or 
symptoms.  I  can't  tell  you  whether  this  final  attack  was  similar  in  nature  to  pre- 
vious attacks  or  not.  Now  that  my  memory  has  been  refreshed  by  my  brother,  I 
remember  that  he  was  troubled  with  gall  stones  at  the  time  he  and  his  wife  were 
both  sick,  as  I  have  stated.     I  recollect  hearing  the  matter  discussed  at  the  time. 

Q.  Do  you  recollect  any  such  disability  in  tha  final  attack? — A.  I  don't  remember 
to  have  heard  anything  about  any  trouble  with  the  gall  duct  or  bladder  in  final  attack. 

Q.  How  long  was  he  sick  in  final  attack? — A.  1  think  it  was  l^etween  three  and 
four  weeks;  but  I  may  not  be  correct. 

Q.  Was  he  living  in  a  malarial  section? — A.  We  thought  it  a  very  healthy  loca- 
tion. Most  people  on  the  island  went  to  the  seashore;  but  we  never  thought  it  nec- 
essarv,  on  account  of  our  elevated  location. 

Q.  Did  he  have  any  attacks  of  n}alarial  fever  prior  to  ftnaV  nUacW^. — K.  ^q^nXv^X^ 
Itnow  of. 
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Q.  Was  there  anything  ahout  his  complexion  or  appearance  that  would  indicate 
that  he  was  suffering  from  malaria  prior  to  final  attack? — A.  That  is  a  diflScult  ques- 
tion to  answer.  He  w^as  a  reasonably  healthy-looking  man.  His  complexion  vas 
clear;  nothing  about  it  indicating  presence  of  any  especial  complaint.  I  would  not 
call  him  sallow.  He  was  able  to  attend  to  business  prior  to  his  final  attack,  so  far  as 
I  know. 

John  llandolph,  a  brother  of  Mrs.  Van  Orsdel  and  son  of  Dr.  Ran- 
dolph, was  pi'esent  at  the  time  his  sister's  said  deposition  was  taken, 
and,  being  sworn  by  the  special  examiner,  deposed  and  said  that  he 
could  corroborate  all  of  her  statements  except  as  to  the  last  illness  of 
the  soldier,  of  which  he  had  no  personal  knowledge,  but  did  remember 
helping  to  hold  the  soldier  in  bed  at  the  time  he  and  his  wife  were  Iwth 
sick,  and  that  the  doctors  said  that  he  was  troubled  with  gall  stones, 
and  that  to  the  best  of  his  recollection  this  occurred  during  the  winter 
of  1869-70. 

The  statements  of  the  son  and  daughter  of  Dr.  Randolph  are  in  bar- 
monj'^  with  his  statement  in  his  affidavit  filed  April  12,  1898,  wherein 
he  alleged  that  he  had  treated  the  soldier  for  gall  stones  when  he  was 
first  called  to  see  him  in  October,  1865,  a  number  of  which  were  found 
in  his  fieces.     He  also  said  in  such  affidavit  that  the  soldier  was  suf- 
fering from  malarial  fever  at  the  same  time,  but  the  only  s^mptonw 
described  in  his  said  affidavit,  namely,  "Pulse,  120,  quick,  full,  etc.; 
severe  pain  in  right  side  and  enlarged  and  indurated  liver/'  are  not 
pathognomonic  of  malarial  fever,  either  acute  or  chronic.     The  con- 
dition of  the  spleen  was  not  referred  to,  although  the  condition  of 
this  viscus  is  one  of  the  most  important  points  to  be  determined  in 
diagnosticating  a  case  of  supposed  chronic  malarial  poisoning. 

Although  Dr.  Randolph  stated  in  his  said  affidavit  that  he  was  first 
called  to  treat  the  soldier  in  the  fall  of  1865,  he  said  in  his  deposition 
before  the  special  examiner  that  he  was  not  positive  as  to  whether  he 
went  to  Edisto  Island  in  the  fall  of  1865  or  of  1866,  but  was  certain 
that  he  left  there  in  1869,  nearly  two  years  prior  to  the  date  of  the 
soldier's  death.  It  seems,  however,  that  the  doctor  is,  or  was  at  the 
dates  on  which  he  made  his  said  affidavit  and  deposition,  respectively, 
a  verv  old  man — over  82  vears  of  aa^e — and  his  memorv,  both  as  to 
the  facts  and  dates,  was  not  of  the  best. 

George  G.  Kennedy,  a  brother  of  the  claimant,  and  Mrs.  Clara 
McMichael,  a  sister  of  the  soldier,  both  testified  that  the  soldier  had 
chills  and  fever  at  or  soon  after  his  discharge  and  continued  to  suffer 
therefrom  subsequent  thereto.  Mrs.  McMichael  even  went  so  far  as 
to  say  that  when  he  had  a  chill  he  "would  shake  so  that  the  house 
would  fairlv  shake."  This  affiant  also  said  that  it  was  on  account  of 
such  disease  that  he  went  South,  as  he  thought  he  would  be  nuich  l>et- 
ter  there. 

The  widow  of  the  soldier — the  claimant  and  appellant  in  the  case — 
testified  at  great  length  in  her  deposition  before  a  special  examiner. 
Sbc  deponed  and  said,  in  part,  aj?  f  oWovri^: 
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After  di^hai^  my  husband  first  came  home.  I  was  then  at  my  brother  Alex. 
Kennedy's,  about  3  miles  north  of  Portersville,  Pa.  He  now  lives  at  Balm,  Mercer 
County,  Pa.  My  husband  did  not  stay  over  a  month  and  then  went  clown  to  Pxiisto 
Island,  South  Carolina.  I  went  down  to  him  alwut  the  middle  of  September,  1865. 
W'e  liveti  there  then  until  his  death.  He  kept  a  planter's  supply  store  near  the  cen- 
ter of  the  island  for  about  two  years  and  then  worked  on  a  salary  for  John  Wright, 
about  a  half  mile  distant.  He  must  have  worked  for  him  nearly  three  years — up  to 
the  spring  of  1871.  Then  he  went  back  to  his  ol<l  place,  where  he  died.  We  kept 
^ouse  there.  Our  nearest  neighbor  was  Jabez  Wescoat;  and  J.  G.  Staevens,  Carl 
Berlin,  Anton  Berg  were  about  the  next  nearest.  Berg  and  Staevens  worked  for 
Mr.  Wright,  and  Berlin  ha<i  a  plantation.  Jabez  Wescoat  is  dea<l.  Mr.  Wright 
^ved  in  Nevr  York,  and  thew  men  conducted  his  business,  ^laj.  Carl  Berlin  is  in  the 
Home  at  Dayton,  Ohio.  Staevens  is  yet  at  Edisto,  and  the  lant  I  heard  Berg  was  at 
Siunter,  S.  C,  Staevens  would  know  his  address.  I  do  not  know  of  any  others  now 
ftlive  who  were  intimate  with  my  husband  while  at  Edisto. 

Dr.  T.  P.  Mikell,  now  dead,  was  the  physician  who  attended  my  husband  during 
his  last  illness.  Dr.  Mikell  was  marrieil,  but  1  do  not  know  if  his  wife  is  alive  or  not. 
He  had  children. 

Berlin,  Berg,  and  Staevens,  mentioned  above,  all  saw  my  husband  during  his  last 
illness,  and  sat  up  with  him.  Also  Miss  Sarah  Randolph  (now  Mrs.  Van  Orsilel)  of 
Hiley,  Riley  County,  Kaus.  She  was  living  with  me  at  the  time.  I  can't  name  any 
other. 

My  husband  was  ill  about  ten  days  during  his  fatal  sickness.  He  was  taken  with 
a  chill  first  and  then  he  would  have  chills  and  fever  alternatelv,  and  he  vomited  a 
great  deal.  He  would  have  a  chill  and  fever  on  the  same  day,  and  then  he  would 
have  one  of  these  vomiting  si^ells.     *    *    * 

The  matter  which  he  vomited  was  very  dark — of  a  greenish  nature — more  retching. 
He  suffered  intensely  while  vomiting.  There  were  no  other  complications  that  I 
know  of.  He  did  not  have  diarrhea  that  I  rememl>er — his  bowels  moved,  but  it 
was  not  unnatural — there  was  no  diarrhea  that  I  remember.  Yes,  his  kidneys 
were  slightly  affected — his  urine  was  very  dark  colore<l.  It  seems  to  me  it  was  rather 
scant,  but  very  high  colore<i.  It  was  a  kind  of  red<lish  color — dark.  Yes,  there  was 
a  slight  hemorrhage  with  the  urine — I  rememl^r  distinctly  the  doctor  speaking  a)x>ut 
that.     That  was  Dr.  Mikell. 

He  complaineii  of  very  severe  pains  in  his  leftsitle — so  much  so  that  when  delirious 
he  would  say,  *'Do  cut  me  open  and  take  that  away — take  it  away,"  he  would  say. 
He  also  complained  of  a  great  deal  of  pain  across  his  V>ack  in  the  region  of  the  kid- 
neys. I  don't  know  that  he  complaineii  of  pains  in  any  other  part  of  the  body — of 
his  head,  of  course.  He  complained  of  his  head — I  remember  jmtting  ice  cloths  on 
his  head.     It  was  in  his  forehead — just  in  tlie  top  of  his  head. 

I  was  wrong  in  saying  he  complained  of  pain  m  his  leit  side.  I  meant  the  right 
aide — it  was  just  in  the  region  of  the  liver.  He  had  that  from  the  time  his  la.«t  sick- 
ness began — he  would  have  spasms  like — he  first  would  have  a  chill  and  then  the 
fevers  would  come  on,  and  then  the  pain — he  would  have  something  like  a  spasm 
almost,  he  suffered  so.  He  was  delirous  quite  a  good  deal  during  his  last  sickness — 
there  were  times  when  he  was  rational  and  at  times  lie  was  delirious.  I  do  not  remem- 
ber that  he  bloated  during  his  sickness.  I  know  that  he  was  very  much  bloated  after 
hie  death — his  skin  turned  saffron  color.  He  was  a  small  man — short  and  rather 
heavy  set — not  what  you  would  call  stout  thougfh. 

I  could  not  say  just  when  he  l)egan  to  have  pains  in  his  head — it  was  dnrini:  his 
last  sickness. 

He  never  was  hurt  after  discharge,  but  he  always  had  these  chills  and  fevor.     He 
never  complained  of  anything;  else— malaria  he  used  to  call  it.     He  had  a.  \qvv  Wv\ 
ppeti  of  it  in  the  winter  of  is*;."),  just  after  I  went  South,  and\\aft  U^^'^UnW^vY^x.^'axv- 
dolph,  now  of  May  flay,  Riley  Coui\ty,  Kans.     He  and  Dr?.  ^V\V^\\  a.nv\  ^wkv^nn^^^ 


320  DECISIONS   RELATING    TO    PENSIONS. 

the  only  physicians  who  treated  him  after  disc^harge.  Dr.  Moos  treated  him  during 
Bervice,  and  I  have  furnished  his  testimony. 

My  husband  was  hit  by  a  piece  of  a  spent  shell  during  service  and  was  knocked 
down,  but  1  could  not  tell  when  it  w^aa  or  in  what  battle,  but  I  have  heard  him  speaic 
about  it.  He  was  not  off  duty  on  account  of  it.  He  never  complained  of  any  effects 
from  it.     He  was  not  wounded  at  any  other  time. 

He  was  keeping  a  little  store  on  his  own  account  at  the  time  his  last  sicknefls 
began.  He  had  not  l^een  exposed  in  any  way.  He  was  a  man  of  good  habits— he 
was  not  a  teetotaler,  but  was  a  man  of  temperate  habits.  I  never  saw  him  under 
the  influence  of  liquor. 

Carl  Berlin,  a.ssistant  adjutant-general,  '*Centml  Branch,  N.  M.  H. 
D.  V.  S.,"  deposed  and  .said: 

I  first  knew  Robert  G.  Christy  in  summer  of  1866.  I  met  him  on  Edisto  Island, 
South  Carolina.  He  was  engaged  in  cotton  planting  and  conducted  a  store  abo. 
I  knew  him  from  1866  until  his  death.  1  can  not  now  state  year  or  date  of  his  death. 
I  conducted  a  plantation  about  6  or  7  miles  from  his  store,  but  I  passed  same  almost 
daily,     I  knew  Christy  vf^ry  well  and  intimately.     *    *    *    . 

I  knew'  Christy  from  1866  until  his  death — it  was  several  years;  I  went  to  Charles- 
ton in  1876,  and  it  was  a  number  of  years  before  that  that  Christy  died. 

When  1  firj?t  knew  him  he  did  not  have  appearance  of  robust  health  —was  small 
and  thin.  I  know  that  he  was  sick  and  complaining  at  times  during  period  I  knew 
him  there;  most  everybody  had  malaria  there  then — those  that  lived  in  the  country 
did  and  Christy  did.  Of  course  I  can  not  say  anything  now  about  frequency  or 
severitv  of  his  attacks.  I  know  he  was  sick  for  sometime  before  he  died — his  death 
was  not  sudden — he  died,  as  I  understood  it  at  time,  of  malarial  fever.  I  can  not 
recall  that  Christy  related  to  me  that  he  had  this  same  trouble  in  army.  I  can  not 
sav  that  he  had  malaria  in  1866. 

The  island  was  verv  malarious  in  those  early  da vs  and  most  evervone  had  malaria. 
If  Christv  contracted  it  before  he  came  there  I  do  not  know  it. 

I  probably  sat  up  with  Christy  in  his  final  illness  as  alleged.  No,  I  can  not  now 
recall  any  symptoms  he  manifested  in  same. 

Gustavo  Staevens,  a  merchant  on  Edisto  Island,  South  Carolina, 
deposed  and  said: 

I  remember  Robert  G.  Christy  and  his  wife  quite  well. 

I  went  to'Edisto  to  live  in  October,  1865,  and  found  Christy  there — he  had  only 
been  there  a  few  weeks. 

I  knew  him  quite  well — lived  in  the  house  with  him  and  his  w-ife  in  1870  and  part 
of  1869. 

Christy  and  his  wife,  Margaret,  were  living  together  as  man  and  wife  from  that 
time  until  he  died. 

I  think  he  died  of  malarial  fever.  Dr.  Mikell  (dead)  who  attended  him  told  me 
that  malaria  was  the  cause  of  death.  1  knew  that  Christy  had  been  suffering  with 
it  for  about  a  vear.  Ho  was  taken  sick  with  malaria  when  I  lived  in  his  house. 
His  death  was  sudden  and  unexpecte<l,  although  he  had  been  ailing  with  malaria 
and  was  confine<l  to  his  bed;  he  was  not  thought  to  l)e  very  sick.  I  went  to  see 
him  while  he  was  sick  and  got  to  the  house  a  few  minutes  after  he  died.  He  died 
on  August' 24,  1871. 

When  I  met  him  in  1865  he  seemed  perfectly  sound  and  well,  and  I  never  knew 
him  to  be  sick,  until  he  was  taken  with  malaria,  while  I  lived  in  the  house  with  him. 

No,  sir;  he  was  in  goo<l  health  when  I  first  went  to  live  with  them.     I  was  in  the 
house  nearly  two  years,  and  after  he  once  got  down  with  malaria  he  waa  never  well 
a^'ain;  he  would  get  Ijetter  at  times,  but  he  >Naa  a,V\\'«L\s  ^oiuylaming  up  to  his  last 
sickness. 
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Yes,  sir;  Edisto  Island  was  very  unhealthy  in  those  days,  especially  in  the  sum- 
mer, and  everybody  had  malaria  who  could  not  get  away  in  summer  and  early  fall. 
I  had  it  in  18d8,  and  did  not  get  over  it  for  a  year  or  two;  was  ver>'  ill,  and  was 
given  up  to  die.  I  contracted  it  on  the  island.  Those  who  stay  on  the  island  in 
summer,  and  newcomers,  still  have  malarial  fever,  but  not  so  bad  since  we  got  arte- 
sian wells. 

In  an  ex  parte  affidavit,  however,  filed  some  two  years  prior  to  the 
date  of  his  foregoing  deposition,  this  same  affiant  said: 

I  came  to  Edisto  Island,  South  Carolina,  in  the  fall  of  I860.  R.  (t.  Christy  was 
living  there  then.  I  live<l  within  less  than  a  mile  from  him  that  time  to  the  day  of 
his  death,  August  24,  1871,  with  the  exception  of  about  two  years  (during  these  two 
years  we  lived  in  the  same  house,  etc. )  *  *  *  l  know  he  was  during  all  this 
time — that  is,  off  and  on — suffering  with  malarial  fever;  was  at  one  time  laid  up  for 
two  or  three  weeks,  and  the  physician  who  attended  him  then.  Dr.  Randolph,  spoke 
very  discouraging  of  his  case;  said  to  me  it  was  not  certain  whether  or  not  he  would 
pull  out.  *  *  ♦  Dr.  Mikell  told  me  on  the  day  of  his  death  that  malarial  fever 
was  the  cause  of  it — he  was  the  physician  who  attended  him  in  his  last  sickness. 

M.  M.  Seabrook  deposed  and  said ; 

I  returned  to  Edisto  in  1867  and  met  Robert  G.  Christy  and  his  wife,  Margaret,  as 
soon  as  I  got  back  there,  and  knew  them  quite  well  from  that  time  until  he  died. 
I  do  not  know  the  exact  date  of  his  death,  but  I  knew  him  quite  well  from  that  time 
until  he  died.  I  do  not  know  the  exact  date  of  his  death,  but  I  knew  him  quite 
well  about  four  years. 

He  died  of  malarial  fever  contracted  on  the  island.  It  was  the  prevailing  disease 
there.  I  suppose  his  last  sickness  lasted  about  ton  days,  but  he  had  been  sick  for 
about  a  year,  I  suppose,  before  that  laat  spell,  with  malaria. 

Yes,  sir;  I  knew  that  he  died  of  malarial  fever,  for  I  went  to  see  him  while  he  was 
sick.  No,  sir;  he  was  not  killed.  I  hear  what  Dr.  Sams  says,  but  he  had  a  man  by 
the  name  of  Geraty  in  mind  who  was  killed  as  he  says. 

No,  sir;  nothing  was  the  matter  with  Christy  when  I  first  met  him.  He  was  a 
sound  and  well-looking  man,  but  he  had  a  spell  of  fever  a  year  or  so  l>efore  he  died 
and  never  got  over  it.  I  knew  him  quite  well  and  remembere<l  him  with  the  great- 
eet  kindness,  and  will  be  glad  to  hel])  his  widow  in  any  way  I  can. 

J.  W.  Seabrook  deposed  and  said: 

I  was  bom  and  raised  on  PMisto  Island,  and  lived  there  until  about  1875  or  1876. 

I  remembered  a  man  quite  well  by  the  name  of  Christy,  who  lived  on  Edisto 
Island  after  the  war,  and  who  died  there  of  malarial  fever. 

I  was  in  the  Confederate  service  and  came  back  here  in  1866,  and  took  a  boat  from 
here  to  Edisto.  I  met  Christy  on  the  lx)at  and  we  went  to  the  island  together,  and 
I  spent  that  night  at  his  house.  He  was  very  kind  to  me,  and  therefore  I  would  like 
to  do  anything  that  a  gentleman  can  do  to  help  his  family.  Yes,  sir;  I  know  that 
he  died  of  malarial  fever,  for  while  I  was  not  present  I  was  living  near,  and  on  a 
small  island  like  that  you  know  everything  that  takes  place,  besides  I  know  that  he 
was  failing  for  about  a  ye  »r  l)efore  he  died.  He  certainly  died  of  malarial  fever,  and 
he  contracted  it  on  the  islan<l  I  am  sure,  for  it  was  the  prevailing  disease.  Nearly 
everybody  on  the  island  had  it  in  those  days.  The  island  was  very  fiat  and  the 
wells  shallow,  and  in  conse^juence  everyone  drank  surface  water  and  nearly  all  of 
them  had  malarial  fever.  Nothing  was  the  matter  with  him  in  1866,  when  we  went 
over  on  the  boat  together,  so  far  as  I  could  see,  and  I  never  noticed  nor  knew  him  to 
be  sick  until  about  a  year  l)efore  he  died,  when  his  complexion  be^iaxv  \o  «kVtfy«  ^"^^ 
of  the  effect  of  the  water  and  climate  on  him. 
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R.  E.  Seabrook  deposed  and  said: 

I  returned  to  Edisto  in  1867  and  met  Robert  G.  Christy  in  1867,  and  his  wife, 
Margaret,  as  soon  as  I  got  back  there,  and  knew  them  quite  well  from  that  time 
until  he  died.  I  do  not  know  the  exact  date  of  hie  death,  but  I  knew  him  quite 
well  about  four  years. 

His  wife  live<i  with  him  until  he  died. 

He  died  of  malarial  fever  coiitnu^ted  on  the  island.  It  was  the  prevailing  diseaee 
there.  I  suppose  his  last  sickness  lasted  about  ten  days,  but  he  had  been  sick  for 
about  a  year,  I  supiKJse,  before  that  last  spell,  with  malaria. 

Yes,  sir;  I  know  that  he  died  of  malarial  fever,  for  I  went  to  see  him  while  he 
was  sick.  No,  sir;  he  was  not  killed.  I  hear  what  Dr.  Sams  says,  but  he  had  a 
man  by  the  name  of  Geraty  in  mind,  who  was  killed  as  he  says. 

No,  sir;  nothing  was  the  jnatter  with  Christy  when  I  first  met  him.  He  was  a 
sound  and  well  looking  man,  but  lie  had  a  spell  of  fever  a  year  or  so  l)efore  he  died 
and  never  got  over  it.  1  knew  him  quite  well  and  remember  him  with  the  greatest 
kindness,  and  will  be  gla<l  to  help  his  widow  in  any  way  I  can. 

Inasmuch  as  nearly  all  of  the  material  evidence  filed  by  the  claimant 
and  adduced  upon  special  examination  is  that  of  la}'  witnesses},  it  has 
been  deemed  advisable  to  quote  such  evidence  quite  fully,  with  a  view 
to  showing  their  personal  knowledge  as  to  the  essential  features  in 
the  case  in  regard  to  which  the}^  have  testified. 

There  is  no  record  of  treatment  in  hospital  of  the  soldier  while  in 
the  service  for  malarial  fever,  but  the  testimony  of  the  regimental 
surgeon  to  the  effect  that  he  well  remembers  having  treated  him  in 
the  fall  of  1864,  or  winter  of  1864-()5,  for  chills  and  fever  is  i)robably 
sufficient  to  show  that  the  soldier  did  contract  malaria  during  his 
military  service,  notwithstanding  the  fact  that  the  said  evidence  was 
given  from  memory  alone  thirty -four  years  after  the  said  alleged 
treatment  for  the  disease  in  question.  The  surgeon's  evidence,  how- 
ever, is  corroboi*ated  by  one  comrade  of  the  soldier,  and  by  his  widow 
and  her  sister  as  well,  in  so  far  as  the  existence  of  said  disease  while 
he  was  in  front  of  Petersburg,  Va.,  and  at  home  on  furlough,  respec- 
tively, is  concerned. 

Admitting,  then,  that  the  soldier  did  contract  malarial  fever  and 
was  treated  therefor  while  in  the  service,  and  conceding  that  the  other 
evidence  in  the  case,  as  herein  set  out,  shows  fairl}^  well  that  malarial 
fever  was  the  cause  of  death — although  the  probabilit}'^  of  there  hav- 
ing been  a  complicating  and  by  no  means  unimportant  factor  in  said 
death  cause  umst  not  be  lost  sight  of — the  only  question  that  remains 
to  be  determined  is,  Did  the  malarial  fever  of  service  origin  result  in 
chronic  paludism  or  malarial  cachexia,  and  subsequently — aided  by 
intense  reinfection — cause  death?  Such,  at  least,  is  the  contention  of 
the  appellant;  but,  in  the  judgment  of  the  Department,  the  facts  pre- 
sented in  the  case  do  not  waiTant  that  conclusion. 

According  to  the  history  of  the  case,  as  outlined  in  the  evidence 
herein  referred  to,  the  soldier  was  treated  b}^  the  regimental  surgeon 
tor  chillB  aud  fever  (malarial  fever)  m  \h^  iwll  or  winter  of  1864,  but 
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it  does  not  appear  to  have  been  severe  enough. to  have  demanded  hos- 
pital treatment  at  any  time  during  the  subsequent  eight  or  nine  months 
that  he  remained  in  the  service.  He  was  discharged  July  24,  1S65, 
and  about  one  month  thereafter  went  to  Edisto  Island,  S.  C,  to  live. 
At  leAst  one  witness,  his  sister-in-law,  says  that  he  went  there  because 
he  thought  his  health  would  improve.  The  only  disease  affecting  his 
health  mentioned  bv  this  affiant  was  malaria.  It  seems  whoUv  and 
utterly  inconsistent,  however,  to  suppose  that  a  person  suffering  from 
malarial  poisoning  would  have  left  a  nonmalarious  district  like  west- 
ern Pennsylvania — where,  had  he  remained  and  received  proper  treat- 
ment, the  disease  would  in  all  probability  have  been  eradicated  from 
his  system — and  have  gone  to  a  district  like  Edisto  Island,  S.  C, 
which  was  notorious  for  the  prevalence  of  malarial  fever  at  the  time 
the  soldier  went  and  lived  there  "for  the  benefit  of  his  health." 
Especiall}'^  does  this  fact  seem  true  in  this  case,  because  the  widow  of 
the  deceased  soldier  says  that  he  had  "touches  of  ague"  while  at 
home  on  furlough,  which,  he  told  her,  originated  at  Beaufort,  S.  C. — 
which  is  situated  on  Port  Royal  Ishind,  in  the  neighborhood  of  Edisto 
Island— but  did  not  develop  until  he  reached  Knoxvilh*,  Tenn.  As 
above  shown,  however,  he  was  not  treated  for  said  disease  until  his 
regiment  arrived  before  Petersburg,  Va.  Al)out  all  the  evidence, 
both,  lay  and  medical,  filed  b}^  the  claimant  and  adduced  upon  special 
examination  as  to  the  alleged  continuance  subsequent  to  the  soldier's 
discharge  of  malarial  poisoning  is  that  of  near  relatives.  But  one  of 
these  affiants  is  a  physician,  and  his  testimony,  as  will  be  observed, 
is  not  especially  favorable  to  the  claimant's  contentions.  This  affiant. 
Dr.  Randolph,  says  that  he  met  the  soldier  at  "the  grand  review,"  at 
Washington,  D.  C,  at  which  time  he  seemed  to  be  in  good  health, 
and  that  they  did  not  meet  again  until  they  met  at  Pxiisto  Island, 
South  Carolina,  w^here  they  lived  close  together  from  1866  to  1869. 
This  affiant  stated,  in  his  affidavit  filed  by  the  claimant,  that  he  first 
treated  the  soldier  in  the  fall  of  1865,  but  in  his  deposition  before 
a  special  examiner  he  said  that  he  was  not  positive  whether  it  was  in 
the  fall  of  1865  or  1866  that  he  was  first  called  on  to  treat  the  soldier, 
but  was  inclined  to  believe  from  his  daughter's  statement,  whose  mem- 
ory was  better  than  his,  that  it  was  in  1866  that  the  illness  referred  to 
occurred.  The  daughter  herself,  Mrs.  Van  Orsdel,  said  that  she  did 
not  move  to  Edisto  Island  until  the  summer  of  1868.  This  affiant 
said  that  while  she  remembered  that  the  soldier  was  ill  a  time  or  two 
before  his  last  illness,  she  did  not  remember  what  ailed  him,  but  recol- 
lects that  his  wife,  who  was  also  sick,  had  rheumatism;  that  she  was 
present  during  his  last  illness,  and  his  physician  called  it  hemorrhagic 
malarial  fever,  with  some  complications;  that  he  complained  of  severe 
pain  in  the  alxlominal  region,  and  his  wife  applied  poviltlee^  \\\  V\\&X. 
region;  that  her  memory,  upon  being  refreshed  by  \\eY  \iYo\3cka\.^^^^ 
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to  the  effect  that  he  was  suffering  from  gall  stones  at  the  time  both  he 
and  his  wife  were  sick,  but  does  not  remember  whether  he  was  troubled 
with  gall  stones  during  his  last  illness;  that  she  does  not  remember 
that  he  had  any  attacks  of  malaria  prior  to  his  last  sickness;  and  that 
prior  to  such  illness  his  complexion  was  clear,  with  nothing  about  him 
to  indicate  the  presence  of  any  especial  complaint,  and  that  he  was  able 
to  attend  to  his  business  up  to  the  said  last  attack. 

Here  are  two  relatives,  at  least,  whose  testimon}^  fails  to  show  that 
the  soldier  suffered  from  malarial  cachexia — "a  condition  which  often 
supervenes  in  cases  imperfectly  or  improperly  treated,  or  in  persons 
living  in  malarial  districts  where  there  is  constant  exposure  to  the 
cause,  and  consequent  repeated  attacks"  (Tyson) — during  the  period 
intervening  between  the  date  of  his  muster  out  from  the  sen-ice  and 
the  dates  of  his  last  illness  and  death,  respectivel3^ 

The  most  striking  symptoms  of  tliis  rondition  is  anaemia  of  a  peculiar  kind.  The 
skin  exhibits  a  dirty  yellow  or  sallow  appearance,  often  erroneously  characterized 
as  "bilious,"  as  though  it  were  a  form  of  jaundice,  which  it  is  not,  although  there 
may  be  sometimes  slight  jaundice  also.  Such  persons  have,  in  addition,  deranged 
digestion.  The  tongue  is  pale,  flabby,  and  coated,  and  the  breath  sometimes  foul. 
The  bowels  are  con8tii)ated.  The  hands  and  feet  are  cold,  the  circulation  is  gen- 
erally bad,  and  the  temperature  is  subnormal,  though  it  may  alternate  with  the  fever- 
ish state.  In  conseijuence  of  the  hydra^mic  blood  there  is  sometimes  ci*dema  of  the 
feet  and  even  general  anasarca.  *  *  ♦  Such  [persons  have  enlarged  spleen,  the 
"ague  cake,"  which  sometimes  extends  down  as  far  as  the  crest  of  the  ilium  and  as 
far  forward  as  the  median  line,  and  its  outline  may  Ixj  felt  through  the  abdominal 
walls.     (Tyson.) 

No  such  history  as  above  outlined  has  been  supplied  in  this  case. 
As  a  matter  of  fact,  most  of  the  evidence  in  the  case  is  to  the  effect 
that  no  such  conditions  existed.  While  some  of  the  symptoms 
described  by  Dr.  Randolph  might  be  present  in  malarial  fever,  none 
of  them  are  pathognomonic  of  such  disease,  but  about  all  of  them, 
namely,  ''quick,  full  pulse,  severe  pain  in  right  side,  with  entire 
intermissions  in  the  region  of  the  ductus  choledochus  communis  (com- 
mon bile  duct),  and  the  passage  of  gallstones"  may  be  found  in 
cholelithiasis  ("the  presence  of,  or  a  condition  associated  with,  calculi 
in  the  gall  bladder  or  in  a  gall  duct,"  Gould),  for  which  the  soldier 
was  treated  by  the  said  affiant,  who  also  says  that  he  had  intermittent 
fever  at  the  same  time;  but,  as  above  stated,  no  pathognomonic  or 
diagnostic  symptoms  of  malaria  were  described. 

As  to  the  etiology  of  gallstones,  accepted  authorities  agree  that 
three-fourths  of  the  cases  occur  in  women,  but  both  sexes  are  subject 
to  them,  and  some  of  the  causes  thereof  (aside  from  those  peculiar  to 
women)  mentioned  are  sedentary  occupations,  particularly  when  com- 
bined with  overindulgence  in  eating,  the  subjects  being  often  stout 
and  usually  vcrj-  fond  of  starchy  and  saccharine  food;  conditions*which 
induce  litbic  acid,  and  constipation  and  de\>ressvii^  mental  influences 
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have  been  regarded  as  favoring  circumstances.  And  it  is  stated  that 
while  in  the  majority  of  cases  gallstones  cause  no  symptoms,  an 
impacted  stone  in  the  cystic  or  common  duct  usually  excites  violent 
symptoms  known  as  biliary  colic,  characterized  by  sudden  and  excru- 
ciating or  agonizing  pains  in  the  right  hypochondriac  region;  that  it 
is  often  associated  with  a  rigor  and  a  rise  of  temperature  from  102^  to 
103'^;  that  the  pain  is  usually  so  intense  that  the  patient  rolls  about  in 
agony;  that  there  are  vomiting,  profuse  sweating,  and  great  depres- 
sion of  the  circulation;  that  there  may  be  marked  tenderness  in  the 
region  of  the  liver,  which  may  become  enlarged;  that  in  a  large  num- 
ber of  cases  jaundice  develops;  that  the  attacks  vary  in  duration  from 
a  few  hours  to  several  days,  or  even  a  week  or  more,  and  that  occa- 
sionally accidents  occur,  such  as  rupture  of  the  duet  with  fatal  peri- 
tonitis—or syncope,  owing  to  the  intensity  of  the  pain,  may  follow, 
and  has  been  known  to  prove  fatal. 

The  diagnostic  symptoms  of  biliary  colic  are  given  as  pain,  more  or 
less  localized  in  the  right  lower  thoracic  and  upper  abdominal  region, 
accompanied  by  tenderness;  and  if  jaundice  and  biliary  urine  are  pres- 
ent all  doubt  is  removed.  A  chill  with  fever  is  frequently  present, 
and  a  history  of  previous  attacks  is  a  most  important  guide. 

While  it  may  appear  to  be  somewhat  of  a  digression  from  the  con- 
sideration of  the  question  at  issue  by  what  has  been  said  in  regard  to 
gallstones,  the  reasons  therefor  will,  it  is  thought,  be  apparent  when 
the  appellant's  statements  relative  to  the  conditions  manifested  during 
her  late  husband's  final  illness  are  dulv  considered.  Other  witnesses 
state  that  his  death  was  caused  bv  malarial  fever,  l>ut  she  is  about  the 
only  one  whose  testimony  gives  oven  a  semblance  of  a  clinical  picture 
of  his  last  illness.  Her  said  testimony  has  been  fully  set  forth  else- 
where herein,  and  need  not  be  repeated.  The  principal  symptoms 
described,  however,  were  chills,  fever,  severe  vomiting  spells — the 
matter  vomited  being  of  a  dark,  greenish  nature — intense  pain,  espe- 
cially when  vomiting,  in  the  region  of  the  liver,  and  delirium,  during 
which  he  would  say,  *'Do  cut  me  open  and  take  that  away;  take  it 
away."  While  some  of  these  symptoms  occur  in  malarial  fever,  they 
are  all  found  in  biliary  colic;  and  with  the  history  of  the  passage  at  a 
prior  date  of  a  large  number  of  gallstones  it  seems  almost  conclusive 
that  the  conditions  described  by  the  claimant  were  due  to  a  return  or 
to  another  attack  of  biliary  colic,  though  it  does  not  appear  that  the 
faeces  were  examined  for  the  presence  of  gallstones.  Mrs.  Van  Orsdel 
says  that  she  does  not  remember  whether  he  passed  any  gallstones 
during  his  last  illness  or  not,  though  the  sjmiptoms  were  similar  to 
those  manifested  at  the  said  prior  attack  of  that  trouble.  Gustave 
Staevens  says  that  the  soldier's  "death  was  sudden  and  unexpected." 
This,  however,  is  denied  by  one  other  witness.  While  the  prognosis 
is  favorable  in  the  vast  majority  of  cases  of  bllvavy  coY\e.,'^Tio\^\iAsyOk^\ 
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the  duct  occasionally  takes  place,  with  fatal  peritonitis  following. 
Syncope,  due  to  the  intensity  of  the  pain  in  acute  impaction  of  the 
biliary  duct,  may  also  follow  and  prove  fatal. 

In  view  of  the  facts  above  set  forth  as  to  the  conditions  manifested 
during  the  soldier's  fatal  illness,  there  seems  to  be  a  strong^  probability 
that  biliary  colic,  or  some  accident  connected  therewith,  was  a  con- 
tributory or  complicating,  or  possibly  the  immediate,  caase  of  his 
death. 

One  other  possible  or  probable  factor  in  the  causation  of  his  death 
remains  to  Im*,  considered.     Dr.  Randolph  said: 

His  kidneys?,  I  think,  were  involved,  with  an  evident  tendency  to  Bright's  disease, 
pretty  strongly  marked  at  times. 

Although  it  would  appear  that  this  affiant  suspected  the  existence 
of  Bright's  disease  some  years  prior  to  the  soldier's  death,  it  does  not 
appear  that  he  ever  took  the  trouble  to  analyze  his  urine  with  a  view 
to  determining  definitely  whether  or  not  such  disease  was  present. 

The  appellant  also  said  that  the  soldier,  during  his  last  illness,  com- 
plained of  a  great  deal  of  pain  across  his  back  in  the  region  of  his  kid- 
ne3\s,  and  of  pains  in  his  head;  that  his  urine  was  very  dark  colored, 
and  rather  scant;  that  there  was  a  slight  hemorrhage  with  the  urine, 
and  Dr.  Mikell  called  her  attention  to  it;  that  he  was  del  irons  quite  a 
good  deal  during  his  hist  illness,  and  that  he  was  very  much  bloated 
after  his  death.  While  these  sj^mptoms  are  not  necessarily  diagnostic 
of  chronic  Bright's  disease,  they  are  such  as  to  warrant  a  very  strong 
suspicion  of  its  presence;  and,  in  view  of  the  facts  presented  in  regard 
thereto,  it  seems  rather  probable  that  such  disease  was  a  factor  in  the 
causation  of  the  soldier's  death,  and  it  is  not  impossible  that  ursemic 
poisoning  due  thereto  may  have  been  the  immediate  cause  of  death. 

The  weight  of  the  evidence  on  file,  iiowever,  such  as  it  is,  is  to  the 
effect  that  the  soldier's  death  was  caused  by  malarial  fever.  Mrs.  Van 
Orsdel,  who  was  prescMit  during  his  fatal  illness,  said  that  Dr.  Mikell, 
the  attending  physician,  "called  it  hemorrhagica  malarial  fever,  with 
some  complications,"  ])ut  what  they  were  she  does  not  remember. 
Relative  to  this  form  of  malarial,  Osier  says: 

Hemorrghagic  fonnsi:  In  all  the  severe  types  of  malarial  infection,  esix^cially  if 
persistent,  hemorrhage  may  occur  from  the  mucous  membranes.  An  innx)rtant  form 
is  the  malarial  hematuria,  which  in  some  instances  assumes  a  very  malignant  type. 
Paroxysms  of  ague  may  precede  the  attack,  but  in  many  c^ses  called  malarial  hematuria 
there  is  no  febrile  paroxysm.  The  condition  is  usually  hemoglobinuria,  though 
blood  cori)Usck's  are  i)res<?nt  also.  In  severe  cases  there  is  blcH^ding  from  the  mucous 
membnmes.  Jaundice  is  pn'sent,  but  to  a  variable  extent,  and  is  hematogenous 
due  to  the  destniction  of  the  red  blood  corpuscles.  Malarial  hematuria  occurs  in 
epidemic  form  in  many  regions  of  the  southern  States,  and  in  some  seasons  proves 
very  fatal. 

But  few  of  the  symptoms  described  b}'  the  authority  quoted  were — 
if  the  testimon}'  in  the  case  is  to  be  relied  upon — present  during  the  sol- 
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dier's  last  illness.  About  the  only  hemorrhage  mentioned  is  the  state- 
ment of  the  claimant  that  there  was  ''a  slight  hemorrhage  with  the 
urine,"  which  was  noticed  by  the  attending  physician.  Dr.  Mikell.  So, 
then,  in  view  of  the  facts  presented  in  this  respect,  it  is  not  satisfac- 
torily shown  that  such  form  of  the  disease  in  question  existed.  It  is  a 
matter  of  no  importance,  however,  as  to  what  foim  such  disease  took 
provided  it  was  present  and  caused  the  soldier's  demise,  as  tends  to  be 
shown  by  the  weight  of  the  evidence  in  the  case;  although  at  the  same 
time  the  collateral  facts  brought  to  light  by  said  evidence  tend,  in  the 
judgment  of  the  Department,  very  strongly  to  show  that  there  was 
probably  one  or  two  other  factors  which  entered  into  the  causation  of 
his  death.  And  while  either  or  both  of  said  factors  may  have  been 
only  contributory  or  complicating  causes  of  death,  it  is,  nevertheless, 
not  impossible  under  the  circumstances  that  either  of  such  factoi's  may 
have  been  the  immediate  cause  thereof. 

It  IS  contended  that  the  soldier's  death  was  due  to  malarial  poisoning 
contracted  in  the  service  seven  years  prior  to  the  date  of  his  death. 
This,  if  true,  would  mean  that  the  attack  of  malaria  alleged  to  have 
been  conti^acted  in  the  service  had  become  chronic.  Chronic  malaria 
(chronic  paludism,  malarial  cachexia)  is  descril>ed  by  Tyson  as  being — 

*  *  *  a  condition  which  often  supervenes  in  CBsen  imperfectly  or  ineffectually 
treate<l  or  in  persons  living  in  malarial  districts  where  there  is  constant  exposure  to 
the  cause  and  constant  repeated  attacks. 

According  to  accepted  authorities,  the  two  most  striking  features  of 
malarial  cachexia  are  ansemia  of  a  peculiar  kind  and  an  enlarged  spleen, 
and  that  at  times  the  ansemia  is  profound  and  the  spleen  enormously 
enlarged.  The  appeaitmce  of  a  person  so  affected,  especially  his  skin, 
which  ''exhibits  a  dirty  yellow  or  sallow  appearance,"  is  generally 
indicative  of  the  cause  of  his  condition.  Osier  says:  ''A  patient,  the 
subject  of  chronic  paludism,  usually  dies  of  aniemia  or  of  hemorrhage 
associated  with  it." 

That  the  soldier  did  not  exhibit  any  of  the  more  noticeable  symp- 
toms or  manifestations  of  malarial  cachexia  is  clearly  shown  by  the 
evidence  in  the  case.  Most  of  the  witnesses,  even  including  some  of 
his  near  relatives,  testify  that  he  appeared  to  be  in  good  health  at  the 
time  he  arrived  at  Edisto  Island,  South  Carolina,  in  the  fall  of  1865, 
and  had  no  scrioiLS  illness,  except  the  attack  of  biliary  colic  for  which 
he  was  treated  by  Dr.  Randolph,  up  to  within  a  short  time  prior  to 
his  death,  although  he  had  been  *' ailing  for  about  a  year"  before  his 
last  illness,  which  only  lasted  about  ten  days.  Not  even  the  appellant 
describes  any  such  illness,  and  merely  says  that  all  he  complained  of 
from  time  to  time  was  malaria.  Therefore,  the  mere  fact  that  the 
soldier  may  have  had  an  attack  of  malarial  fever  while  in  the  service, 
and  while  stati6ned  in  a  malarious  district,  and  subsequently  died  some 
years  thereafter,  as  tends  to  be  shown,  from  tiic  it^aiw^  A\^^^3kavi.,l\3Cc\iNj^^'^ 
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no  good  reason  for  supposing  that  his  military  service  was  responsible 
in  any  way  for  his  death.     It  is  no  more  true  that  all  cases  of  malarial 
fever  become  chronic  than  it  is   that  one  attack  renders  a  person 
imnmne  from  a  subsequent  attack  of  such  disease.     It  is  a  disease 
which  is  amenable  to  proper  treatment  unless  neglected  at  first  and 
allowed  to  become  chronic,  or  where  a  person  is  constantly  exposed  to 
the  cause  thereof.     It  is  not  shown  that  a  malarial  cachexia  succeeded 
the  attack  of  malarial  fever  the  soldier  had  in  1864,  but  it  is  shown 
that  shortly  after  his  discharge  he  went  to  live  in  a  district  notorious 
at  that  time  for  the  prevalence  of  malarial  fever.     The  telluric  con- 
ditions of  siiid  district — Edisto  Island,  South  Carolina — were  such  as 
are  favorable  to  the  development  of  malarial  poison,  for,  as  stated  by 
Tyson,  "  In  the  days  of  Hippocrates  (B.  C.  400-357)  it  was  recognized 
that  marshes  breed  malaria,"  and  the  presence  of  an  over-abundant 
supply  of  mosquitoes  was  sufficient  to  account  for  its  wide  distribution, 
although  the  condition  of  the  soil,  the  drinking  water,  and  the  lack  of 
proper  drainage  were  then  held  responsible  for  the  fact  that  nearly 
every  resident  of  that  section,  especially  the  white  people,  suffered 
more  or  less  from  malaria.     Inasmuch,  however,  as  ''the  mosquito 
theor}^  has  l)een  developed  to  a  |x>sitive  demonstiiition  that  malaria 
may  be  conveyed  from  the  mosquito  to  man,  and  from  man  to  the 
mosquito"  (Tyson),   it  can    not   be   contended  with   much   show  of 
reason  that  merely  because  a  man  had  at  one  time  suffered  from 
an  attack  of  malarial  fever  that  he  was  thereafter  rendered  so  sus- 
ceptible to   such   disease   that  an}^  subsequent  attack   thereof  was, 
practic^ally,  a  sequence  of  the  original  infection,  as  it  can  not  be  pre- 
sumed that  the  mosquito — the  now  acknowledged  common  carrier  of 
the  poison  of  malaria,  as  it  is  of  the  cause  of  yellow  fever,  as  was  quite 
recently  so  brilliantly  demonsti'ated  at   Habana,  Cuba,   by  the  late 
lamented  Surg.  Maj.  Walter  Reed,  U.  S.  Army,  and   his  associates, 
whose  achievements  in  the  enulication  of  said  disease  at  that  port  by 
the  destruction  of  the  insect  which  propagated  it  was  not  only  of  ines- 
timable value  to  the  island  of  Cuba,  but  to  the  world  at  large  as  well- 
would  be  any  respecter  of  [)ersons,  but  would  as  readily  inoculate  one 
person  as  another,  although  the  results  of  the  infection  might  possibly 
be  more  readily  or  rapidly  developed  in  one  who  had  previously  been 
infected  than  in  one  who  had  not.     The  ultimate  results,  however, 
would  be  practically  the  same.     Relative  to  the  '^  mosquito  theory'' 
Tyson  also  says: 

Favoring  causes  and  geograiihical  distribution  of  the  malarial  fevers:  Such  is  the 
belief  as  to  the  immediate  cause  of  malarial  fever  at  the  present  day,  evidence  l)eing 
strongly  in  favor  of  the  view  that  inoculation  is  the  only  mode  of  which  the  infec- 
tion is  carried  from  the  mosquito  to  man  and  from  man  bacic  to  the  mosquito. 
Indeed,  most  recent  studies  by  the  Italians  Bastianelli  and  Bignami  have  determined 
the  species  of  mosquitoes  that  are  capable  of  pro<^lucing  two  forms  of  infection.  They 
are  the  AiwplieUs  claviges  and  Anopheles  pirtuj<  (dapple-winged  mosquito  of  Ross), 
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both  conveying  the  fefltivo-autumnal  form,  while  the  former  is  the  conveyer  of  ter- 
tian infection.  These  views  are  further  confirmed  by  the  conditions  which  favor 
malarial  fever,  and  these,  notwithstanding  exceptions,  are  hot  climates  and  hot 
seasons  plus  decomposing  vegetable  matter,  low  river  banks  frequently  covered  and 
uncovered  with  water  and  exposed  to  the  sun — in  a  wonl,  conditions  that  favor  the 
breeding  of  mosquitoes. 

Wherever  these  conditions  occur  malaria  is  rife.  Especially  are  they  found  in  the 
southern  borders  of  the  North  Temperate  Zone,  as  in  our  Southern  United  States, 
Southern  Italy,  and  along  the  Lower  Danube,  the  northern  border  of  the  South  Tem- 
perate Zone,  in  the  Tropics,  as  Central  America,  the  West  Indies,  Central  Africa,  and 
Southern  Asia.  A  freshly  upturned  soil  may  furnish  under  a  sufficiently  high  tem- 
perature a  minimum  of  60°  F.  (15.6°  C),  as  favorable  a  focus  almost  as  a  marshy 
river  bank.  All  ages  are  susceptible,  but  children  are  especially  liable  to  take  the 
disease  on  exposure.     More  men  have  it  than  women,  for  evident  reasons. 

Currents  of  air  carry  the  disease  to  localities  in  which  it  is  not  primarily  engen- 
dered, such  currents  carrying  the  mosquitoes  laden  with  extracorporeal  forms. 

The  weight  of  the  evidence  adduced  upon  special  examination  and 
the  report  of  the  special  examiner  who  secured  the  same  is  to  the 
effect  that  for  some  years  immediately  after  the  war  of  the  rebellion 
the  neighborhood  m  which  the  soldier  lived  at  the  time  of  his  death 
(Edisto  Island,  South  Carolina)  was  notorious  for  the  prevalence  of 
malarial  fever;  that  all  white  persons  living  there  who  did  not  leave 
there  in  the  early  spring  and  remain  away  until  after  a  heavy  frost  in 
the  autumn  suffered  from  said  disease;  that  in  1871,  the  year  the 
soldier  died,  it  was  practically  epidemic,  and  that  all  white  persons 
who  lived  there  at  that  time  are  either  deiid  or  have  moved  away. 

The  weight  of  the  evidence  is  also  to  the  effect  that  the  soldier's 
death  was  caused  by  malarial  fever,  and  inasmuch  as  the  Bureau  has 
accepted  such  evidence  as  suflSciently  determining  this  point,  the  ques- 
tion as  to  an}^  other  probable  or  possible  factor,  whether  contributing, 
complicating,  or  primary,  in  the  causation  of  his  death,  will  be  elimi- 
nated from  further  consideration. 

It  is  also  reasonably  well  established  that  the  soldier  contracted 
malarial  fever  while  in  the  service,  and  was  treated  therefor  in  the 
summer  of  1864,  by  the  regimental  surgeon,  but  not  in  hospital. 

It  is  not  shown,  however,  that  during  the  interim  between  the  sum- 
mer of  1864,  when  he  was  treated  for  malaria,  and  the  summer  of 
1871,  when  he  is  said  to  have  died  of  said  disease,  that  he  suffered  from 
chronic  malaria  or  malarial  cachexia;  but,  on  the  contrary,  the  weight 
of  the  evidence  is  to  the  effect  that  he  did  not  suffer  from  chronic 
paludism  during  said  period.  Therefore,  in  the  absence  of  any  such 
history,  there  is  no  sufficient  basis  for  the  contention  that  the  alleged 
fatal  attack  of  malarial  fever  was  due  in  any  way  to  his  militarj^ 
service. 

After  a  thorough  consideration  of  the  questions  at  issue  in  this  case, 
from  every  point  of  view,  the  Department  is  of  the  opinion  that  the 
appellant's  clami  for  pension  under  the  general  Vaw  \ft  rnXJciowXi  \«\^y>\.* 

The  Bction  appealed  from  is  hereby  affirmed. 
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SERVICK— ACT  OF  JUXE  87,  1800— TERMINATION  OF  THE  W^VR  OF  TIffi 

REBELLION. 

Betty  F.  NicnoLS  (widow). 

The  soldier  having  enlisted  in  a  loyal  State  after  enlistments  for  the  war  of  the  rebel- 
lion ha<l  l)een  onlere<l  dinoontinued,  his  service  was  ppesumptively  not  {tension- 
able  8(^rvice  under  the  actt  of  June  27,  1890. 

Assistant  Sf'n\'t<!7^y  M,   ^y,  Miller  to  tlie  Covunissirmer  (if  Ptmmom^ 

March  31,  190S. 

This  appellant,  Botty  F.  Nichols,  on  October  28,  1901,  filed  a  claim, 
No.  750972,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Lee  Nichols,  who  is  alleged  to  have  served  as  Lee  Duncan  in  Company 
A,  Thirteenth  United  States  Colored  Heavy  Artillery,  from  May  29 
to  November  18,  1865,  and  to  have  died  October  21,  1901. 

Said  claim  was  rejected  in  September,  1902,  on  the  ground  that  the 
soldier  did  not  render  ninety  days'  actual  service  during  the  war  of 
the  rebellion;  and  on  November  0,  1902,  claimant  appealed,  contend- 
ing merely  that  his  discharge  certificate,  filed  with  appeal,  shows  a 
service  of  five  months. 

This  contention  does  not  go  to  the  point  of  the  ground  of  rejection, 
which  is  that  the  soldier's  military  service  is  not  shown  to  have  been 
rendered  in  connection  with  and  as  part  of  the  belligerent  operations 
of  said  war,  maintained  for  the  purpose  of  suppressing  said  rebellion, 
as  held  in  the  case  of  John  Barley oung  (7  P.  D.,  453),  to  be  the  intent, 
scope,  and  effect  of  the  words  used  in  said  act,  "served  *  *  *  in 
the  militar}'  or  naval  service,"  or  '^  served  *  *  *  in  the  Army  or 
Navy,"  of  the  United  States,  ''during  the  late  war  of  the  rebellion." 

It  was  also  held  in  that  case  that  the  genei'al  presumption  is  that 
service  rendered  after  July,  1865,  was  not  rendered  for  the  purpose 
aforesaid,  the  rel)ellion  being  then  generally  suppressed;  and  that 
the  claimant  in  any  such  case  has  the  burden  of  overcoming  this  pre- 
sumption l)y  proof  that  his  particular  service  subsequent  to  that  date 
was  in  some  necessary  connection  with  operations  which  may  hare 
been  thus  maintained  in  some  particular  locality  where  the  rebellion 
yet  was  in  belligerenc}-. 

It  was  fuilher  held  therein,  as  a  counter  positive  presumption,  sub- 
sidiary to  this  general  negative  presumption  as  to  service  after  the 
rebellion  was  practically  at  an  end,  that  when  such  pai'ticular  service 
was  shown  to  have  been  in  some  State  prior  to  the  date  which  the  Presi- 
dent's proclamation  declared  was  the  end  of  the  rebellion  in  that  State, 
such  service  would  be  presumed  to  have  been  pensionable  service 
under  said  act,  and  that  service  after  that  date  in  that  State  would  be 
presumed  to  have  not  been  such  service,  casting  upon  the  claimant  the 
the  burden,  the  same  as  to  general  service  after  July,  1865,  of  proving 
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such  subsequent  service  had  some  necessary  connection  with  such  bel- 
ligerent operations  as  may  in  fact  have  existed. 

These  were  rules  of  evidence  merely,  designed  to  carry  out  the 
evident  intent  of  Congress  in  the  legislation  of  June  27, 1890,  as  to  the 
service  entitling  to  pension  thereunder.  And  the  same  design  was  fol- 
lowed in  the  case  of  Edward  Farrell  (7  P.  D.,  532),  holding  that  enlist- 
ments in  loyal  States  after  April  13,  1865,  the  date  when  enlistments 
for  said  war  were  ordered  discontinued,  will  not  be  deemed  enlistments 
in  or  for  said  war,  and  any  service  rendered  under  such  enlistments 
would  be  presumed  not  to  be  pensionable  service  under  said  act,  the 
claimant  having  the  burden  of  proving  aflSrmatively  the  connection  in 
fact  of  his  service  with  such  belligerent  operations  as  may  have  been 
then  maintained  for  the  suppression  of  said  rebellion. 

And  in  the  case  of  Franklin  S.  Cowen  (7  P.  1).,  374)  it  was  also  held 
that: 

The  (juestion  as  to  whether  services  were  performed  in  tht*  war  of  the  relxjliion  or 
in  any  other  military  oj^rations  is  to  be  determined  by  the  puriK>ses  of  enlistment 
and  actual  service  rendered.  The  date  of  enlistment  is  evidence  only  so  far  as  that 
fact  may  elucidate  tlie  purpose  of  enlistment. 

See  also  Charles  McQuay  (10  P.  D.,  18);  John  G.  Mulick  (12 
P.  D.,  186). 

The  statement,  therefore,  in  your  report  herein  that  "  soldier  having 
enlisted  in  Kentucky,  a  loyal  State,  afU^r  April  13,  1865,  had  no  title 
to  pension  under  the  act  of  June  27,  1890,"  is  not  correct  under  the 
decisions  referred  to.  The  enlistment  of  this  soldier  is  only  presump- 
tive and  not  conclusive  evidence  that  his  service  was  not  rendered  for 
the  purjjose  of  said  war,  and  hence  was  not  pensionable  service  under 
said  act.  The  burden  is  upon  this  claimant  to  rebut  such  presumption 
by  satisfactor}^  proof  that  hLs  service  was  rendered  in  some  connection 
with  the  operations  to  suppress  the  retellion,  and  she  not  having  pro- 
duced such  proof  her  claim  was  properly  rejected,  notwithstanding 
j>ension  had  been  allowed  the  soldier  under  said  act.  The  allowance 
to  him  was  made  prior  to  the  decisions  in  the  Barle3'oung  and  Farrell 
cases,  and  was  in  accordance  with  the  practice  then  existing. 

The  action  appealed  from  is  aflSrmed. 


C.'OMMKNOKMENT— SPF.riAT^  ACrT— SECTION  472,  REVISEI>  STATITTKS. 

John  Vogler. 

As  this  pension  was  granted  by  special  act  of  Congress  and  the  act  did  not  si)ecify 
the  date  at  which  pension  should  commence,  the  same  was  i)roi)erl y  commenced 
from  the  date  of  the  passage  of  the  act,  in  accordance  with  aectioa  -iT'iCi,  l^viNSsssA 
Statutes  of  the  United  States. 
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AssiHtant  Secretary  M,   W,  Miller  to  the   Corninissianer  of  Pen^iom^ 

March  31,  1903. 

John  Vogler,  formerly  of  Company  A,  One  Hundred  and  Thirty- 
second  New  York  Volunteer  Infantry,  Company  B,  Tenth  United 
States  Infantry,  Company  K,  First  United  States  Cavalry,  and  Com- 
pany D,  Twenty-third  United  States  Infantry,  is  a  pensioner  at  the 
rate  of  $12  per  month  by  special  act  of  Congress,  approved  May  12, 
1900.  The  reports  of  the  Senate  and  House  Committees  on  Pensions 
show  that  this  act  was  designed  to  place  the  soldier  on  the  rolls  in 
accordance  with  the  act  of  June  27,  1890.     Certificate  No.  1003567. 

Prior  to  the  passage  of  this  act  he  had  filed  three  declarations  under 
the  act  of  June  27,  1890,  to  wit:  On  May  27,  1892,  January  6,  1894, 
and  April  13,  1897.  These  claims  were  all  rejected  on  the  ground  of 
no  ratable  disability.  From  the  last  of  these  rejections,  the  one  of 
May  8,  1898,  an  appeal  was  taken  and,  in  an  opinion  dated  March  31, 
1900,  the  action  was  aflBrmed  by  the  Department,  docket  No.  45941. 
On  January  24,  1901,  the  pensioner  filed  what  he  terms  an  "  applica- 
tion for  back  pay  commencing  from  my  first  application,  1892."  It 
does  not  appear  ivo\\\  the  records  what  action  was  taken  on  this  claim, 
though  the  soldier  states  it  was  rejected  in  June,  1901. 

On  September  26,  1901,  he  filed  what  purports  to  be  an  appeal  from 
the  action  of  the  Bureau  in  rejecting  his  "application  for  back  pay." 
In  it  he  protests  against  the  certificate  for  pension  being  dated  from 
May  12,  1900,  and  contends  that  he  is  entitled  to  a  pension  from  the 
date  of  his  original  application  in  1892. 

This  pension  was  allowed  by  special  act  of  Congress,  the  act  not 
specifying  the  date  at  which  the  pension  should  be  commenced.  Sec- 
tion 4720  of  the  Revised  Statutes  of  the  United  States  provider  that 
under  such  circumstances  the  "commencement  shall  date  from  the 
passage  of  the  special  act."  It  was  within  the  power  of  Congress  to 
have  commenced  the  pension  at  an  earlier  date,  and  no  appeal  can  be 
considered  in  this  Department  from  its  failure  to  do  so.  The  act  of 
the  Commissioner  of  Pensions  was  clearly  in  accordance  with  the  act 
of  Congress  and  section  4720  heretofore  referred  to,  and  must  be 
aflSrmed. 

No  new  evidence  has  been  introduced  to  show  that  the  former  action 
of  the  Department  was  erroneous,  and  an  inspection  of  the  papers  dis- 
closes that  the  action  was  correct. 

For  the  reasons  heretofore  stated,  the  action  complained  of  is 
affirmed. 
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MARRIAGE— DIVOIICE— LAWS  OF  INDIANA— E VI I>ENCE— I >EATII. 

Christen  A  E.  Allburn  (widow). 

It  is  settled  law  in  Indiana  that  when  a  marriage  has  been  consummated  in  accord- 
ance with  the  forms  of  law  it  is  presumed  that  no  legal  impediment  existed  to 
the  parties  entering  into  such  marriage,  and  the  fact,  if  shown,  that  either  or 
both  of  the  parties  have  lx»en  previously  married,  and  that  such  wife  or  husband 
of  the  first  marriage  is  still  living,  does  not  destroy  the  prima  facie  legality  of 
the  last  marriage.  The  presumption  in  such  cases  is  that  the  former  marriage 
has  been  legally  dissolved  and  the  burden  that  it  was  not  rests  upon  the  party 
seeking  to  impeach  the  last  marriage.  Wenning  et  al.  r.  Teeple  et  al.  (144  Ind., 
189). 

AssiHtant  Secretary  F,  L.  Camjjhdl  U)  tlw.  Com  miss  toiler  of  Pensions^ 

Decefinhei'  5,  1902, 

m 

George  W.  Allburn,  late  a  private  of  the  Sixteenth  Battery  of  the 
Indiana  Volunteer  Light  Artiller>%  was  pensioned  at  the  rate  of  $12 
per  month  under  the  general  law,  for  disease  of  the  throat  and  chest, 
chronic  diarrhoea,  and  resulting  piles. 

He  died  September.  12,  1889,  and  his  widow,  Christena  Vj.  Allburn, 
filed  an  application  for  pension  under  the  geneiTil  law  September  20, 
1889,  alleging  that  soldier's  death  from  disease  of  lungs  and  bowels  was 
the  result  of  his  military  service. 

Her  claim  was  rejected  October  8,  1898,  in  the  following  stiited 
language: 

Approved  for  rejection  on  the  ground  of  (claimant's  declared  inability  to  prove 
the  death  or  divorce  of  the  former  husband. 

From  this  action  she  appealed  August  19,  1899,  contending  that 
under  the  laws  of  Indiana  her  marriage  to  the  second  husband  was 
legal. 

It  seems  from  the  evidence  in  this  aise  that  claimant  was  married  to 
Henry  Fishpaugh  July  31,  1856,  in  the  State  of  Indiana,  and  after- 
wards moved  to  Champaign  Count}^  111.,  where  she  resided  with  him 
until  the  commencement  of  the  war,  when  he  enlisted  in  the  service 
and  remained  therein  until  1865;  that  after  his  return  from  the  service 
in  1865,  and  about  the  month  of  September,  claimant  separated  from 
him  and  moved  to  the  State  of  Indiana,  where,  on  the  10th  da}^  of 
March,  1872,  she  was  married  to  George  W.  Allburn,  and  lived  with 
him  until  his  death. 

August  15, 1899,  claimant  filed  an  application  for  pension  under  the 
act  of  June  27,  1890. 

September  12, 1901,  more  than  a  year  after  completing  her  appeal  iy^^^ 
her  general  law  claim,  said  claim  was  reopened  and  a  special  examin^    ^^ 
tion  ordered  to  determine  whether  claimant's  first  hu^Xmxvvi.j'W^KwtN  ^>| 
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March  10, 1872,  or  at  any  time  subsequent  thereto  and  prior  to  soldier-g 
death,  and  also  to  determine  cause  of  said  death. 

After  the  report  of  said  special  examination  was  filed,  her  claim 
under  the  general  law  was  again  rejected,  as  was  also  her  claim  under 
the  act  of  June  27,  1890,  said  claims  being  rejected  June  21,  1902,  in 
the  following  stated  language; 

Approve<l  for  rejection  on  the  ground  that  claimant  can  not  he  regar<led  as  the  sol- 
dier\s  widow,  it  being  shown  that  she  had  a  prior  husband,  one  Henry  Fishpaugh, 
and  was  further  shown  that  said  Fishpaugh  outlived  the  soldier,  George  W.  Allbum, 
and  the  evidence  on  file  after  8i:)ecial  examination  had  failing  to  prove  or  to  war- 
rant a  presumption  that  claimant  was  ever  divorced  from  said  Fishpaugh. 

Under  the  rulings  of  this  Department  no  further  action  should  have 
been  taken  by  the  Bureau  in  her  claim  under  the  general  law  after  she 
had  filed  her  appeal,  but  as  such  has  been  dojie  in  this  case,  her  claim 
will  be  considered  upon  its  merits  and  disposed  of  accordingly. 

Christena  E.  AUburn,  the  claimant,  states: 

I  marriefi  Henry  Fishpaugh  according  to  the  laws  of  the  State  of  Indiana  July 
31, 1856,  at  Linden,  Montgomery  County,  Ind.  I  liveti  with  him  until  just  as  the  war 
closed,  and  he  came  home  from  the  Army  with  another  woman,  and  that  did  not 
suit  me,  so  I  left  him.  AVe  were  then  living  close  to  Champaign,  111.,  having  moved 
there  soon  after  our  marriage.     *    *    * 

When  he  came  home  from  the  Army  the  last  time  he  had  a  woman  with  him 
named  Mary  Peck.  *  *  *  He  brought  her  to  our  home  and  1  told  him  tliat  if 
she  staye<i  I  would  not,  and  he  told  me  I  could  leave  if  I  wanted  to,  and  I  did  leave, 
and  tliat  was  all  there  was  of  it.     This  was  about  the  month  of  September,  1865. 

I  stayed  in  Champaign  for  a  couple  of  months  with  his  sister  and  father  until  I 
could  settle  up  things,  and  then  this  sister  and  father  and  I  left  Champaign,  the 
sister  and  father  coming  to  Logansport,  Ind.,  and  I  went  to  Buck  Creek,  Ind.,  and 
that  is  the  last  I  ever  saw  of  any  of  them.  *  *  *  While  living  with  Fishi>augh, 
and  on  December  25,  1861,  our  daught^^r  Mary  was  born.  She  is  still  living.  After 
she  grew  up  she  use<l  to  write  her  aunt,  but  did  not  write  very  often.  Before  I  left 
Champaign  Henry  Fishpaugh  left  the  town,  but  I  don't  know  where  or  how  far  he 
went  and  I  never  heard  any  more  about  him  except  that  after  I  applied  for  a  pension 
my  dauglitcr,  Mary  Sparks,  wrot^i  to  her  aunt  asking  what  had  become  of  Henry 
Fishpaugh,  and  she  wrote  back  that  he  liad  gone  to  the  gold  mines  and  had  died  out 
there.  *  *  *  i  never  applied  for  any  divorce  from  him,  but  I  understood  he 
applied  for  a  divorce,  and  after  I  went  to  Buck  Creek,  Ind.,  some  one  sent  me  a  pajier 
to  sign  so  that  he  could  get  a  divorce  from  me,  and  I  signed  the  paper  and  sent  it  back, 
and  I  always  thought  afterward  that  a  divorce  had  ]>een  granted,  until  I  l:)egan  to 
try  for  a  pension,  and  then  I  wrote  to  Illinois  about  it  and  found  that  no  divorce  had 
l)een  obtained.  I  did  not  make  the  application  myself,  and  if  the  application  was 
made  in  my  name  it  was  done  that  way  by  Henry  Fishpaugh  himself.     ♦    »    ♦ 

If  an  application  for  divorce  was  made  in  1861  I  don't  know  anything  about  it,  for 
I  left  Henry  Fishimugh  and  went  to  Buck  Creek  after  the  war  closed,  and  the  only 
word  I  ever  had  about  any  divorce  was  just  after  I  came  to  Buck  Creek.  *  *  *  1 
married  George  W.  Allburn  March  10,  1872. 

Hannah  A.  Fultz,  of  Royal  Center,  Ind.,  states  as  follows: 

Henry  Fishpaugh  is  my  brother.     I  knew  his  first  wife,  Ellen  Lynch  (claimant). 

I  lived  with  her  for  a  while  during  the  time  Henry  was  in  the  Army.     They  jmrted 

^paign  County f  111.,  and  1  think  iliatvfaa  \>eloT<i  Vv^nn^w^^^  the  Army.    1 
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was  a  witness  in  a  suit  for  divorce  brought  there  in  Chamx)aigu  County,  111.,  and  it 
was  my  understanding  that  a  divorce  was  granted.  I  lost  track  of  Henry  Fishpaugh 
after  the  war  and  1  never  heard  from  him  until  some  six  years  or  more  ago,  when 
he  came  here  to  Royal  Center  and  stopped  with  me  alxjut  two  weeks,  and  he  told  me 
about  having  heen  out  in  California,  but  I  canH  tell  where  all  he  had  lx?en.  *  *  * 
I  know  it  has  only  l)een  about  three  years  since  I  last  saw  him,  and  he  is  the  same 
Henrj'  Fishpaugh  who  niarrie<l  Christena  Ellen  Lynch.  Itenry  Fishpaugh  and 
myself  are  the  only  members  of  our  family  now  living.  I  understoo<l  he  had  married 
again  and  was  living  down  in  Illinois.  Ida  Fishpaugh  is  Henry  Fishpaugh's  daughter 
bv  his  second  wife. 

Charles  W.  Peck  states: 

I  first  bet^ame  acquainteii  with  the  claimant  when  I  was  a  mere  lM)y.  It  was 
before  the  war  some  four  or  live  years.  She  was  then  the  wife  of  Henry  Fishpaugh, 
and  they  then  lived  in  Champaign  County,  111.  1  went  to  Warnm  County,  111., 
about  two  years  before  the  war  broke  out,  and  it  is  my  recollection  that  they  had 
separated.  He  left  her.  *  *  *  I  think  he  still  remained  in  Champaign  County, 
111.,  until  the  war  broke  out  and  then  he  went  into  the  Army.  I  saw  him  once 
while  in  the  Army.  He  told  me,  when  I  seen  him  in  the  Army,  that  he  and  his 
wife  Ellen  had  parted.  When  I  returned  from  the  Army  I  came  bat;k  to  Cham- 
paign County,  111.  I  never  saw  claimant  after  I  returned  from  the  Army,  but  Fish- 
paugh returned  to  Champaign  County.  *  *  *  After  he  returned  from  the  Army 
he  married  my  sister,  Mary  Peck.  They  were  married  Chistmas  day,  1865,  at  near 
Homer,  Champaign,  III.  I  witnessed  the  performance  of  the  marriage  ceremony. 
They  were  married  by  a  justice  of  the  peatie,  Imt  I  forget  his  name.  1  have  no 
knowle<lge  whatever  of  his  having  procured  a  divor(!e  from  hi»  first  wife,  or  that  she 
procured  a  divorce  from  him.  I  am  satisfied  that  he  said  that  he  was  divorced  from 
his  first  wife,  or  that  she  had  gotten  a  divorce  from  him.  Fishimugh  and  my  sister 
lived  together  after  their  nuirriage  until  she  died  in  1872.  She  <lied  at  my  house. 
After  my  sister's  death,  Fishpaugh  married  a  woman  named  Patsy  Cole,  in  Cham- 
paign County,  111.  He  lived  with  her  alx)ut  one  year,  when  he  left  her.  *  *  * 
Fishpaugh  then  went  to  Crawfordsville,  Ind.,  and  was  married  to  two  women  out 
there.  I  don*t  now  remember  the  first  one's  name.  The  last  woman  that  he  mar- 
ried at  Crawfordsville  was  named  Anna  Buck.  *  *  *  After  he  deserted  the  Buck 
woman  he  went  to  California,  was  there  some  four  to  nix  years,  may  be  longer. 
One  place  he  was  at  was  San  Jacinto.  I  heard  he  had  married  a  woman  while  in 
California.  His  next  marriage  was  to  Nancy  Stevens,  in  this  neighborhood,  now 
Mrs.  Nancy  Ix)ng.  She  procured  a  divorce  from  him  and  remarried.  If  there  was 
no  divorce  procured  by  soldier  in  Champaign  County,  111.,  he  may  have  i)rocured 
one  at  Crawfordsville  or  Logansport,  Ind.,  and  it  might  be  possible  that  he  went  to 
Danville  to  procure  a  divorce  from  his  first  wife.  *  *  *  Fishpaugh  had  a 
daughter  by  my  sister  named  Ida,  now  living  in  Peoria,  111. 

The  special  examiner,  W.  W.  Macy,  in  his  report  to  the  Bureau 
states: 

I  made  search  of  the  records  at  the  court-house  in  Urbana,  Champaign  County, 
111.  There  exists  no  record  of  any  divorce  of  Henry  Fishpaugh  from  the  claimant, 
Christena  E.  Fishpaugh.  I  find  where  Ellen  Fishpaugh  filed  a  suit  for  divorce 
against  Henry  Fishpaugh,  which  suit  was  dismissed  by  the  complainant  at  her  cost 
December  18,  1862.  The  marriage  records  of  Champaign  Comity,  111.,  show  mar- 
riage of  Henry  Fishpaugh  to  Mary  L.  Leedy  (nee  Peck),  Decemlxjr  25,  1805,  and  of 
Henry  Fishpaugh  to  ;Mrs.  Martha  Cole,  July  4,  1872,  and  of  Henry  Fislipaugh  to 
Mrs.  Nancy  Stevens,  May  24,  1899. 

The  divorce  records  show  divorce  of  Nancy  FishpaugVi  ko\\\  l\ev\T\  Tv^^wv^> 
March  9,  1900,  and  also  of  Martha,  Fishpaugh   from  llenry  ¥\a\\\>a^vv^^>  ^^^  ^^^ 
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noted.     I  made  search  of  the  records  of  Vermilion  Ck)unty,  111.,  but  could  find  no 
record  of  any  divorce  of  Fishpaugh  t\  Fishpaugh. 

A  letter  on  file  from  William  Summerville,  superintendent  of  the 
Soldiers'  Home  at  Quincy,  111.,  dated  May  15,  1902,  shows  that  Henry 
Fishpaugh  was  first  admitted  to  said  Home  August  22,  1895,  and  dis- 
charged therefrom  April  6,  1898 ;  readmitted  August  16,  1898,  and 
again  discharged  May  22,  1899.  He  served  during  the  war  of  the 
rebellion  in  Company  I,  Forty-sixth  Indiana  Volunteer  Infantry,  and 
at  time  of  admission  to  the  Soldiers'  Home  was  a  resident  of  Pekin, 
Tazewell  County,  111. 

In  his  sworn  statement  made  at  the  time  of  entering  this  said  insti- 
tution he  described  hinLself  as  having  no  wife  living,  and  but  one 
child,  Mrs.  Ida  Crasher,  who  lived  in  Peoria,  111. 

A  letter  on  file  from  the  acting  governor  of  the  Danville  Branch  of 
the  Soldiers'  Home,  dated  May  15,  1902,  shows  that  he  was  admitted 
to  said  Home  as  Henry  Fishpaugh,  Company  I,  Forty-sixth  Indiana 
Volunteer  Infantry,  on  December  24,  1899,  and  died  in  hospital  June 
22,  1901.  His  admission  paper  gave  his  residence  as  Ogden,  Cham- 
paign County,  111. ;  name  of  nearest  relative,  Nancy  Fishpaugh,  wife, 
Ogden,  111.  His  army  discharge  shows  that  his  place  of  residence  at 
time  of  enlistment  was  Fairfield  County,  Ohio.  Henry  Fishpaugh 
was  a  pensioner  under  certificate  No.  953024. 

In  marriage  certifiate  filed  in  his  claim  November  18, 1897,  he  states: 

I  am  not  married.  My  wife  has  been  dead  seventeen  years.  1  have  one  daugh- 
ter, Ida  Alice  Crasher,  nee  Fishpaugli,  born  April  6,  1868. 

The  evidence  in  tliis  case  shows  that  Henry  Fishpaugh  married 
claimant  in  1856,  in  the  State  of  Indiana,  and  afterwards  sepai-ated 
from  her  in  Champaign  Count}",  in  the  State  of  Illinois.  According 
to  the  statement  of  claimant  the  separation  occurred  in  1865.  After 
this  separation  Fishpaugh  married  Mary  Peck,  in  Champaign  County, 
111.,  December  25,  1865,  the  claimant  having  at  that  time  left  the 
State  of  Illinois,  going  to  the  State  of  Indiana,  where  she  married 
George  W.  AUburn,  March  10,  1872.  The  public  records  of  Cham- 
paign County,  show  that  claimant  filed  an  appliciition  for  a  divorce 
from  Henry  Fishpaugh  in  1861,  which  was  dismissed  by  her  at  her 
cost  Deceml)er  18,  1862.  The  claimant  testifies  that  she  never  filed  a 
suit  for  divorce  against  said  Fishpaugh,  but  that  if  same  appears  of 
record  it  was  done  without  her  knowledge  and  consent.  She  states 
that  after  she  went  to  Indiana  she  I'eceived  divorce  papers  from  some 
•lawyer  asking  her  to  sign  and  return  them  so  he  (Fishpaugh)  could 
get  a  divorce;  that  she  did  sign  same  and  return  them  and  thought 
that  he  secured  a  divorce. 

Hannah  A.  Fultz,  a  sister  of  Heur\"  Fishpaugh,  states  that  she  was 
a  witness  in  a  divorce  suit,  and  that  she  understood  that  a  divorce  wa8 
g'lnnted. 
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Charles  W.  Peck  states  that  Henry  Fishpaugh  married  his  sister, 

ar}^  Peck,  December  25,  1865,  and  lived  with  her  until  she  died  in 

72.     That  Fishbaugh  told  him  that  he  was  divorced  from  his  first 

fe  (the  claimant)  or  that  she  was  divorced  from  him,  he  is  not  cer- 

in  which. 

The  ev^idence  tends  to  show  that  Fishpaugh  was  married  to  six  dif- 

rent  women  after  his  separation  from  claimant,  and  that  he  traveled 

ound  and  lived  in  several  diflFerent  States. 

The  act  of  Congress  approved  August  7,  1882,  provides  as  follows: 

That  marriages,  except  such  as  are  mentioned  in  section  forty-seven  hundred  and 
e  of  the  Revised  Statutes,  shall  be  proven  in  pension  cases  to  be  legal  marriages 
»rdiug  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  marriage 
at  the  time  when  the  right  to  pension  accrued. 

The  only  question  to  be  determined  in  this  case  is,  whether  or  not 
limant  has  established  a  legal  marriage  to  the  soldier  under  the  laws 
the  State  of  Indiana. 
In  the  case  of  Boulden  v.  Mclntirc  (111)  Indiana,  574)  the  court  say: 

!)ivorce  will  be  presumed  in  favor  of  the  validity  of  a  second  marriage  contracted 
a  woman  while  her  first  husband  is  alive.  It  will  l)e  presumed  that  the  first 
Triage  was  legally  dissolved  by  a  divorce  before  the  second  was  entered  into,  and 
3  who  asserts  the  invalidity  of  the  latter  marriage  must  show  that  there  has  l)een 
divorce. 

In  the  case  of  Frankboner  v,  Corder  (127  Ind.,  124)  it  was  held  by 
c  court  that  a  legal  disability  is  not  to  be  presumed,  but  must  be 
oven  by  the  party  asserting  the  disability. 

In  the  case  of  Wenning  et  al.  i\  Teeple  et  al.  (144  Ind.,  189)  the 
urt  say: 

^t  is  settled  law  in  this  State  that  when  a  marriage  has  been  consummated  in 
!ordance  with  the  forms  of  law,  it  is  presumed  that  no  legal  impediment  existed 
the  parties  entering  into  such  marriage,  and  the  fact,  if  shown,  that  either  or  both 
the  parties  have  been  previously  married,  and  that  such  wife  or  husband  of  the 
jt  marriage  is  still  living,  does  not  destroy  the  prinia  facie  legality  of  the  last 
Triage. 

The  presumption  in  such  case  is  that  the  former  marriage  haa  Ixjcn  legally  dissolved 
1  the  burden  that  it  haa  not  rents  upon  the  party  seeking  to  impeach  the  last 
Triage. 

In  the  case  of  Boulden  r.  Mclntire  (119  Ind.,  574)  the  facts  were 
follows:  Horace  G.  Boulden  married  Eliza  Street  April  22,  1S79, 
ing  in  1881.  Eliza  had  been  previously  married  to  Charles  Limes 
1873.  The}^  lived  together  but  a  few  wrecks  and  then  separated, 
is  not  even  alleged  that  at  the  time  of  her  marriage  with  Boulden, 
iza  even  pretended  to  believe  that  she  and  Limes  had  ever  been 
t'orced.  Limes  did  obtain  a  divorce  from  her  in  1883,  four  years 
ter  her  marriage  with  Boulden  and  two  years  after  his  dea.H\^  ^\A 
t  the  court  upheld  the  marriage  between  Eliza  atvd  lio\3\dLe.Tv^  ^\a^-YCkSg, 
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that  it  was  not  shown  but  that  she  had  obtained  a  divorce  from  Limes 
before  her  marriage  with  Boulden,  and  holding: 

The  law  requires  the  party  who  asserts  the  illegality  of  a  marriage  to  take  the 
burden  of  that  issue  and  prove  it,  though  it  may  involve  the  proving  of  a  negative. 

Sec  case  of  Louisa  J.  Doan  (8  P.  D.,  377). 

The  marriage  of  claimant  to  soldier  was  solemnized  in  strict  accord- 
ance with  the  law  of  the  State  of  Indiana  and  under  the  decisions  of 
the  highest  courts  of  that  State  every  presumption  is  in  favor  of  the 
validity  of  said  marriage. 

The  fact  that  claimant  had  formerly  married  Fishpaugh  and  had 
separated  from  him  more  than  six  years  prior  to  her  marriage  to 
soldier,  and  that  he  was  living  at  the  date  of  her  second  marriage  and 
until  after  the  death  of  her  second  husband,  does  not  destroy  the  prioia 
facie  legality  of  the  last  marriage. 

The  facts  in  this  case  are  much  stronger  in  favor  of  the  validitv  of 
the  second  marriage  of  claimant  than  those  in  case  of  Boulden  i\ 
Mclntire,  herein  cited,  in  which  the  court  upheld  the  validity  of  the 
second  marriage. 

The  evidence  in  this  case  is  not  sufficient  to  overthrow  the  presump- 
tion that  Fishpaugh  had  secured  a  divorce  prior  to  the  time  of  the 
marriage  of  claimant  to  soldier,  or  that  he  had  secured  a  divorce  from 
her  prior  to  the  death  of  her  second  hus))and. 

Under  the  facts  in  this  case  and  the  decision  of  the  courts  of  Indiana 
claimant  would  be  declared  to  be  the  legal  widow  of  soldier.  This 
being  true,  the  act  of  Congress  approved  August  7,  1882,  steps  in  and 
says: 

If  claimant  has  i)rove(l  that  her  necond  niarriage  to  soldier  was  legal  under  the 
laws  of  the  State  of  Indiana,  then  nhe  has  shown  that  she  is  the  legal  widow  of  soldier 
for  pensionable  purposes. 

That  she  is  the  legal  widow  of  soldier  under  the  law  and  the  evi- 
dence there  can  l)e  no  doubt  and  the  Department  so  holds. 

The  action  of  the  Bureau  is  accordingly  reversed  and  the  papers 
herewith  returned  with  (lirectioiis  to  reopen  and  readjudicate  her 
claim  in  conformity  with  the  views  expressed  in  this  opinion. 


MAlMUA<iK-C01IAlU'rATIt)N— ACT  JUNK  8T,  1800. 

MxVKY    iSEWLANl)    (aS   WIDOW). 

The  evidence  in  this  ca^e  shows  that  the  relations  which  existed  Ijetween  the 
deceased  soldier  and  this  appellant  prior  to  their  public  (^remonial  marriage, 
July  21,  1892,  were  not  matrimonial,  but  unlawful  and  illicit,  and  did  not 
constitute  a  common-law  marriage.  The  appellant  having  marrieil  the  soldier 
subsequent  to  the  passage  of  the  act  of  June  27,  1890,  has  no  title  to  pension 
thereunder  as  his  widow. 
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Assistant  Secretary  M,  W,  MIU^'  to  the   Conunlsfiiwier  of  Pensions^ 

April  7,  1903. 

Mary  Newland  filed  in  the  Pension  Bureau  on  February  24,  1902, 
an  application  for  pension  under  the  provisions  of  the  third  section  of 
the  act  of  June  27,  1890,  as  widow  of  Peter  Newland,  late  a  private 
in  Company  F,  Fortieth  Missouri  Volunteer  Infantry,  alleging  that 
said  soldier  had  served  for  ninety  days  and  more  in  the  above-named 
organization  during  the  war  of  the  rebellion,  had  been  honorably 
discharged  from  said  service,  and  had  died  on  February  16,  1902, 
leaving  her  as  his  lawful  widow  surviving,  without  other  means  of 
support  than  her  daily  labor. 

Said  application  for  widow's  pension  was  rejected  on  July  25,  1902, 
upon  the  ground  that  the  claimant  had  married  the  soldier  subsequent 
to  the  passage  of  the  act  of  June  27,  1890,  and  had  no  title  to  pension 
thereunder  as  his  widow. 

From  this  action  of  rejection  the  present  appeal  was  taken  on 
August  25,  1902. 

One  of  the  prerequisite  conditions  of  pensionable  title  luider  the 
provisions  of  the  third  section  of  the  act  of  June  27,  1890,  is  that  the 
widow  shall  have  married  the  soldier  prior  to  the  passage  of  said  act. 

The  evidence  shows  that  the  appellant  and  the  deceased  soldier  were 
married  by  public  ceremon}^  in  the  city  of  St.  Louis,  Mo.,  on  July  21, 
1892,  and  that  they  lived  together  as  husband  and  wife  in  pursuance  of 
said  marriage  ceremony  from  that  date  until  the  soldier's  death,  which 
is  shown  to  have  occurred  upon  the  date  alleged.  It  appears  from  the 
testimon}^  however,  that  the  appellant  and  the  soldier  had  been  living 
together  and  cohabiting  as  husband  and  wife  prior  to  said  ceremonial 
marriage,  since  about  the  month  of  September,  1887. 

It  is  contended  that  their  cohabitation  and  recognition  as  husband 
and  wif-e  during  this  period  was  sufficient  to  constitute  a  lawful  mar- 
riage between  them  at  common  law,  and  constituted  and  rendered 
their  union  a  lawful  and  valid  one  under  the  laws  of  the  State  of  Mis- 
souri, where  they  resided,  without  the  ceremonial  marriage;  and  that 
the  ceremonial  marriage  in  1892  was  but  the  ratification  and  acknowl- 
edgment on  their  part  of  a  preexisting  lawful  union  and  added  no 
particular  validity  thereto. 

The  essence  of  a  common-law  marriage,  or  of  a  marriage  evidenced 
by  cohabitation  and  recognition  as  husband  and  wife,  under  the  laws 
and  decisions  of  the  courts  of  Missouri,  consists  in  the  present  matri- 
monial intent  of  the  parties  in  coming  together,  and  their  mutual 
agreement  and  consent  to  be  married.  Cohabitation,  recognition,  etc., 
both  in  Missouri  and  evervwhere  else,  are  but  circumstances  from 
which,  in  the  absence  of  proof  to  the  conti-ary,  svicVv  \\\\fe\il\ow  ^\A 
agreement  to  marry  will  be  presumed. 
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In  the  present  case  an}'^  presumption  of  a  valid  comnion-law  marriage 
between  these  parties,  that  might  have  arisen  by  reason  of  their 
cohabitation  and  recognition  as  husband  and  wife  during  the  period 
prior  to  their  marriage  by  ccremon}^  in  1892,  is  utterly  destro\^ed  and 
completely  rebutted  by  the  te^stimony  of  this  appellant  herself  and 
by  that  of  other  witnesses  whom  she  has  produced,  which  shows 
beyond  all  question  that  the  appellant  and  the  soldier  did  not  com- 
mence to  live  together  with  matrimonial  intent,  and  did  not  regard 
themselves  as  lawfully  married,  nor  mutually  agree  and  consent  to  a 
lawful  marriage  until  said  ceremony  of  marriage  was  performed. 

In  a  sworn  statement  filed  in  this  case,  relative  to  the  origin  and  the 
nature  of  her  relations  and  association  with  the  soldier  prior  to  her 
ceremonial  marriage  to  him  in  1892,  the  appellant  testified: 

I  can  not  state  the  exact  date  when  the  soldier  and  I  began  to  h"  ve  together,  but  as 
best  as  I  can  now  remember  it  was  in  the  month  of  Septemlxjr,  1887.  The  reasons 
that  no  ceremony  was  jxirformed  until  about  five  years  after  the  comment^ment  of  my 
cohabitation  with  the  soldier  were:  At  the  time  of  the  death  of  iny  former  husband, 
John  Burrage,  I  was  left  in  i)oor  circumstances  with  three  little  children,  the  oldest 
being  about  5  yt«rs  of  age,  to  provide  for.  After  his  (Burrage)  death  I  lived  with 
his  mother  and  went  out  and  worked,  leaving  my  children  with  her.  She  died,  and 
I  did  not  want  to  place  tiie  children  in  an  orphan  asylum — did  not  want  to  be  sep- 
arated from  them — and  couM  not  go  out  and  work  and  leave  them  at  home.  I  knew 
the  soMier,  Peter  Newland,  for  alx>ut  two  years  before  we  commenced  to  live 
together,  and  he,  knowing  my  circumstances  at  the  time  of  the  death  of  my  former 
husband's  mother,  suggested  that  we  live  together,  and  that  he  would  provide  for 
the  children  and  me.  I  wanted  to  have  a  marriage  ceremony  i^erformed,  but  he 
stated  we  would  wait  a  while,  as  he  afterwards  frequently  stated  when  the  matter 
waa  spoken  of  between  uk;  finally  he  came  to  the  conclusion  that  it  was  no  way  to 
do,  raising  (;liildren  and  bringing  up  a  family  without  having  a  marriage  ceremony 
performed,  and  we  w^ere  married. 

John  Newland,  a  brother  of  the  deceased  soldier,  who  also  resided 
in  the  city  of  St.  Louis,  Mo.,  and  in  the  neigh lx)rhood  of  the  soldier 
and  the  appellant  during  the  time  of  their  association  together,  testi- 
fied that  he  knew  that  the  appellant  and  the  soldier  were  not  married 
prior  to  the  date  of  their  ceremonial  marriage  in  1892,  and  that, 
although  he  saw  the  soldier  frequently,  neither  he  nor  his  wife  would 
visit  the  soldier  or  the  appellant  at  the  house  where  they  were  living 
together  prior  to  their  marriage.  He  further  stated  that  both  his 
wife  and  himself  frequently  remonstrated  with  and  reproached  the 
soldier  for  his  conduct  in  living  with  the  appellant  without  being  mar- 
ried to  her,  and  that  it  was  chieflv  by  reason  of  these  remonstrances 
and  reproaches  that  he  was  finally  induced  to  marr}^  her. 

Another  witness,  Frank  Cayou,  testified  that  he  lived  in  the  same 
house  with  the  appellant  and  the  soldier  for  five  years  after  they  com- 
menced to  live  together  and  before  their  marriage;  that  although  she 
went  by  the  soldier's  name,  was  supported  by  him,  and  they  recog- 
nized  each  other  as  husband  and  wife^  it  was  known  by  the  neighbors 
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that  they  were  living  together  unlawfully  and  without  being  married, 
and  that  threats  were  made  to  prosecute  them  for  so  doing,  and  that 
it  was  to  avoid  arrest  and  prosecution  that  they  were  finally  married 
by  ceremony  in  1892. 

The  public  record  of  the  marriage  of  the  appellant  and  the  soldier, 
July  21,  1892,  shows  that  she  was  married  to  him  on  that  date  under 
the  name  of  Mrs.  Mary  Burmge,  the  name  of  her  first  husband. 

The  foregoing  well-established  facts  show  beyond  all  doubt  or  ques- 
tion that  the  association  and  relations  of  these  parties  were  not  matri- 
monial prior  to  their  ceremonial  marriage  in  1892;  and  further,  that 
there  never  had  been  prior  to  said  ceremonial  marriage  any  mutual 
agreement  between  th(im  whatever  to  be  married. 

However  they  may  have  been  regarded  by  others  prior  to  their 
ceremonial  marriage,  it  is  manifest  that  they  did  not  regard  them- 
selves as  husband  and  wife  prior  to  that  time.  If  they  did  not  them- 
selves believe  that  their  association  was  that  of  lawful  matrimony,  and 
no  mutual  agreement  to  marry  was  entered  into  b}'  them  prior  to  their 
ceremonial  marriage  on  July  21,  1892,  and  that  these  were  the  facts 
in  the  case  can  not  be  seriously  questioned,  it  would  be  an  absurdity 
to  hold  that  they  were  lawfully  married  prior  to  that  datx^. 

There  is  a  marked  distinction  between  this  case  and  that  of  Fi-ancoise 
Gabriel  (12  P.  D.,  382),  decided  upon  appeal  by  this  Department  on 
June  7,  1902,  in  which  the  facts  were  somewhat  similar.  In  that  case 
it  was  clearly  shown  that  the  intention  of  the  parties  was  matrimonial 
from  the  beginning  of  their  cohabitjition,  and  that  ])y  their  acts  they 
had  publicly  declared  their  intention  to  be  and  their  belief  that  they 
were  husband  and  wife,  and  their  union  that  of  lawful  marriage. 
Their  subsequent  ceremonial  marriage  was  but  a  pu))lic  acknowledg- 
ment and  declaration  of  their  preexisting  lawful  common-law  mar- 
riage, and  had  no  effect  to  change  or  alter  their  existing  matrimonial 
status  under  the  law. 

It  is  just  as  clear  from  the  evidence  in  the  present  cuse  that  the 
relation  sustained  l)y  these  parties  to  each  other  prior  to  their  cere- 
monial marriage  was  not  that  of  lawful  matrimony,  but  was  unlawful 
and  illicit,  and  that  no  mutual  consent  or  agreement  to  marry  was  ever 
entered  into  between  them  until  the  ceremonial  marriage  in  1S92. 

The  marriage  of  the  appellant  to  the  soldier  having  been  subsequent 
to  the  passage  of  the  act  of  eJune  27,  1890,  she  is  excluded,  by  the 
express  provisions  of  the  second  proviso  to  the  third  section  of  said 
act,  from  pension  thereunder  as  his  widow,  and  the  rejection  of  her 
claim  for  that  reason  was  without  eiTor,  and  is  affirmed  accordingly. 
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HEATH  C:AITSK— l»OISON— 1» ATnOLOG  1CA.L,  SEQUENCE— EVIDENCE. 

Fanny  G.  Pomeroy  (widow). 

The  soldier's  death  in  1899,  from  a  poisonous  dose  of  chloral,  administered  by  him- 
self, was  not  incident  in  any  way  to  his  military  service;  consequently  his 
widow  has  no  title  to  a  pension  under  the  general  law.  He  was  in  the  habit  of 
taking  said  drug  for  the  relief  of  insomnia  indui^  by  disease  of  nervous  system, 
for  which  he  had  been  pensioned  under  the  act  of  June  27,  1890,  but  not  under 
the  general  law.  The  appellant  contends  that  the  insomnia  was  really  cauged 
by  pain  due  to  hemorrhoids  for  which  he  had  formerly  been  pensioned  under 
the  general  law,  and  that  his  death  was,  therefore,  indirectly  due  to  his  military 
service.  It  is  immaterial,  however,  as  to  what  the  actual  cause  of  the  insomnia 
may  have  been,  or  whether  the  ovenlose  of  chloral  was  taken  by  mistake  or 
with  suicidal  intent,  as  he  was  not  insane  as  a  result  of  his  military  service,  but 
was  sound  in  mind  if  not  in  body.  Citing  mother  of  John  G.  Stack  (2  P.  D., 
153);  Ellen  Flynn,  widow,  ( 8  P.  D.,  54);  Jessie  M.  Whallan,  widow,  (8  P.  D., 
131). 

AsfifMant  Secret  an/  3f.   W,  ^fllh^*  to  the  Commimi<yi\er  of  Peim^ym^ 

Ajrr'd  7,  1903. 

The  appellant  in  this  case,  Fanny  G.,  widow  of  Willis  B.  Pomeroy, 
formerly  a  private  in  Compan}"  C,  Twenty-fourth  New  York  Cavalry, 
wa*s  granted  a  pension  March  12, 1900,  under  the  act  of  June  27, 189(K 
in  pursuance  of  her  claim  therefor  filed  September  11,  1899,  wherein 
she  alleged  that  the  soldier's  death,  on  August  28, 1899,  was  caused  by 
an  overdose  of  chloi*al. 

In  a  subsequent  claim  for  pension,  filed  eTunelT,  1901,  under  the  gen. 
eml  law,  the  cause  of  the  soldier's  death  was  not  stated. 

The  soldier  himself  at  different  times  had  teen  pensioned  under 
both  the  general  law  and  the  act  of  June  27,  1890.  On  November  3, 
1886,  a  certificate  of  pension  at  the  rate  of  $2  per  month  for  ''hemor- 
rhoids" was  issued  to  him  pursuant  to  his  claim  therefor  filed  June 
28,  1880.  The  rate  in  this  claim  was  subsequently  increased  to  %^ 
per  month  from  March  27,  1889.  On  February  17,  1894,  a  certificate 
of  pension  under  the  act  of  eTune  27, 1890,  at  the  maximum  i-ate  there- 
under was  issued  to  him  by  reason  of  his  inability^  to  earn  a  support 
by  manual  labor  on  account  of  '^  hemorrhoids,  injury  of  right  hand, 
and  disease  of  nervous  system." 

The  widow's  claim  under  the  genei-al  law  was  rejected  July  15, 1901, 
on  the  ground  that — 

*  *  *  soldier's  death  from  an  overdose  of  chloral  was  not  due  to  his  military 
service;  and  (tlaiinant'H  ajiparent  inability  to  furnish  any  satisfaiTtory  proof  to  show 
that  it  was. 

Inasmuch  as  the  soldier  was  not  insane,  as  a  result  of  his  military 
service — in  which  event,  in  view  of  the  circumstances  under  which  his 
death  is  said  to  have  occurred,  his  widow's  alleged  title  to  a  pension 
under  tho  general  law  might,  under  tW  Yu\^v».\^\d  doN^u  iu  certain  cases 
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that  will  hereinafter  be  cited,  have  been  established — the  claimant's 
apparent  inability  to  furnish  any  satisfactory  proof  that  the  soldier's 
death  from  an  overdose  of  chloral  was  due  to  his  military  service  is 
not  surprising,  for  under  no  other  conditions  would  she  have  any 
grounds  upon  which  to  base  her  said  claim. 

In  an  appeal,  however,  filed  January  17,  1902,  it  is  contended  that 
for  many  years  prior  to  his  death  the  soldier  suffered  intensely  with 
hemorrhoids,  chronic  diarrhea,  and  insomnia,  for  the  relief  of  which, 
and  to  induce  sleep,  he  was  in  the  habit  of  using  a  prescription  in 
which  chloral  was  one  of  the  ingredients;  that  he  went  to  Cheswold, 
Del.,  in  the  latter  part  of  August,  1899,  for  the  pur]:)ose  of  change  and 
rest;  that  he  took  said  prescription  with  him,  but  was  unable  to  have 
it  filled  at  that  time  and  phice,  and,  being  in  great  distress,  obtained 
some  choral  upon  his  own  prescription,  he  being  a  surgeon-dentist; 
that  as  a  result  of  taking,  accidentally,  an  overdose  of  said  drug  his 
death  resulted,  and  that,  in  view  of  the  circumstances  cited,  his  death 
was  at  least  indirectly  due  to  the  causes  for  which  he  was  pensioned 
under  the  general  law. 

The  'foregoing  contentions  of  the  appellant  do  not  embrace  a  cor- 
rect statement  of  the  facts  in  the  case.  As  heretofore  stated,  the  only 
cause  of  disability  for  which  the  soldier  was  pensioned  under  the 
general  law  was  "hemorrhoids,"  and  the  mte  that  had  been  allowed 
therefor  was  merely  nominal,  §4  i3er  month.  The  last  medical  exami- 
nation to  which  he  was  subjected  prior  to  his  death  was  made  Novem- 
ber 14,  1893.  No  hemorrhoids  were  manifested  thereat.  The  only 
hemorrhoids  found  at  the  next  prior  examination,  made  August  17, 
1892,  were  several  small  internal  hemorrhoids,  about  the  size  of  peas; 
not  ulcerated  or  bleeding.  A  worse  condition  than  this,  in  so  far  as 
the  rectum  was  concerned,  was  not  shown  at  any  one  of  the  three  pre- 
ceding examinations  held  in  the  case.  It  is  out  of  the  question  that 
insomnia  could  have  been  induced  by  any  such  condition  or  conditions. 
It  is  immaterial,  however,  if  it  had,  for,  as  will  hereafter  be  shown, 
neither  the  accidental  nor  the  intentional  ingestion  b}^  a  sane  soldier 
or  ex-soldier  of  a  fatal  dose  of  a  drug  taken  for  the  relief  of  some  con- 
dition due  to  his  militar}^  service,  whether  such  drug  was  prescribed 
by  a  physician  or  taken  upon  his  own  responsibility,  confers  any  title 
to  a  pension  under  the  general  law  upon  his  widow  or  his  dependent 
relatives.  The  only  possible  conditions  under  which  such  a  title  could 
be  conferred,  according  to  the  rules  laid  down  in  the  cases  cited  below, 
are  cases  in  which  the  self-destruction  of  the  soldier,  whether  acci- 
dental or  intentional,  was  the  result  of  insanity  due  to  his  military 
service,  and  contracted  or  incurred  in  the  line  of  duty.  See  cases  of 
Mary  A.  Buker,  widow  (1  P.  D.,  108);  Alice  ¥j.  Travers,  widow  (1 
P.  D.,  110);  mother  of  John  G.  Stack  (2  P.  D.,  153V,  T«me.'LO\i.  ^BsSl 
(3  P.  D.,  183);  AJmira  J.  Morton  (3  P.  D,,  35^V,  ^«.ss^t^^)0K5N^\?,^^ 
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(5  P.  D.,  32);  Ellen  Flynn,  widow  (8  P.  D.,  54);  Jessie  M.  Whallan, 
widow  (8  P.  D.,  131). 

In  the  majority  of  the  above-cited  cases  the  rules  laid  down  were 
favorable  to  the  contentions  of  the  appellants,  but  in  each  case  it  was 
shown  that  the  soldier's  death  was  directlv  traceable  to  the  fact  that 
he  was  insane  as  a  result  of  his  military  service.  In  the  cases  in  which 
the  rules  laid  down  were  adverse  to  the  contentions  of  the  appellants 
no  such  conditions  were  shown  to  have  existed,  the  death  of  the  soldier 
in  each  instance  being  due  to  mistake  or  accident,  either  on  his  part  or 
on  the  part  of  someone  else,  with  which  his  militar}-  service  had  no 
connection  whatever. 

It  is  neither  shown  nor  contended  that  the  soldier  in  this  case  was 
insane;  but  per  contra  it  is  reasonably  well  shown  that  he  was  of  sound 
mind,  though  suffering  from  neurasthenia,  for  which  he  was  pensioned 
under  the  act  of  Juno  27, 1890,  under  the  caption  of  ''disease  of  nerv- 
ous system,"  and  to  which  the  alleged  insomnia  that  led  him  to  take  an 
overdose  of  chloral  was  doubtless  due,  but  neither  of  these  conditions 
was  due  to  his  military  service.  Under  the  circumstances,  however, 
the  status  of  the  case  would  not  be  changed  even  had  the  neurasthenia 
been  of  service  origin. 

In  view  of  the  facts  herein  set  out,  it  is  held  that  the  action  appealed 
from  wan  not  eiTor.     Such  action  is,  therefore,  hereb}^  affirmed. 


r 


PRACTICK-WA31  WITH  SPATN^-EVrDENCE— PROOF. 

LuTHKR  J.  Smith. 

In  all  cases  under  the  general  law  arising  since  the  commencement  of  the  war  with 
Spain,  the  legal  points  involved  should  be  first  passed  upon. 

Assistant  Secretary  M,   W,  Miller  to  the  Comrmssioner  of  Pejimoiu^ 

A2?ril  7,  1903, 

Luther  J.  Smith,  formerly  a  corporal  in  Compan}^  M,  First  Florida 
Volunteer  Infantry,  filed  his  declaration  August  1,  1900,  claim  being 
rejected  June  26,  1901,  on  the  ground  of  no  ratable  disability  from 
alleged  disease  of  eyes  and  lungs.  An  appeal  was  filed  September  26, 
1901. 

This  claimant  was  medically  examined  November  28,  1900,  and 
slight  impainuent  of  vision  was  found.  An  affidavit  filed  by  claim- 
ant's physician  shows  the  impairment  of  vision  to  be  caused  by  astig- 
matism, which  can  be  corrected  by  glasses,  and  it  is  well  Icnown  that 
astigmatism  is  not  an  affection  incident  to  the  service.  It  is,  gener- 
ally speaking,  due  to  congenital  influences.  A  careful  examination  of 
■  the  respiratory  organs  by  the  examining  board  showed  his  lungs  to  be 
normal  in  all  respects,  but  chronic  pharyngitis,  in  a  slight  degree,  was 

prejseat. 
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The  history  of  this  case  shows  that  claimant  enlisted  April  23, 1898, 
being  discharged  December  3,  1898,  and  the  certiticate  of  examination 
preliminary  to  muster  out  shows  that  he  then  claimed  to  be  suffering 
from  the  effects  of  measles,  contracted  at  Fernandina,  Fla.  The 
examining  surgeon  at  this  time,  November  17,  1898,  certified  that  the 
soldier  was  suffering  with  chronic  pharyngitis.  The  medical  records 
show  him  treated  from  August  1  to  August  8,  1898,  for  measles  in 
line  of  duty.  This  is  a  case  where  the  soldier  claims  certain  disabili- 
ties to  have  resulted  from  a  disease  originating  in  the  service  and  line 
of  duty.  He  is  shown  to  have  a  disease  of  the  throat  which  not  infre- 
quently follows  an  attack  of  the  measles,  although  it  is  not  true  that 
everyone  who  has  the  measles,  and  who  afterwards  suffers  with 
chronic  pharyngitis,  can  successfully  maintain  that  said  pharyngitis 
was  a  result  of  the  measles  simply  as  a  presumption.  Should  this 
soldier's  present  disability  continue  in  its  present  degree  for  a  consid- 
erable period  of  time,  and  then  assume  a  severity  which  would  be 
entitled  to  a  rating,  it  would  very  likely  be  difficult  for  him  at  that 
time  to  fully  prove  that  chronic  phar\mgitis  was  due  to  the  measles. 
The  question  of  i^ating  is,  in  practically  all  pension  cases  under  the 
general  law,  a  question  of  secondary  consideration.  Title  is  the  first 
requisite  to  be  proved,  and  after  very  careful  consideration  of  the 
matter  the  Department  believes  that  in  all  cases  arising  under  the 
general  law  since  the  commencement  of  the  war  with  Spain,  the  legal 
points^  in  the  case  ought  to  be  first  passed  upon.  The  reasons  for  such 
a  procedure  are  so  numerous  and  well  founded  as  to  hardly  require 
discussion.  The  personal  attention  of  the  Commissioner  of  Pensions 
is  invited  to  this  matter,  with  a  view  to  a  determination  by  him  as  to 
the  advisability  of  changing  the  practice  now  prevalent,  to  the  end 
that  all  claims  for  pension  arising  under  the  general  law  since  the  com- 
mencement of  the  war  with  Spain  should  be  first  legally  adjudicated 
before  the  question  of  a  ratable  disability  is  passed  upon.  The  Depart- 
ment is  in  daily  receipt  of  cases,  under  appeal,  where  rejection  has 
been  had  under  the  general  law,  said  claims  arising  by  reason  of  alleged 
disabilities  incurred  since  the  date  of  the  commencement  of  the  war 
with  Spain,  by  reason  of  no  ratable  disability,  in  which  under  the 
appeal  a  ratable  disability  is  admitted,  and  where  the  Department 
believes  a  ratable  disability  does  exist,  thus  necessitating  the  proving 
up  by  the  claimant  of  the  legal  part  of  his  case. 

It  is  believed  that,  in  claims  under  the  general  law,  wherein  disabil- 
ities are  alleged  to  have  })een  received  in  the  service  and  line  of  duty 
and  since  the  date  of  the  commencement  of  the  war  with  Spain,  the 
cases  ought  to  be  fully  legally  adjudicated  before  the  question  of 
ratable  disability  is  raised  by  the  Bureau. 

In  the  within  case  the  claimant  is  not  shown  to  be.  \%\1\\.V>\n  4as»X:\^^ 
by  reason  of  alle^fed  disabilities. 

Action  aSSrmed, 
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DISCHARGE— SEUVIC:E— DESERTION— .TOFNT     RESOL.UTIOK     OF     JULY    1, 

100«— ACT  or  JUNE  27,  1890. 

Daniel  G.  Peterson. 

The  claimant  having  deserted  from  a  prior  service  during  the  war  of  the  rebellion, 
he  is  not  pensionable  under  the  act  of  June  27,  1890;  and  his  honorable  dis- 
charge from  a  subsequent  service  can  not  be  considered!,  under  the  joint  resolu- 
tion of  July  1,  1902,  to  constitute  an  honorable  discharge  also  from  his  prior 
service,  as  said  subsequent  ser>'ice  was  for  less  than  six  months. 

Assista^it  Secretary  M,   W.  Miller  to  the  Cmmmmioner  of  Peimons^ 

Ajnil  7,  1903, 

This  appellant,  Daniel  G.  Peterson,  on  June  22,  1889,  and  February 
26,  1892,  filed  claims,  No.  712202,  for  pension  under,  respectively,  the 
Revised  Statutes  and  the  act  of  June  27,  1890,  alleging  service  as 
Robert  Brown,  in  Company  I,  Ninety-fourth  New  York  Infantry,  from 
February  3  to  June  16,  1865. 

Both  claims  were  rejected  in  October,  1897,  on  the  ground  of  no 
disability;  and  on  appeal  rejection  of  the  former  was  affirmed  January 
24,  1899,  and  that  of  the  latter  reversed. 

The  latter  claim  was  readjudicated  and  again  rejected  in  October, 
1899,  on  the  ground  that  claimant  is  unable  to  establish  his  identity  as 
the  soldier  of  record,  and  reopening  of  that  claim  was  refused  in 
March,  1900. 

On  a  second  appeal,  the  papers  were  returned  July  8,  1902,  for 
special  examination  as  t-o  the  question  of  identity,  and  are  now  retrans- 
mitted, with  report  showing  identity  has  been  admitted,  but  the  claim 
again  lejected  on  tlie  ground  of  desertion  from  a  prior  service  and 
that  service  under  the  last  enlistment  was  less  than  six  months. 

This  last  ground  of  rejection  is  correct.  The  joint  resolution  of 
July  1,  1902,  provides: 

Sec.  2.  That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the 
Army,  incliidin*^  rc<:iilai*s,  volunteers,  and  militia,  or  any  appointed  or  enlisted  man 
of  the  Navy  or  Marine  Corps,  who  was  honorably  discharge<l  from  the  last  contract 
of  service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and 
considered  to  hiiA'e  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war: 

Provkb'df  That  such  enlisted  or  appointed  man  served  not  less  than  six  months 
under  siiid  last  enlistment  or  appointment;  that  his  entire  service  under  said  last 
enlistment  or  appointment  was  faithful,  and  that  he  did  not  receive  by  reason  of 
said  last  enlistment  or  appointment  any  InMinty  or  gratuity  other  than  from  the 
United  States  in  excess  of  that  tr^  which  he  would  have  l^een  entitled  if  he  had  con- 
tinued U)  serve  faithfully  until  honorably  discharged  under  any  contract  of  service 
previously  ent^^red  into  l)y  him  either  in  the  Army,  Navy,  or  Marine  Corps  during 
the  war  of  the  rebellion. 

The  Department  has  held  that  to  entitle  to  pension  under  the  act  of 
June  27,  1890,  there  mu.st  have  been  an  honorable  discharge  of  the 
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soldier  from  all  service  rendered  by  him  during  the  war  of  the 
rebellion.     (Sarah  Bush,  9  P.  D.,  144.) 

This  holding  is  not  wholly  abrogated  by  said  joint  resolution,  but  is 
thereby  only  modified  to  the  extent  a  final  honorable  discharge  from 
service  in  said  war  "  shall  be  held  and  considered  "  to  have  been  an 
honorable  discharge  also  from  any  and  ''all  simitar  contracts  of  service 
*  *  *  during  said  war"  when  the  conditions  of  the  proviso  of  said 
joint  resolution  are  shown  to  have  existed. 

This  claimant's  last  service  having  been  for  less  than  six  months,  he 
is  not  within  the  purview  of  said  joint  resolution  and  can  not  be  con- 
sidered as  having  been  honorably  discharged  from  the  service  under 
his  enlistment  of  January  21,  1865,  from  which  he  deserted  January 
30,  1865.  He  is  not  therefore  pensionable  under  said  act,  and  the 
rejection  of  the  claim  is  afiirmed. 


PRACTICE— DISMISS AL.-RUL.E  20— ACT  MARCH  «,  1800. 

Nanoy  E.  Lynch  v.  PiiiLir  Lynch. 

Claimant's  contention  in  her  apj)eal  having  been  conceded  by  the  Bureau,  after 
special  examination,  and  her  claim  alloweil,  her  appeal  is  dismissed  in  accordance 
with  Rule  20  of  Practice,  and  departmental  decisions  in  the  cases  of  Ritter  t?.  Ritter 
(13  P.  D.,  40);  Fanning  V.  Fanning  (Ibid,  161);  Delozier  r.  Delozier  (Ibid,  176); 
and  Melton  v.  Melton  (Ibid,  211 ). 

AsHrstaiit  Seci^etm^y  M,   W.  Miller  to  the   ConimisHioner  of  Penfiions 

Aj/t^il  10,  1903, 

Nancy  E.  Lynch  appealed  September  15,  1902,  from  the  Bureau 
action  of  July  24, 11)02,  rejecting  her  claim  for  one-half  her  husband's 
pension  by  reason  of  his  desertion,  filed  March  28,  1902,  on  "the 
ground  that  the  charge  of  desertion  fails,  claimant  having  entered 
into  a  voli^ntary  written  agreement  with  pensioner  to  live  separate 
and  apart." 

Claimant  contended  that  she  never  entered  into  an  agreement  for 
separation;  that  the  agreement  related  solely  to  division  of  property, 
and  that  marital  cohabitation  continued  for  several  months  subse- 
quent to  said  agreement. 

Pensioner  in  answer  to  the  appeal  contended  that  the  agreement 
was  for  separation,  and  that  he  was  divorced  from  claimant  June  27, 
1902. 

The  appeal  was  considered  in  pai*t  October  81,  1902,  when,  in  view 
of  the  conflicting  and  unsatisfactory  character  of  the  ex  parte  testi- 
mony in  the  case,  and  that  additional  testimony  had  been  filed  since 
the  appeal  which  had  not  been  considered  by  the  BuY^aw^  tVi^  \«:^<JiX% 
were  returned  for  a  special  examination,  Bureau  acWow,  \wtv^  \i^^x\»* 


348  DECISIONS   RELATING   TO   PENSIONS. 

The  papers  were  returned  by  the  Bureau  to  this  Department  with 
a  report  November  24,  1902,  but  without  a  special  examination  and 
Bureau  action  as  directed,  whereupon  the  Department  again  returned 
the  papers  December  2,  1902,  for  special  examination,  Bureau  action, 
and  report. 

The  case  was  accordingly  specially  examined  and  the  Bureau  receded 
from  its  former  action  and  admitted  the  claim  March  23,  1903,  on  the 
ground  that — 

Pensioner  had  deserted  his  lawful  wife,  who  is  a  person  of  good  moral  character 
and  in  necessitous  circumstances.  Payment  to  cease  June  27,  1902— date  pensioner 
secured  a  divorce  from  claimant  in  the  circuit  court  of  Butler  Countv,  Mo. 

The  papers  were  thereupon  returned  to  the  Department  for  final 
disposal  of  the  appeal,  with  a  report  of  March  24,  1903,  of  the  action 
taken. 

Rule  20  of  Pmctice,  approved  February  25, 1903,  provides  that — 

When,  after  appeal  in  cases  under  the  first,  second,  or  third  provisos  of  the  act  of 
March  3,  1899,  the  case  is  remanded  to  the  Bureau  for  further  action,  readjudication, 
and  report,  and  the  Bureau  reports  that  the  action  appealed  from  is  receded  from  or 
that  the  contention  of  the  appellant  is  conceded  to  be  well  taken,  the  appeal  will  be 
dismissed,  and  the  appellee  will  be  entitle<l  to  thirty  days  in  which  to  appeal  from 
the  adverse  Bureau  action,  during  which  jK^riod  8us|>en8ion  of  payment  of  the  one- 
half  of  the  pension  in  controversy  will  l>e  continued  unless  the  right  of  appeal  is 
sooner  waived  by  such  appellee. 

Claimant's  contention  in  her  appeal  having  been  conceded  by  the 
Bureau,  after  special  examination,  and  her  claim  allowed,  her  appeal 
is  dismissed  in  accordance  with  Rule  20  of  Practice,  and  departmental 
decisions  in  the  cases  of  Ritter  v.  Ritter  (13  P.  D.,  40);  Fanning  v. 
Fanning  (Ibid,  161);  Delozier  v,  Delozier  (Ibid,  176);  and  Meltons. 
Melton  (Ibid,  211). 

It  is  deemed  proper  in  this  connection  for  the  benefit  of  the  parties 
herein  to  invite  attention  to  departmental  decision  in  the  case  of 
Cooper  V.  Cooper  (13  P.  D.,  208)  wherein  it  was  held  that: 

Claimant  should  test  the  validity  of  her  huslmnd's  alleged  fraudulent  divorce  in 
the  court  where  the  divorce  was  procure<l,  or  impeach  its  validity  by  proper  pro- 
ceedings in  another  court. 

Public  policy  and  administrative  duty  require  that  questions  of  this  nature  should 
be  left  to  the  courts,  and  that  parties  questioning  the  validity  of  a  decree  or  judg- 
ment of  court  of  general  jurisdiction  over  the  subject-matter,  collaterally,  in  a  pro- 
ceeding of  this  nature,  should  be  relegated  to  the  courts  for  their  remedy. 

A  copy  of  this  decision  will  be  forwarded  by  the  Bureau  to  the  par- 
ties herein. 
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DISIX>Y^1L,TY— ACT  OF  JlfNE   27,  1890-»IOINT   KESOliUTION  OF  JULY  1, 

1902. 

Kerilla  Hedgspeth  (widow). 

The  soldier  served  more  than  ninety  days  during  the  war  of  the  rel>ellion  and  was 
honorably  discharged;  his  widow  is  entitled  to  i)en8ion  under  said  act  if  the  other 
essentials  of  title  are  present. 

As^i^tant  Secretary  M.    W,  Miller  to  the  Coninusaianer  of  Pensions^ 

April  10,  1903. 

Kerilla,  as  widow  of  William  Hedgspeth,  formerly  corporal,  Com- 
pany H,  Forty-second  Indiana  Volunteer  Infantry,  filed  a  claim  for 
pension  under  the  act  of  June  27, 1890,  June  7, 1902,  which  was  rejected 
August  20,  1902,  in  the  following  stated  language: 

Approved  for  rejection  under  the  act  of  June  27,  1890,  a<3  ainende<l  by  the  act  of 
May  9,  1900,  on  the  ground  that  the  soldier  rendered  voluntary  service  against  the 
United  States  while  a  prisoner  of  war. 

From  the  above  action  the  claimant  filed  an  appeal  to  the  Depart- 
ment, alleging  that  the  Bureau  was  in  error  in  it«  consideration  of  the 
evidence  in  the  case. 

On  April  1,  1903,  the  papers  were  transmitted  to  the  Department 
together  with  the  following  report  over  the  signature  of  the  Acting 
Commissioner: 

Respectfully  transmitted  to  the  honorable  Secretary  with  the  opinion  that  the  action 
appealed  from  should  be  adhered  to.  This  soldier's  service  in  the  Union  Army  after 
March  1,  1865  (date  he  took  the  oath  of  allegiance  to  the  Confe<lerate  States),  was  to 
all  intents  and  purposes  a  second  service,  and  being  after  January  1,  1865,  the  joint 
resolution  of  July  1,  1903,  affords  no  relief.  It  is  not  believed  the  joint  resolution 
was  intended  to  or  does  cover  such  a  claim. 

The  joint  resolution  referred  to  is  undoubtedly  the  one  approved 
July  1, 1902,  and  passed  upon  in  the  case  of  Mary  Craig  (13  P.  D.,  259). 

The  above  report  is  somewhat  remarkable  in  its  conclusions,  in  view 
of  the  facts  in  the  case.  Not  only  was  the  soldier's  service  in  the 
Union  Army  after  March  1,  1865,  not  to  "all  intents  and  pui'poses  a 
second  service,"  but  it  was  not  a  second  service  in  any  sense,  militiiry 
or  legal. 

The  first  section  of  tne  joint  resolution,  approved  July  1,  1902,  is 
as  follows: 

That  the  act  approved  June  twenty-seventh,  eighteen  hundred  and  ninety,  enti- 
tled "An  act  granting  pensions  to  soldiers  and  sailors  who  are  incApacitatetl  for  the 
performance  of  manual  lalx)r,  and  providing  for  pensions  to  widows,  minor  children, 
and  dependent  parents,"  is  construed  and  held  to  include  all  persons  and  the  widows 
and  minor  children  of  all  deceased  persons,  subject  to  the  limitations  of  said  act,  who 
served  for  ninety  days  in  the  military  or  naval  service  of  the  United  Stiites  during 
the  late  war  of  the  rebellion,  and  who  have  been  honorably  d\se\\«».T^^vV  ^X\sst^Vc<3v»>, 
and  section  forty -seven  hundred  and  sixteen,  Revised  Sta\,u\«ft,  \3\i\t^  '^XaJv«»,  \«k 
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amended  accordingly:  Promded^  however,  That  the  foregoing  shall  not  apply  to  those 
who  served  in  the  First,  Set^ond,  Third,  Fourth,  Fifth,  and  Sixth  Raiments  United 
States  Volunteer  Infantry  who  had  a  prior  ser\'ice  in  the  Confederate  Army  or  Navy 
and  who  enlisted  in  said  regiments  while  confined  as  prisoners  of  war  under  a  stipu- 
lation that  they  were  not  to  be  pensionable  under  the  laws  of  the  United  States,  nor 
to  those  who,  having  had  such  prior  service,  enlisted  in  the  military  or  naval  service 
of  the  United  States  after  the  first  day  of  January,  eighteen  hundred  and  sixty-five. 

It  will  be  noted  that  all  persons,  and  the  widows  and  minor  children 
of  all  deceased  persons,  subject  to  the  limitations  of  the  act  of  June 
27,  1890,  who  served  for  90  days  during  the  war  of  the  rebellion  and 
were  honombly  discharged  therefrom,  shall  be  pensionable,  under  said 
joint  resolution,  notwithstanding  section  4716,  Revised  Statutes.  The 
proviso  to  the  first  section  declares  that  a  soldier  who  had  a  prior  Con- 
fedei'ate  service  and  enlisted  in  the  militarv  or  naval  service  of  the 
United  States  after  the  1st  day  of  January,  1865,  shall  not  be  entitled 
to  the  benefits  of  said  resolution. 

There  is  no  pretense  that  the  soldier  in  this  case  ''  enlisted  "  in  the 
military  service  of  the  United  States  after  March  1,  1865,  but  the 
Bureau  holds  that  he  rcenlisted  to  "all  intents  and  purposes,"'  a  con- 
clusion not  warninted  in  any  view  that  may  be  taken  of  the  law. 
Enlistment  has  a  clear  meaning.  It  is  a  contract  by  which  a  citizen 
becomes  a  soldier.  See  In  re  Grimley  (137  U.  S.,  152).  A  citizen  can 
not  become  a  soldier  to  ''  all  intents  and  puiposes."  He  enlists,  or  he 
does  not.  Anything  short?  of  actual  enlistment  in  the  militar3-  service 
fails  to  make  of  a  citizen  a  soldier.  The  ''enlistment-'  is  a  condition 
precedent  to  the  status  of  a  soldier. 

The  records  of  the  War  Department  show  the  following  in  regard 
to  the  service  of  the  soldier  in  this  case: 

William  Hedgsjxith,  a  musician  of  Company  H,  J'orty-second  Regiment  Indiana 
Volunt^iers,  was  enrolled  on  the  30th  day  of  8eptenil)er,  1S61,  at  Spencer,  for  three 
years,  and  is  reported  on  the  roll  for  Novemlx^r  and  December,  1861,  present;  same 
report  to  Augnnt  31,  1863;  September  and  October,  18()3,  absent,  sick  in  hospital  at 
Chattanooji^,  Tenn.,  since  October  18, 1863;  November  and  Dec^emlxjr,  1863,  prest^nt; 
he  rcenlisted  a  vetemn  volunteer  January  1,  1864,  and  is  reported,  January  and  Feb- 
ruary, 1804,  present;  same  report  to  Octoljer  31, 1864;  Noveml)erand  December,  1864, 
captured  near  Atlanta,  Ga.,  Noveml)er  10,  18()4.  (Regiment  was  near  Atlanta,  Ga., 
on  that  date. )  Same  report  to  April  30,  1865.  lie  was  mustered  out  with  his  com- 
pany July  21,  1865,  at  Ix)ui8ville,  Ky.,  a  corporal.  This  man,  while  a  prisoner  of 
war  at  Andersonville,  Ga.,  was  transferred,  February  28,  1865,  to  Colonel  O* Neil,  a 
reV)el  recruiting  officer.  Prisoners  of  war  records  show  him  admitteil  to  hospital  at 
Andersonville,  Ga.,  February  21,  18()5,  with  "debilitiis;"  transferreii  to  Colonel 
O'Neil,  rebel  recruiting  officer,  February  28, 1865;  took  oath  of  allegiance  to  Confed- 
erate States  March  1, 1865;  no  other  evidence  of  disability  and  no  further  information 
on  said  records. 

A  further  report  from  the  War  Department  shows  the  following: 

The  records  of  this  office  do  not  show  the  exact  date  the  within  named  AVilliam 
Hogspeth,  Company  II,  Forty -se(*ond  Indiana  Volunteers,  rejoined  hia  company, 
after  hia  confiDeinent  in  rebel  prison,  or  the  dat«  he  deserted  the  Confederate  service. 
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The  weight  of  the  evidence  in  the  case  shows  that  the  soldier  rejoined 
his  command  about  May  1,  1865,  although  he  declared  he  returned  to 
his  old  command  about  April  1,  1865. 

The  undisputed  facts  in  this  case  are  that  the  soldier  served  nearly 
four  years  in  the  military  service  of  the  United  States  prior  to  his 
capture  by  the  enemy,  and  that  he  rejoined  his  old  command,  after 
having  served  an  indefinite  length  of  time  in  the  Confederate  Army. 
He  served  over  ninety  days  during  the  war  of  the  rebellion  and  was 
honorably  discharged.  Under  the  joint  resolution-  of  July  1,  1902, 
where  can  there  be  found  a  legal  reason  for  denying  the  claiming 
widow  a  pension,  if  her  title  is  complete  in  other  respects  under  the 
act  of  June  27,  1890,  as  amended  by  the  act  of  May  9,  1900? 

A  soldier  might  have  had  four  years'  service  in  the  Confederate  Army, 
and  if  he  enlisted  in  the  Union  Army  prior  to  January  1,  1865,  he 
would  have  title  to  pension  under  the  act  of  June  27,  1890,  under  the 
terms  of  the  joint  resolution  approved  July  1,  1902.  What  possible 
difference  can  it  make,  under  said  resolution,  that  a  soldier's  Confed- 
erate service  was  in  the  middle  of  his  military  service  in  the  Army  of 
the  United  States? 

This  soldier's  enlistment  in  the  military  service  of  the  United  States 
was  long  prior  to  January  1,  1865,  and  the  rejoining  of  his  command, 
after  a  Confederate  service  in  1865,  was  not  in  any  sense  a  reenlistment. 

Congress  has  seen  fit  to  pass  a  law  pensioning  a  soldier  (or  his  widow) 
under  the  act  of  June- 27,  1890,  who  rendered  ninet}^  days'  service 
during  the  war  of  the  rebellion  and  who  was  honorably  discharged. 
It  is  not  for  the  Executive  to  question  the  propriety  or  policy  of  the 
law.  The  duty  devolves  upon  the  Executive  branch  of  the  Govern- 
ment to  carry  the  law  into  effect,  giving  to  the  language  used  by  the 
legislature  its  meaning,  clearly  expressed.  (Sutherland  on  Statutory 
Construction,  par.  407.) 

It  becomes  unnecessary  to  enter  into  any  discussion  of  the  question 
whether  it  may  be  more  despicable  for  a  soldier  who  was  serving 
under  an  enlistment  in  the  Amiy  of  the  United  States  to  take  the  oath 
of  allegiance  to  the  Confederate  States  than  for  a  Confederate  soldier 
to  deseit  his  service  and  to  enlist  in  the  military  service  of  the  United 
Stiites.  Such  a  discussion  would  be  to  travel  outside  the  issue.  In 
the  case  under  consideration  there  are  some  extenuating  circumstances, 
l)ut  the  fact  remains,  that  even  if  there  were  none,  the  soldier  in  this 
case  is  clearly  within  the  terms  of  the  joint  resolution  of  July  1, 1902, 
and  his  widow  is  entitled  to  pension  under  the  act  of  June  27,  1890,  if 
the  other  essentials  to  title  are  established.  (See  cases  of  Maiy  Craig, 
13  P.  D.,  259;  and  John  Enfinger,  ibid,  248.) 

The  action  of  the  Bureau  is  reversed,  and  the  papers  are  returned 
herewith  for  a  read  judication  of  the  claim  in  aceoTAvwviivi  \V\\\\  ^i>cv\^ 
opinion. 
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COMMENCEMENT— ACT  JUNE  87,  1 800— DECI^VRATION— RATE. 

Oscar  B.  Edwards. 

The  pension  was  properly  allowed  from  the  date  of  filing  the  supplementary  or 
amendatory  affidavit,  inasmuch  as  it  was  manifestly  impossible  for  the  claimant 
to  prove  that  disease  of  heart  (independent  of  which  he  was  not  disabled) 
existed  at  the  time  of  filing  the  formal  prior  declaration. 

The  rate  allowed  is  not,  in  the  opinion  of  the  Department,  commensurate  with  the 
degree  of  the  claimant's  inability  to  earn  a  support  by  manual  labor. 

Assistant  Secretary  M.  W,  Millet"  to  the  Commissioner  of  Perisi/ms, 

April  10,  1903. 

Oscar  B.  Edwards,  formerly  a  private  in  Company  F,  Twelfth 
Illinois  Volunteer  Cavalry,  is  now  a  pensioner  under  the  act  of  June 
27, 1890,  at  the  rate  of  $8  per  month.  This  pension  was  allowed  from 
January  23,  1899.  The  claimant  was  previously  pensioned  under  the 
general  law  on  account  of  disability  from  varicocele  on  the  left  side 
and  received  $2  per  month  from  June  12,  1883,  the  date  of  filing  his 
original  declaration;  the  rate  was  increased  to  $6  per  month  from 
March  2,  1895,  in  accordance  with  the  provision  of  the  act  of  said  date. 

The  claimant's  first  application  under  the  act  of  June  27,  1890,  was 
filed  October  18,  1890,  and  that  claim  was  rejected  in  1893  on  the 
ground  that  a  ratable  degree  of  disability  did  not  exist.  Another 
application,  filed  June  18,  1894,  was  rejected  in  1896  on  the  same 
ground.  The  third  declaration  was  filed  October  14,  1896;  an  amend- 
atory afiidavit  was  filed  January  23, 1899;  and  still  another  declaration 
claiming  the  benefit  of  act  of  May  9,  1900,  was  filed  May  31,  1900. 
These  were  adjudicated  together  in  February,  1901,  and  the  rating  of 
$8  was  allowed,  as  already  stated,  from  January  23,  1899,  the  date  of 
filing  the  aforesaid  amendatory  afiidavit. 

The  claimant  asked  reconsideration  of  this  action  and  allowance,  and 
under  date  of  March  18,  1901,  he  was  informed  as  follows: 

The  claim  for  pension  under  the  act  of  June  27,  1S90,  based  ui>on  declaration 
filetl  October  14,  1896,  is  rejected  on  the  ground  that  you  were  not  disabled  for  manual 
labor  in  a  pensionable  degree  under  said  act  prior  to  January  23, 1899,  the  date  from 
which  pension  was  made  to  commence. 

*  *  *  Upon  your  application  file<l  Octol^er  14,  1896,  a  medical  examination  was 
hatl  Noveml^er  16,  1898. 

This  examination  showed  no  ratable  disability  under  act  of  June  27, 1890,  from  the 
disii])ilitie8  which  had  Ix^en  alleged  by  you;  but  disease  of  heart,  which  ha<l  not  been 
alleged,  was  shown  to  exist.  Your  affidavit  filed  January  23,  1899,  alleging  it,  was 
therefore  considert'd  a  formal  declaration. 

January  23,  1899,  was  therefore  tlie  earliest  date  from  which  your  pension  could 
be  made  to  commence,  and  the  aggregate  of  all  your  disabihties  was  shown  to  entitle 
you  to  the  rate  of  f^s  per  month. 

The  claimant  tiled  an  appeal  to  the  Department,  September  14, 1901, 
asserting  in  effect  as  follows: 

First,  That  the  law  was  not  complied  with  because  the  pension  did  not  commenoe 
with  the  date  the  application  was  filed. 
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Second.  That,  as  the  medical  examination  made  in  1898  showed  the  existence  of 
disease  of  heart,  it  is  fair  to  presume  said  disease  of  heart  existed  at  the  date  of 
application  in  1896. 

Third.  That  the  affidavit  filed  in  January,  1899,  could  not  constitute  a  formal 
declaration  under  the  law. 

Fourth.  That  the  rate  allowed  is  not  commensurate  with  the  disabilities. 

Tlic  first  and  third  of  these  contentions  raise  a  question  as  to  what 
constitutes  a  valid  declaration  under  the  act  of  June  27, 1890,  so  far  as 
relates  to  the  date  of  commencement.  Said  act  provides  among  other 
things  that  invalid  pension  thereunder — 

sViall  commence  from  the  date  of  the  filing  of  the  application  in  the  Pension  OflSce 
*    *    *    upon  proof  that  the  disability  then  existed. 

This  was  substantially  incorporated  in  the  act  of  March  t>,  1896,  which 
provides  that — 

such  pension  shall  date  from  the  time  of  filing  the  first  application,  provided  the 
evidence  in  the  case  shall  show  a  pensionable  disability  to  have  existed,  or  to  exist, 
at  the  time  of  filing  such  first  application. 

It  thus  appears  that  a  claimant  for  invalid  pension  under  the  act  of 
June  27,  1890,  must  prove  that  a  material  degree  of  inability  to  earn 
a  support  by  maiuial  labor,  peryianent  in  character,  existed  at  the  date 
of  filing  an  application — not  necessarily  the  first  application,  however, 
nor  nccessaril}^  a  full  and  formal  application. 

The  Department  has  laid  down  the  following  rules,  among  others, 
to  govern  the  adjudication  of  claims  under  the  act  of  June  27,  1890 
(OP.  D.,  93): 

Should  the  medical  examination  disclose  the  existence  of  any  disease,  wound,  or 
injury  not  alleged  in  the  original  or  amendatory  applicatioii,  which  is  a  factor  in  the 
claimant's  inability  to  earn  a  support  by  manual  labor,  the  claimant  shall  be  called 
upon  to  state,  under  oath,  the  time,  place,  and  circumstance  when,  where,  and 
under  which  such  wound  or  injury  was  received,  or  disease  contracted,  and  whether 
it  was  in  any  manner  caused  by  vicious  habits. 

Should  the  wound,  injury,  or  disease  not  specified  in  the  original  or  amendatory 
declaration,  but  disc^overed  on  medical  examination,  be  shown  to  have  existed  at  the 
time  when  the  original  declaration  was  filed,  and  it  is  found  not  to  Ixj  due  to  vicious 
habits,  it  shall  l)e  taken  into  account,  the  same  as  if  formally  specified  in  the  original 
application,  in  estimating  the  degree  of  permanent  mental  or  physii^al  disability  to 
which  it  contributes.     *    *    * 

In  the  application  of  these  rules,  if  the  claimant  furnishes  proof 
that  such  disability  existed  at  the  date  of  filing  aii}'^  prior  declaration 
or  amendatory  application  or  affidavit,  the  pension  is  made  to  com- 
mence from  such  date.  If  such  proof  is  not  furnished,  however,  the 
affidavit  or  application  in  v/hich  the  disability  is  first  alleged  is  consid- 
ered, Jis  in  this  case,  as  a  formal  declaration,  and  the  pension  is  made 
to  commence  from  the  date  of  filing  thereof.  This  is  sound  practice, 
and  it  is  wholl}'  in  the  interest  of  claimants.  If  this  claimant's  con- 
tention were  tenable,  if  his  pension  under  said  act  \^  Vo  \>e.  ^eiXvo^^^ 
from  the  date  of  Sling  a  fonnnl  declaration,  \t  wou\d  yjoyV^Xviw^^v^^ 
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and  deprive  him  of  the  rating  prior  to  May  31,  1900,  on  which  date 
such  formal  declaration  was  filed  to  include  disease  of  heart,  since 
he  failed  to  prove  that  he  was  disabled  at  the  time  of  filing  the  earlier 
formal  declaration— October  14,  1896.  The  Department  therefore 
holds  that  the  pension  was  properly  allowed  from  the  date  of  filing  the 
supplementary  or  amendatory  affidavit. 

In  accordance  with  the  aforesaid  rules  it  appears  the  claimant  was 
called  upon  to  make  the  required  statement  in  regard  to  disease*  of 
heart  and  to  furnish  testimony  showing  whether  he  was  disabled 
thereby  from  October  14, 1896,  the  date  of  filing  the  claim,  to  Novem- 
ber 16,  1898,  the  date  of  the  medical  examination.  In  his  affida\nt, 
filed  January  23,  1899,  the  claimant  stated  that  he  was  unable  to  give 
the  time  and  place  or  circumstances  of  the  incurrence  of  disease  of 
heart;  that  he  was  not  sure  of  its  existence  until  informed  by  the 
board  of  examining  surgeons,  but  had  been  conscious  of  shortness  of 
breath  upon  any  unusual  exertion.  From  this  it  is  very  clear  that  it 
was  utterly  impossible  for  the  claimant  to  show  that  the  affection  of 
the  heart,  first  described  in  1898,  exist-ed  in  1896. 

In  view  of  the  foregoing  the  second  contention  needs  no  extended 
consideration.  There  is  no  reasonable^  presumption  that  this  disease 
of  heart  existed  more  than  two  years  before  it  was  first  shown  by  the 
report  of  the  board  of  surgeons. 

With  reference  to  the  last  contention,  that  the  rate  is  not  commen- 
surate. It  is  apparent  from  the  report  of  the  examination  of  Novem}>cr 
16, 1898,  that  a  considerable  degree  of  inabilit}'  to  earn  a  support  by 
manual  labor  was  not  shown  independent  of  that  due  to  disease  of 
heart.  The  examination  which  was  subsequently  made  in  connection 
with  the  claim,  February  7, 1900,  revealed  evidences  of  disability  from 
left  varicocele,  lumbago,  and  disease  of  heart,  stomach,  and  rectum, 
but  not  to  such  an  extent  as  to  wholly  incapacitate  him. 

The  objective  conditions  were  described  as  follows: 

Pulse  rate,  88,  100,  120;  respiration,  18,  20,  24;  temperature,  99J;  height^  5  feet  7J 
inches;  actual  weight,  180  pounds;  age,  (H  years. 

In  general  appearance,  fairly  well  nourished;  skin,  relaxe<l;  muscles,  soft;  tongue, 
red,  seamed,  and  impress  of  teeth  is  seen  on  e<lges. 

Has  redness  and  congestion  of  fauces,  with  laryngeal  and  pharyngeal  catarrh; 
coughs  dark  lumps  from  lungs. 

Heart:  Apex  beat  external  to  nipple  line  in  sixth  intcrs|>ace;  heard,  but  not  seen. 
First  sound  labored,  action  weak.  Area  cardiac  dullness  5  by  5J.  There  is  some 
dilatation,  no  murmurs  or  aniema,  but  cyanosis  on  exertion.  Has  a  fatty  hypertrophy 
of  heart,  which  increases  in  action  to  120  on  exertion.  With  his  dyspepsia  and 
lithaemia,  rate  twelve-eighteenths. 

Stomach  is  tender  on  pressure;  has  acid  eructations,  and  vomits  food  frequently. 
(One  member  of  board  says  he  has  been  disabled  totally  for  ten  years.)  Bate,  $12 
on  gastric  catarrh. 

Piles:  Marked  by  one  external  pile,  which  is  ulcerated,  and  mucous  membrane  of 
anus  is  highly  congested,  (iives  history  of  chronic  diarrhoea  since  service.  Rate 
ten-eighteenths  on  piles. 
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Rupture:  Rupture  of  left  side  iiiarketl  by  abdominal  rings,  patulous.  No  tumor 
in  inguinal  ring. 

Lumbago:  Marked  by  pain  and  stiffness  in  back,  with  weakness  of  lumbar  muscles. 
He  can't  lean  forward  to  floor  without  supi)ort.     Rate  four-eighteenths. 

Varicocele:  Marked  by  enlarged  veins  in  scrotum,  left  side.    Rate  four-eighteenths. 

No  evidence  of  vicious  habits:). 

It  \s  apparent  that  the  statement  of  one  member  of  the  board  that 
the  claimant  had  been  totally  disabled  for  ten  years  is  not  corroborated 
by  the  contemporary  evidence  and  official  reports.  However,  upon  a 
careful  consideration  of  the  above  report,  together  with  the  testimony 
filed  in  support  of  the  claim,  it  is  believed  that  the  rating  of  $8  is  not 
commensurate  with  the  degree  of  disability  shown  from  all  causes. 
Your  action  in  this  respect  is  therefore  reversed  and  you  are  directed 
to  reopen  the  claim  and  allow  a  higher  rating  from  January  23,  1899. 

The  papers  are  herewith  returned. 


KESTOR.VTIOX-ACT  OF  MARCH  3,  1901-REMARHIAGE. 

Sophia  J.  E.  Woehl  (as  widow). 

( 'lainiant  was  pensioned  under  the  third  section  of  the  act  of  June  27,  1890,  as  the 
widow  of  Ramond  Woehl,  but  her  name  was  dropped  from  the  roll  because  of 
her  remarriage  in  1894.  She  was  divorced  from  her  second  husband  in  1901, 
upon  her  own  petition,  whereui)on  she  filetl  a  claim  for  restoration  to  the  pension 
roll  under  the  act  of  March  o,  1901. 

//'•AY,  That  as  her  name  was  never  on  the  jiension  roll  "because  of  her  husliand's 
death  as  a  result  of  wound  or  injuries  receiveil  or  disease  contracted  in  **  the" 
military  or  naval  service,"  and  was  not  soldier's  lawful  wife  "during  the  period 
of  his  service  in  any  war,"  she  does  not  come  within  the  provisions  of  the  act  of 
March  3,  1901,  and  her  name  cannot  be  restored. 

Aasistant  Secretary  M.  W,  Miller  to  the  Commissioner  of  Pensions^ 

Ajrrll  10,  1903. 

Sophie  J.  E.,  as  widow  of  Ramond  Woehl,  formerly  a  private  in 
Company  H,  First  Illinois  Volunteer  Cavaliy,  she  having  been  a  pen- 
sioner under  the  act  of  June  27,  1890,  appears  to^have  had  her  name 
dropped  from  the  roll  by  the  reason  of  her  remarriage  April  26, 1894. 
8!:e  wjis  divorced  from  her  second  husband  May  6, 1901,  upon  her  own 
j  i^tition,  and  she  filed  a  declaration  for  restoration  under  the  act  of 
March  3,  1901,  July  11,  1902,  claim  being  rejected  August  22,  1902, 
on  the  ground  of  no  title.     An  appeal  was  tiled  September  9, 1902. 

The  act  of  March  3,  1901,  so  far  as  it  affects  the  issue  in  this  case  is 
as  follows: 

Provided,  however,  That  any  widow  who  was  the  lawful  wife  of  any  officer  or 
enlisted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  ^VaX«?^  \\>\tvxv^>^\<5v 
perio<i  of  his  service  in  any  war,  and  whose  name  was  p\acc<\  ox  ^\\«\\  \\^t^5x.\V^t  \^ 
placed  OD  thepeneJon  roll,  because  of  her  husband's  dcat\\  aa  \A\^  xe^vAV  ol  vsq>\»\^  ^x 
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injuries  received  or  disease  contracted  in  such  military  or  naval  service,  and  n'hose 
name  has  been  or  shall  hereafter  be  dropped  from  said  pension  roll  by  reason  of  her 
marriage  to  another  person  who  has  since  died  or  shall  hereafter  die,  or  from  whom 
she  has  been  heretofore  or  shall  be  hereafter  divorced,  upon  her  ow' n  application  and 
without  fault  on  her  part,  and  if  she  is  without  means  of  support  other  than  her  daily 
labor,  as  defined  by  the  acts  of  June  twenty-seventh,  eighteen  hundred  and  ninety, 
and  May  ninth,  nineteen  hundred,  shall  be  entitled  to  have  her  name  again  plaanl 
on  the  pension  roll  at  the  rate  now  provided  for  widows  by  the  act  of  July  fourtwn, 
eighteen  hundred  and  sixty-two,  March  third,  eighteen  hundred  and  seventy-two, 
and  March  nineteen,  eighteen  hundred  and  eighty-six,  such  pension  to  commence 
from  the  date  of  the  filing  of  her  application  in  the  Pension  Bureau  after  the  approval 
of  this  act. 

This  act  is  one  providing  for  the  restomtion  of  the  names  of  a  certain 
class  of  widows  to  the  pension  roll.  It  grants  no  original  pension, 
and  it  has  to  do  solely  and  only  with  those  widows  whose  names  hav- 
ing been  once  on  the  roll  have  had  their  names  dropped  therefrom 
by  reason  of  remarriage.  The  conditions  precedent  to  such  restora- 
tion are  as  follows: 

First.  She  must  have  been  said  soldier's  lawful  wife  during  the 
period  of  his  service  in  some  war. 

Second.  Her  name  nuist  have  been  originally  on  the  roll  by  reason 
of  the  death  of  the  husband  through  whom  she  drew  pension,  he  having 
died  by  reason  of  wounds,  injury,  or  disease  of  service  origin. 

Third.  The  marriage  which  was  the  cause  of  her  name  being  dropi)ed 
from  the  roll  must  have  been  terminated  by  reason  of  the  death  of  her 
spouse,  or  by  reason  of  a  divorce  from  him  upon  her  own  application 
and  without  fault  on  her  part. 

Fourth.  She  must  be  dependent  within  the  meaning  of  the  terms  of 
the  act  of  June  27,  1890,  or  May  9,  1900. 

This  claimant  fails  in  her  title  in  at  least  two  of  the  conditions  pi'e- 
cedent.  First,  her  name  has  never  been  on  the  pension  rolls  by  rcjison 
of  the  death  of  her  husband  occurring  through  his  military'  service, 
i.  e.,  she  was  never  pensioned  under  the  general  law.  Her  name  was 
on  the  roll  under  the  act  of  June  27,  1890,  and  thus  the  second  condi- 
tion precedent  noted  above  is  lacking.  Second,  this  claimant  married 
the  soldier  through  whom  she  was  pensioned  in  the  year  1868.  This 
soldier  enlisted  in  1801,  was  discharged  in  1802,  he  had  no  subsequent 
service,  and  thus  her  marriage  to  him  was  six  years  after  his  service 
ended.     The  first  condition  precedent  then  is  also  wanting. 

It  is  not  necessary  to  further  discuss  this  issue,  or  to  take  into  con- 
sideration either  the  proof  or  the  failure  to  prove  the  third  and  fourth 
conditions  precedent.  The  act  invoked  carries  no  original  grant  with 
it,  as  hereinbefore  stated,  but  it  is  limited  as  to  the  beneficiaries  there- 
under to  those  widows  whose  names  have  been  on  the  pension  roll  at 
some  time  but  have  been  dropped.  Certain  conditions  precedent  arc 
necessary  to  show  title,  and  two  of  these  conditions  precedent  are 
wanting  in  thin  case. 
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adulterous  cohabitation— evidence— admissions-special, 

examiner's  conduct. 

Annie  Snyder  (widow). 

■ 

The  dropping  of  a  pensioner's  name  from  the  rolls  for  open  and  notorious  adulterous 
cohabitation  solely  upon  her  alleged  admi^ipns  to  a  special  examiner  is  error. 

It  in  not  the  province  of  a  special  examiner  to  seek  to  entrap  or  discredit  any  claim- 
ant. His  duty  is  to  assist  in  obtaining  the  facts  in  any  case  without  espousing 
the  cause  of  either  the  claimant  or  the  Government.  He  must  he  fair,  impartial, 
and  diligent  to  obtain  the  truth,  irrespective  of  whom  it  benefits  or  injures. 

Assistant  Secfi'etai'y  M.    W.  MlUcr  to  the   Commimioner  of  Pensifms^ 

Ajrril  13,  1903. 

February  20,  1003,  the  Department,  on  appeal,  affirmed  the  action 
of  the  Bureau  of  March  17,  1900,  dropping  from  the  pension  rolls  the 
name  of  Annie,  widow  of  Edwin  P.  Snyder,  seaman,  ships  Penguin 
Dah\  and  jVi^'th  Carolina^  U.  S.  Navy. 

The  said  widow  had  been  pensioned  under  act  of  June  27,  1890, 
from  Mav  4,  1892. 

Her  pension  was  tei*minated  on  a  rejwrt  of  a  special  examiner.  His 
report  was  accompanied  by  an  alleged  sworn  stjitement  made  by  the 
claimant  to  the  examiner,  stating  in  substance  that  she  had  frequently 
violated  the  provisions  of  the  act  of  August  7,  1882,  smce  the  death  of 
her  husband,  April  16,  1892. 

Her  name  was  therefore  dropped  from  the  rolls  for  such  violation, 
and  the  Department,  on  appeal,  after  setting  forth  her  alleged  luimis- 
sions  of  immoralitv,  affirmed  the  action  of  the  Bureau. 

The  action  dropping  her  name  from  the  roll  was  taken  solely  upon 
her  alleged  admissions  of  guilt. 

March  27,  1903,  the  attorney  tiled  a  motion  for  reconsideration,  call- 
ing attention  to  claimant's  sworn  statement  in  record  when  the  case 
wjis  here  on  appeal,  positively  den3'ing  that  she  admitted  to  the 
examiner  or  anyone  else  that  she  was  guilty  of  the  alleged  immorality 
and  also  positively  den34ng  that  she  had  been  guilty  of  an}'  immoral 
conduct.  Claimant,  in  the  affidavit,  sets  forth  the  examiner's  conduct 
in  trying  to  induce  her  to  confess  her  immoi'al  relations.  The  testi- 
mony in  the  case  other  than  her  alleged  admissions  sustains  her  good 
character. 

It  is  insisted  in  the  motion  that  the  examiner  used  fraudulent  and 
disreputable  means  to  secure  the  alleged  admissions,  and  reference  is 
made  to  the  case  of  Frances  Coleman,  widow  of  Henr}'  Coleman, 
Company  E,  Seventh  United  States  Colored  Volunteer  Infantr}^ 
decided  b}^  the  Department  elanuary  30,  1903  (press  copy  ])ook  559, 
p.  457),  to  sustain  claimant's  contention  that  the  examiner  employed 
improper  and  disreputable  methods  to  secure  adiwlssvows  ol  \\w\s\sN\'e\ 
conduct  on  the  part  of  widows  whose  claims  w eve  wwAev  \w\^^\a^^wNao.w, 
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Referring  to  the  Coleman  case  cited,  it  is  found  that  the  same  is  simi- 
lar in  many  respects  to  the  ca,se  of  claimant  herein.  Both  [)ensions 
were  stopped  solely  upon  alleged  admissions  made  to  the  same  special 
examiner. 

It  is  shown  in  the  Coleman  case  that  the  examiner  went  far  bevond 
the  requirements  of  duty  and  that  his  conduct  was  indecent  and  out- 
rageous toward  the  claimant.  The  Department  disregarded  his  report, 
showing  plain  admissions  of  guilt,  and  on  other  testimony  in  the  case 
directed  that  Mrs.  Coleman's  name  be  restored  to  the  rolls.  Pi-ac*- 
tically  the  same  charges  are  made  against  the  examiner  in  this  case. 

His  report  can  not  be  received  as  worthy'  of  credit;  at  least  it  can 
not  be  accepted  to  injure  the  reputation  of  one  whose  character  is 
shown  by  other  witnesses  to  be  good.  In  the  light  of  the  disclosures 
made  in  the  Coleman  case,  his  report  in  this  case  is  not  worthy  of 
credence. 

It  is  not  the  province  of  an  examiner  to  seek  to  entitip  or  discredit 
any  claimant.  His  duty  is  to  assist  in  obtaining  the  facts  in  any  case 
without  espousing  the  cause  either  of  the  claimant  or  the  Gov- ernment 
He  must  be  fair,  impartial,  and  diligent  to  obtain  the  truth,  irrcsi^ec-, 
tive  of  whom  it  benefits  or  injures.  The  examiner  is  not  an  attorney 
for  the  Government,  employed  to  defeat  claimant's  contention.  He 
is  rather  the  friend  of  both,  empowered  to  discover  the  actual  facts 
in  a  case  and  to  report  them  to  the  proper  authorities  without  favor 
or  prejudice. 

The  decision  of  the  Department  complained  of  is  set  aside  and 
revoked.  The  claim  will  l)e  reopened  and  referred  to  some  other 
examiner  for  investigation.  Another  statement  should  })e  taken  from 
her,  and  the  witnesses  to  her  deposition  should  be  interviewed  as  to 
their  knowledge  of  claimant's  understanding  of  the  deposition  she 
signed. 

Other  available  testimony  bearing  upon  the  (juestion  at  issue  should 
be  taken. 

When  the  examiner  shall  have  made  his  report  j'ou  will  please  make 
an  additional  report  to  this  Department  as  to  the  merits  of  the  case 
and  return  the  record  for  further  action  upon  the  appeal.  Let  the 
case  ]>e  made  special. 


INCUHKENC  K— I^INF:  OF  I>rTY— TYIMIOID  FEVER— INCVBATIOX. 

Arthur  G.  Meli.in(3er. 

The  rejection  of  the  claim  for  typhoid  fever  and  alleged  resulting  disease  of  eye« 
and  Inngs  upon  the  ground  that  the  same  was  not  incurred  in  line  of  duty, 
claimant  being  absent  from  hia  command  on  verbal  furlough  at  date  of  incurrence, 
was  improiHjr,  inasmuch  as  it  is  not  impossibfe  that  the  incubation  stage  of  said 
fever  may  have  extended  lx»yond  the  date  of  the  furlough.  The  claim  is  there- 
fore returned  for  readjudication,  treating  disease  of  eyes  and  typhoid  fever  and 
hI hired  result**  thereof  as  distinct  atiecl\oi\8. 
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A8Sii$tunt  Secretary  J/.    W.  MilU-r  to  tfie  Cuinmissiofier  of  Pensions^ 

March  'J3,  1903. 

This  appellant,  Arthur  C.  Mellinger,  was  formerly'  a  private  in 
Battery  G,  Fii-st  Ohio  Light  Artillery,  war  with  Spain.  He  enlisted 
April  26,  1898,  and  was  mustered  out  January  23,  1899,  to  date 
November  23,  1898,  having  been  absent,  sick,  at  that  time,  when  the 
organization  was  discharged.  He  filed  a  claim  for  pension  May  26, 
1899,  alleging  that  on  or  about  the  last  of  June,  1898,  he  contracted  a 
continued  fever  which  resulted  in  disease  of  eyes;  that  while  on  fur- 
lough at  his  home  he  had  a  severe  attack  of  typhoid  fever,  and  that 
immediately  following  the  same  he  had  pneumonia;  that  his  lungs  and 
eyes  are  permanently  diseased.  This  claim  was  rejected  Ma}'  13, 1901, 
in  accordance  with  the  following  action  of  the  legal  reviewei's: 

Reject  typhoid  fever  and  resulting  disease  of  eyes  and  lungs  upon  the  ground  that 
same  was  not  incurred  in  line  of  duty,  claimant  Ijeing  absent  from  his  command  on 
verbal  furlough  at  date  of  incurrence,  as  shown  by  records  of  the  War  Department 

On  May  23,  1901,  the  claimant  filed  an  appeal  to  the  Department 
from  the  aforesaid  adverse  action.  Shortly  afterwards  the  recognized 
attorney  also  filed  an  appeal  from  the  same  action. 

It  is  at  once  apparent  that  so  much  of  the  claim  as  relates  to  disease 
of  eyes  was  improperly  rejected,  inasmuch  as  the  claimant  alleged 
that  this  affection  was  due  to  "a continued  fev^er"  some  months  prior 
to  the  attack  of  typhoid  fever.  Disease  of  e^^es  was  not  alleged  as  a 
result  of  typhoid  fever  and  the  rejection  thereof  on  the  ground  stated 
was  error. 

The  records  of  the  War  Department  show  that  the  soldier  was 
under  treatment  for  acute  diarrhea  from  May  31  to  June  4  and  June 
6  and  7,  1898.  The  only  other  treatment  was  rendered  from  eTuly  20 
to  24,  1898,  for  hysteria.  It  would  therefore  appear  that  the  acuite 
diarrhea  of  record  is  the  illness  the  claimant  designates  as  continued 
fever  and  that  he  made  a  mistake  in  stating  that  it  began  in  June, 
whereas  the  records  show  that  said  illness  began  in  May. 

The  records  also  show  that  the  claimant  was  furloughed  under 
verbal  orders  along  with  the  organization  for  one  month  from  Sep- 
tember 12,  1898,  and  that  he  was  absent  at  the  time  of  its  muster  out, 
as  already  stated.  The  stations  of  the  organization  during  service  are 
not  shown  by  the  report  from  the  War  Department. 

Dr.  E.  C.  Sherman  has  testified  that  he  first  treated  the  claimant 
about  October  2,  1898,  when  he  found  him  suffering  from  typhoid 
fever;  that  the  soldier  had  a  relapse  November  13,  1898,  and  the 
convalescence  did  not  begin  until  December.  He  further  stated  that 
he  was  again  called  to  see  the  claimant  on  March  31,  1899,  and  found 
him  with  a  pneumonia  involving  the  entire  right  lung,  and  that  at  the 
time  of  making  the  aflSdavit,  eTune  23,  1899,  the  Y\g^Vv\»  Vvxtv^^^jc^  \w  'a^ 
hepatized  condition.  He  also  stated  that  whetvYie  ^t^\»  «sv«  >Jol^  Ocivss.- 
antfn  October,  1808,  "hi^  eves  were  in  a  \>ad  condviVoii,'^"' 
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It  appears  that  Dr.  Sherman,  under  date  of  October  6,  1898, 
reported  to  the  captain  of  the  })atter\^  that  the  soldier  was  suffering 
from  an  attack  of  typhoid  fever. 

In  his  statement  preliminary  to  muster  out,  dated  January  12, 1899, 
the  soldier  alleged  no  other  disability  than  weak  eyes,  which  he  then 
asserted  was  contracted  while  in  camp  at  Chickamauga  Park,  and  wfU'^ 
'Svorse  since  recovery  from  typhoid  fever."  On  the  same  date  the 
examining  surgeons  certified  as  follows: 

This  man  is  recovering  from  recent  prolonged  illness.     There  is  a  marked  con- 
junctivitis of  both  orbital  and  palpebral  conjunctiva,  probably  due  to  illness. 

The  report  of  the  official  examination,  made  August  8, 1900,  showed 
some  conjunctivitis  of  both  eyes,  with  defective  vision;  also  disease  of 
both  lungs  resulting,  in  the  opinion  of  the  board  of  surgeons,  from 
the  attack  of  pneumonia. 

While  the  claimant  alleged  that  the  attack  of  typhoid  fever  was 
immediately  followed  by  pneumonia,  the  evidence  shows  that  there 
was  an  interval  of  three  or  four  months  between  his  convalescence 
from  the  former  and  the  development  of  the  latter.  It  w^ould  appear 
to  be  exceedingly  improbable,  therefore,  that  there  was  an}-  material 
sequential  or  pathological  relation  between  the  attack  of  fever  and  the 
attack  of  pneumonia.    In  this,  however,  the  Department  is  anticipatiiifj. 

The  claim  for  disease  of  lungs  was  rejected  on  the  ground  that  the 
attiick  of  typhoid  fever,  alleged  as  the  cause  or  antecedent  of  said  dis- 
ease, was  incurred  while  the  claimant  was  on  furlough  and  not  in  the 
line  of  duty. 

Typhoid  fever  is  now  regarded  as  an  infectious  disease  caused  by  a 
si)ecific  microorganism,  the  ])acillus  typhosus,  or  Eberth  bacillus,  so 
called  from  its  discoverer.  It  is  genenilly  recognized  that  the  actual 
incurrence  or  contraction  of  this  disease,  as  well  as  other  germ  dis- 
eases, necessarily  antedates  the  outbreak  or  physical  manifestations 
thereof.  This  interval,  known  as  the  period  of  incubation,  varies  in 
different  diseases.  Within  the  meaning  of  the  statutes  it  is  evident 
that  such  diseases  must  be  held  to  have  been  contracted  at  the  time  of 
the  introduction  of  the  germ  into  the  system  and  not  at  the  time  of  the 
development  of  recognizable  symptoms  of  these  infectious  diseases. 
Claimants  are  therefore  entitled  to  pension  if  the  proof  shows  conclu- 
sively that  such  diseases  originated  or  were  contracted  in  the  service 
and  line  of  duty  even  though  the  symptoms  developed  while  they  were 
on  furlough  or  after  their  discharge. 

In  typhoid  fever  the  incubation  period  ''varies  from  a  few  days  to 
two  weeks  and  even  longer,"  as  stated  in  Tyson's  Practice  of  Medi- 
cine, edition  of  1900,  and  this  agrees  with  the  statements  of  medical 
authorities  generally.  ''The  average  period  of  incubation  in  typhoid 
fever  is  probably  about  ten  and  a  half  days,"  as  stated  in  the  report 
on  the  Origin  and  Spread  of  Typhoid  Fever  in  U.  S.  Military'  Camps 
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during  the  Spanish  war  of  1898,  by  Drs.  Walter  Reed,  Victor  C. 
Vaughn,  and  Edward  O.  Shakespeare,  the  board  of  medical  officers 
appointed  to  make  an  investigation  into  the  cause  of  the  extensive 
prevalence  of  typhoid  fever  in  said  camps.  This  board  also  states  that 
from  a  study  of  a  large  number  of  cases,  "the  shortest  period  of 
incubation  would  appear  to  be  slightly  less  than  eight  da3\s,"  but  there 
is  no  definite  statement  in  this  report  as  to  the  farther  limit  of  this 
period.  It  would  appear  from  reference  to  a  number  of  text-books 
that  the  longest  period  of  incubation  in  typhoid  fever  is  about  three 
weeks.  Osier  gives  it  as  ''fourteen  days,  sometimes  twenty -three," 
in  the  last  (1901)  edition  of  his  work. 

Admitting  that  the  average  period  of  incubation  of  typhoid  fever 
is  about  ten  days  and  that  the  shortest  period  ma}^  be  three  or  four 
days,  as  shown  by  some  reports  of  authentic  cases,  there  is  a  fair  pre- 
sumption that  the  farther  the  development  of  the  disease  is  removed 
beyond  two  weeks  the  more  remote  is  the  probabilit}^  that  the  disease 
was  contracted  at  a  certain  time  or  place.  The  disease  is  continuall}^ 
present  in  some  localities  and  it  is  widely  distributed  in  this  country, 
so  that  when  its  development  varies  widely  from  the  average  in  the 
period  of  incubation  the  probabilities  are  very  remote  and  uncertain. 

The  testimony  shows  that  the  soldier's  organization  was  stationed 
for  a  time  at  Chickamauga  Park,  one  of  the  camps  where  typhoid 
fever  was  most  prevalent;  also,  that  the  organization  returned  from 
that  place  and  went  into  camp  at  Columbus,  Ohio,  sometime  prior  to 
its  being  furloughed  on  September  12,  1898.  The  date  of  the  afore- 
said removal  is  not  shown.  There  was  an  interval  of  twent3'^-one  days 
between  the  date  of  the  verbal  furlough  and  the  date  of  the  doctor's 
first  attendance  upon  the  claimant. 

From  the  foregoing,  apparently,  it  is  not  impossible  that  the  period 
of  incubation  of  the  t3^phoid  fever  in  this  case  may  have  extended 
beyond  the  date  of  the  verbal  furlough.  Moreover,  the  adverse  action 
appears  to  have  been  taken  without  the  claim  being  referred  to  the 
medical  officers  in  your  Bureau  for  their  consideration  of  the  questions 
involved.  The  Department  therefore  holds  that  the  rejection  of  this 
part  of  the  claim  on  the  ground  stated  was  also  error. 

In  view  of  the  foregoing  you  are  directed  to  reopen  and  readjudicate 
this  claim,  treating  disease  of  eyes  and  typhoid  fever  and  the  alleged 
result  thereof  as  separate  and  distinct  affections.  You  should  call  for 
an  additional  report  from  the  War  Department  showing  the  stations 
of  the  organization  and  the  dates  of  its  transfers  and  then  request  an 
opinion  or  action  of  the  medical  referee  as  to  the  medical  features 
involved. 

When  such  action  has  been  taken  the  case  should  be  returned  to  the 
Department  with  further  report  for  final  disposition  of  the  appeal. 
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rate-act  of  august  4,  isso-total,  disability  in  arm— evidence. 

Samuel  D.  Frank. 

The  evidence  shows  that  the  ji^unshot  wound  of  soldier's  arm  renders  it  totally  dis- 
abled for  all  practical  use  and  conve»ience,  and  entitles  him  to  the  rate  of  |36, 
under  the  act  of  August  4,  1886. 

AsHwtant  Secretary  M.   W.  Miller  to  the  Commismoner  of  Pensions 

April  15,  1903. 

Samuel  D.  Frank,  who  served  as  a  sergeant  in  Company  A,  One 
Hundred  and  Tenth  Ohio  Volunteer  Infantry,  was  a  pensioner  under 
the  general  law  at  $30  per  month  for  disability  due  to  gunshot  wound 
of  left  arm,  when,  on  July  30,  1897,  he  filed  a  claim  for  increase  of  his 
pension.  This  claim  was  rejected  October  2, 1901,  on  the  ground  that 
$30  is  the  highest  rate  allowed  for  his  disability,  from  which  action  he 
appealed  October  17,  1901. 

Said  gunshot  wound  occasioned  his  discharge  from  the  service 
December  24,  1864,  on  a  surgeon's  certificate,  which  describes  the 
wound  as  follows: 

Complete  anchylosis  of  the  left  elbow  joint  at  nearly  a  right  angle,  caused  by  gun- 
shot wound  received  at  the  battle  of  Monocacy,  Md.,  July  9, 1864;  not  fit  for  Veteran 
Reserve  Corps. 

For  this  wound  he  was  first  pensioned  at  $8  per  month,  which  rate 
was  increased  from  time  to  time  until  he  was  finally  rated  at  $30  per 
month  under  the  act  of  August  4,  1886 — the  rate  provided  by  said  act 
for  total  disability  of  a  hand.  The  question  at  issue  is  whether  there 
was  total  disability  of  the  hand  only,  or  total  disability  of  the  whole  arm. 

There  are  several  certificates  of  boards  of  surgeons  who  examined 
soldier,  which  show  that  there  has  existed,  practically,  a  total  disabil- 
ity of  the  entire  arm.  According  to  these  certificates  all  joints  of  the 
arm  and  hand  are  stiff  and  fixed,  except  the  shoulder  joints.  His 
elbow  is  completely  anchylosed  at  a  right  angle,  and  the  fingers  are 
fully  extended  and  can  not  be  flexed,  the  grasping  power  being  thereby 
completely  lost.  The  triceps,  biceps,  and  nmscles  of  forearm  are 
greatly  atrophied,  said  arm  being  about  one-half  the  size  of  his  other 
arm.  The  surgeons  furthur  state  that  this  arm  is  totally  disabled. 
Soldier  can  not  feed  or  dress  himself  with  this  arm,  and  certainly  can 
not  use  it  for  any  kind  of  work.  The  only  movement  possible  with 
the  arm  is  at  shoulder  joint,  and  it  is  not  apparent  how  his  arm  in 
this  condition  can  be  of  any  practical  use  or  convenience  to  him.  He 
might,  with  the  assistance  of  his  good  arm,  hang  a  basket  or  parcel  on 
the  disabled  arm  and  carry  it  there,  but  such  use  is  believed  to  be  too 
insignificant  for  consideration. 

In  the  case  of  William  Cline  (7  P.  D.,  111^),  wherein  the  expression 
''totally  disabled  in  the  same,'' {is  contained  in  the  act  of  August 4, 
1880,  was  construed  to  mean  a  d\sab\V\ty  oi  iVi^  \vav\i.^  wot  for  ordinary 
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manual  labor,  merely,  buta^total  disability  for  all  pi-actical  use  and 
convenience.  Said  Cline's  arm  was  disabled  b}^  a  gunshot  wound  which 
caused  almost  complete  anchylosis  of  the  shoulder  joint,  and  the  mus- 
cles surrounding  it  were  greatly  wasted.  He  could  raise  his  arm 
forty-five  degrees  and  could  move  his  elbow  in  one  direction  to  a  right 
angle,  but  the  rotar}^  motion  of  elbow  was  lost  so  that  he  could  not 
turn  the  palm  of  his  hand  upward.  The  forearm  could  not  be  turned. 
The  wrist  motion  was  unimpaired,  except  by  the  atrophy  which  affected 
his  whole  arm.     The  functions  of  the  hand  were  completely  destroyed. 

Comparing  this  soldier's  arm  with  that  of  William  Cline,  above 
referred  to,  who  was  allowed  $36,  it  will  readily  be  seen  that  soldier's 
disability  is  as  great,  if  not  greater  than  that  of  said  Cline. 

It  would  be  unreasonable  to  assume  that  an  arm  is  not  totally  disa- 
bled until  every  joint  is  stiff  and  immovable.  The  fact  that  claimant 
has  some  power  to  move  his  shoulder,  while  the  balance  of  the  arm  is 
completely  useless,  does  not  indicate  that  the  arm  can  be  used  for  any 
practical  purposes. 

Soldier's  arm  appears  to  be  neither  useful  nor  convenient,  and  the 
Department  believes  that  there  has  been  shown  to  exist  a  total  disa- 
bility of  the  same  within  the  meaning  of  the  statute. 

The  action  of  rejection  is  accordingly  reversed,  and  you  will  read- 
judicate  the  claim  in  conformity  with  this  opinion. 


DIVISION    OF    PENSION— ACT    MAUCTI    .1,     1809— PAYMENT— TREASURER 

OF  SOL.I>IEIW  HOME. 

Mary  Jane  Tilton  r,  Richard  R.  Tilton. 

The  provision  in  the  third  proviso  of  the  act  of  March  3,  1899,  that  one-half  the  pen- 
sion" shall  be  paid  by  the  treasurer"  is  limited  to  those  cases  where  the  Treas- 
urer of  a  National  Soldiers*  Home  has  in  his  possession  funds  from  which  the 
payment  ordered  by  the  Commissioner  of  Pensions  can  be  made,  and  if  for  any 
rea.<4on  the  treasurer  has  no  such  funds  and  the  i)ensioner  has  ceased  to  be  an 
inmate  of  the  Home,  then  the  one-half  of  the  {tension  to  which  claimant  under 
Siiid  act  is  shown  to  be  entitled  should  be  withheld  from  future  accruing  pension 
and  paid  claimant  l)y  the  Unite<l  States  i>ension  agent  under  the  direction  of  the 
Ccjmmissioner  of  Pensions. 

Where  through  administrative  error  or  mistake  the  ]>ensioner  has  Ix^en  paid  the  one- 
half  his  pension,  to  which  his  wife  has  duly  established  her  legal  title,  the  amount 
thus  erroneously  paid  him  should  l^e  withheld  from  his  accruing  pension  and 
paid  to  the  wife  under  the  provision  of  the  a<'t  of  March  3,  1899,  subject  to  the 
limitation  of  Rule  16  of  Practice. 

AHi<!stant  Secretary  Jf,  W.  MUler  to  tlu^  Commii<i<lfmer  af  Pensions^ 

April  15,  1903, 

Mar}^  Jane  Tilton  appealed,  February  10,  1903,  from  the  Bureau 
action  of  January  14,  1903,  rejecting  her  iAa\u\,  fiV^A.  Y^\>\wvoc^  \^^ 
1902,  for  one-halt  the  pension  of  Richard  TWtoiA,  a  \»eT\^\ow^Y^vvs\^^x 
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certificate  No.  525242,  on  the  ground  that  ^'pensioner  is  not  an  inmate 
of  a  Soldiers'  Home  and  desertion  is  not  alleged." 

Claimant  (the  appellant)  assigns  as  error  that  at  the  date  she  filed 
her  said  application  and  for  a  long  time  thereafter  pensioner  was  an 
inmate  of  a  Soldiers'  Home  at  Danville,  111.;  that  in  her  said  applica- 
tion she  alleged  that  he  left  and  went  away  from  her  to  Soldiers' 
Home,  or  words  to  that  effect;  that  when  he  returned  from  the  Soldiers' 
Home,  many  months  after  she  filed  her  application,  he  signed  and 
acknowledged  an  agreement  that  she  should  be  paid  one-half  his  peo- 
sion  from  January  4,  1902;  that  she  has  now  filed  an  amended  or  sup- 
plemental declaration  alleging  and  sustaining  b}^  proof  that  pensioner 
not  only  deserted  her,  but  that  he  has  remained  away  and  has  ever 
since  refused  to  assist  her;  and  that  in  view  of  these  facts  said  Bureau 
action  was  wrong. 

The  appeal  was  considered  in  part  March  12,  1903,  when  the  papers 
were  returned  for  a  further  report,  stating  fully  the  grounds  upon 
which  the  claim  of  appellant  was  rejected,  in  view  of  the  fact  that  at 
the  date  she  filed  her  application  for  one-half  her  husband's  pension 
under  the  third  proviso  of  said  act  of  March  3,  1899,  he  is  shown  to 
have  been  an  inmate  of  a  National  Home  and  so  continued  for  over 
three  months  thereafter.  Attention  w^as  also  invited  to  the  depart- 
mental decision  in  the  case  of  Livengood  v.  Linengood  (18  P.  D.,  134), 
and  Adams  v,  Adams  (12  P.  D.,  370). 

The  Bureau,  in  response,  on  March  30,  1903,  reported  as  follows: 

The  claim  of  the  wife  was  filed  Feliruary  10,  1902,  under  the  third  proviso  of  the 
act  of  March  3,  1899,  alk»ging  residence  in  the  National  Home  as  a  ba^is  for  the  claim. 

Under  present  jiractice  in  claims  of  this  character  the  order  suspending  one-half  of 
soldier's  pension  would  have  issued  as  soon  as  tlie  claim  was  accept^l — i.  e.,  s<i  soon 
as  a  prima  facie  case  has  l)een  presented  to  the  Bureau;  and  the  claimant's  right  \o 
one-half  of  the  soldier's  i)ension  during  his  residence  in  the  Home  would  follow  as  a 
natural  result,  l)oth  of  law  and  practice. 

In  the  ciUMc  at  bar,  under  the  practice  of  the  period  it  was  filed,  the  claim  was 
acceiitiMl  without  a  prima  facie  showing  of  title,  and  this  status  did  not  obtain  until 
long  after  }x>nsioner*s  discharge  from  the  Home,  nor  was  there  any  susj^ension  of 
one-half  the  pension,  the  rule  not  liaving  been  in  oix»ration  and  was  not  applieti  to 
this  case  until  the  order  issueil  May  27,  1902,  one  day  before  the  discharge  of  the 
IXMisioner  from  the  Home,  resulting  in  a  nullity  so  far  as  its  effect  was  concerned. 

Had  the  order  of  sus|x»nsion  l)een  proj^erly  issue<i  to  the  governor  of  the  Home  it 
would  have  covered  the  perio<l  subsequent  to  January  4,  1902,  and  up  to  May  28, 
1902,  date  of  solilier's  discharge  from  the  Home;  but  as  an  offset,  had  the  claim  l^een 
belli  in  abeyantxi  until  a  prima  facie  case  had  l)een  establishe<i,  it  would  not  have 
b<»en  acceptinl  at  any  time  prior  to  soldier's  di.«charge  from  the  Home. 

This  Ix'ing  a  claim  under  the  thinl  proviso  of  the  act,  it  is  held  that  pajTuents  to 
the  wife  can  only  l)e  made  by  the  tn^asurer  of  the  Home.  Under  this  construction  of 
the  statute,  in  the  ca-^e  at  bar,  it  would  have  seiMne<l  inconsistent  to  have  adviseii  the 
claimant  that  her  claim  was  admitted  and  ortler  the  treasurer  to  pay  her  one-half  of 
the  soldier's  pension  during  the  pendency  of  her  claim  while  he  was  an  inmate  of 
the  Home,  when  it  was  a  iwitent  fact  that  the  treasurer  hatl  no  funds  fnun  which  to 
make  payment,  and  to  avoid  this  contingency  the  action  of  rejection  was  resorted  to. 
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The  pensioner's  statement,  filed  in  the  Bureau  April  16, 1902,  agreeing  to  a  division 
of  his  pension,  and  noted  in  the  Secretary's  letter,  had  been  olwerved,  and  attention 
is  invited  to  his  letter,  filed  in  the  Bureau  November  24, 1902,  virtually  recalling  the 
action. 

Reverting  to  the  metho<l  of  making  payments  in  claims  of  this  character,  it  may  he 
said  that  frequent  embarrassment  arises  in  the  effort  to  pay  claimants  one-half  of 
soldier's  pension  up  to  the  date  of  his  discharge  from  the  Home.  It  is  recognized 
that  the  law  grants  the  beneficiaries  one-half  the  {tension  during  residence  in  a  Home, 
but  the  law  is  ecjually  explicit  in  designating  the  source  from  which  payments  shall 
be  made,  and  the  Bureau  has  l^een  unable  to  reconcile  with  the  law  any  change  in 
practice  which  would  permit  the  pension  agents  to  pay  the  beneficiaries  any  amount 
that  might  be  due  them  in  cases  where  the  treasurer  has  no  funds  to  pay  them. 

The  Departinent  is  of  the  opinion  that  the  Bureau  action  appealed 
from  was  unwarranted  and  unauthorized  and  not  responsive  to  the 
issue  presented.  The  question  involved  in  claimant's  application  was 
whether  pensioner  was,  at  the  date  she  filed  her  said  application,  Feb- 
ruary 10,  1902,  and  subsequent  thereto,  an  inmate  of  a  Soldiers'  Home. 
The  Bureau  adjudication  that  he  was  not  an  inmate  on  January  14, 
1903,  was  therefore  not  responsive  to  the  question  presented  or  deter- 
minative of  her  right  under  the  law. 

Claimant  does  not  derive  her  title  to  one-half  her  husband's  pension 
through  the  treasurer  of  the  National  Soldiers'  Home  in  which  he  may 
reside,  but  from  the  mandatory  substance  of  the  grant,  which  provides: 
That  if  any  resident  i^ensioner  of  the  United  States  is  or  shall  become 
an  inmate  of  a  National  Soldiers'  Home,  one-half  of  the  pension  drawn 
in  his  behalf  or  to  which  he  may  become  entitled  during  his  residence 
therein,  shall  be  paid  to  such  pensioner's  wife,  she  being  in  necessitous 
circumstances  and  a  woman  of  good  moral  character,  on  the  order  of 
the  Commissioner  of  Pensions.  The  provision  that  such  money  is  to  l)e 
paid  ''by  the  treasurer  of  that  institution  to  such  pensioner's  wife," 
like  may  similar  provisions  in  stjitutes  intended  to  promote  method, 
system,  and  uniformity  in  the  modes  of  proceedings,  the  compliance 
or  noncompliance  with  which,  while  affecting  the  remedy  or  mode  of 
procedure,  in  no  resi^jct  afiects  the  rights  of  the  parties,  may  be 
considered  directory.  In  construing  a  statute  of  doubtful  meaning 
the  intention  of  Congress  may  be  ascertained  from  the.  occasion  and 
necessity  of  the  law,  from  the  mischief  felt  and  the  object  and  remedy 
sought  to  be  applied,  and  the  intention  is  to  be  taken,  or  presumed 
according  to  what  is  consonant  with  reason  and  good  discretion. 

As  stated  by  Justice  Bronson,  cited  in  1  Kent's  Commentaries  (12 
Ed.)  paragraph  462,  page  525: 

The  current  of  authority  is  in  favor  of  reading  statutes  according  to  the  natural 
and  most  obvious  import  of  the  language,  without  resorting  to  subtle  and  f  "c'd 
constructions,  for  the  purposes  of  either  limiting  or  extending  their  operation. 

The  act  of  March  3,  1801),  makes  the  treasurer  a  disbvu's.\v\<^  <<AV\vi\i>^  ^ 
subject  to  the  order  ot  the  Commissioner  oi  Peus\ov\^,  ioY  \ii^  \i\^x^vi<^si, 
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of  paying  to  the  wife  of  a  pensioner  one-half  his  pension  act-ruing  and 
owing  to  him  during  his  residence  in  the  Home.  The  acts  of  the  treas- 
urers, like  the  acts  of  the  United  States  pension  agents  as  dislnirsint,' 
officers,  in  this  regard,  are  mere  incidents  or  agencies  to  enable  the 
Conniiissioner  to  transmit  to  those  entitled  thereto  the  moneys  due  on 
the  pension. 

A  treasurer  who,  being  in  possession  of  the  funds  indiciitcd  by  the 
statute  and  who  should  neglect  or  refuse  to  make  paj'ment  to  the  wife 
after  being  duly  oixlered  by  the  Commissioner  of  Pensions,  would  .sulh 
ject  himself  to  censure,  and  perhaps  punishment  or  removal  from 
office,  3'et  his  neglect,  failure,  or  refusal  would  not  impair  the  validity 
of  the  wife's  title.  Payment  by  the  treasurer  is  not  a  condition  prece- 
dent to  her  right  of  recovery  nor  a  limitation  as  to  the  method  which 
excludes  all  other  modes  of  payment.  The  maxim  expressio  unius  est 
exclusio  alterius  does  not  apply,  and  the  provision  that  the  payment 
should  be  made  by  the  treasurer  was  not  intended  to  limit  the  [>ower 
of  the  Commissioner  or  to  take  from  him  the  discretionary  power 
gmnted  him  by  the  act  of  August  8,  1882.  This  act,  which  wa.s  an 
amendment  to  section  4760,  Revised  Statutes,  provides  that — 

Payments  in  person  shall  1^  made  the  pensioner  in  cash  by  the  pension  agent 
whenever  in  the  discretion  of  the  Commissioner  of  Pensions  such  x)er8onal  i)aynit'nt 
shall  lie  by  him  deemed  necessary  or  proi)er  to  secure  to  the  i>ensioner  his  rights. 

Said  act  is  to  be  construed  with  the  act  of  March  3,  181^9,  in  pari 
materia.     (Adams  v.  Adams,  12  P.  D.,  370-377.) 

A  claimant's  right,  under  the  act  of  March  3,  1899,  is  no  more 
dependent  upon  the  treasurer  of  a  National  Home  than  upon  the  pen- 
sioner who  seeks  to  defeat  payment  to  her  of  one-half  his  pension  by 
neglecting  or  refusing  to  execute  his  quarterly  vouchers.  To  hold 
otherwise  would  place  it  in  the  power  of  a  pensioner  to  wholly  defeat 
the  object  of  the  act  of  March  3,  1899,  as  he  could  leave  the  Home 
just  before  the  quarterly  pay  day,  return  after  he  had  drawn  his  pen- 
sion, and  again  reenter  a  Home  and  again  le^ive  before  the  time  for 
drawing  his  next  quarterl}^  payment.  Or,  assuming  that  his  pa\'meiit 
at  the  Home  depended  upon  his  muster  for  pay,  he  could  evade  i)ay- 
ment  by  refusing  to  muster. 

It  was  held  by  Assistiint  Secretary  F.  L.  Campbell,  NovemlM»r  (5, 
1902,  in  the  case  of  Lake  i\  Lake  (13  P.  D.,  22),  that  a  claimant's 
right,  when  duly  adjudicated,  to  one-half  her  husband's  i)ension,  does 
not  depend  upon  hi«  execution  of  his  voucher. 

In  that  case  the  United  States  pension  agent  who  refused  claimant 
one  half  her  husband's  pension  because  he  had  not  executed  his  quar- 
terlv  vouchor,  and  in  the  case  under  consideration  the  tre4isurer  of 
the  Home,  who  made  payment  of  pension  money  to  the  pensioner 
which  by  law  belonged  to  the  claimant,  were  acting  in  good  faith,  and 
\)oth  were  jiisti&ed  in  their  actions,  tV\e  pewtCvow  \\.^vi\\\.  \i<i\\\^  \ustified 
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by  an  order  of  the  Bureau,  and  the  treasurer  because  the  Bureau  had 
failed  to  issue  an  order  to  suspend  payment  of  one-half  of  the  pension 
involved  pending  the  question  as  to  claimant's  title  thereto  until  the 
day  before  pensioner  left  the  Home.  The  Bureau  notice  was  not 
received  by  the  treasurer  of  the  Home  until  after  pensioner  had  be^^n 
paid  the  pension  due  him  during  his  residence  therein  and  had  left  the 
Home.  While,  therefore,  pensioner  has  passed  beyond  the  control  of 
the  Home,  and  has  been  paid  money  which  of  right  should  have  been 
paid  to  the  claimant,  it  does  not  follow  that  she  can  not  be  reimbursed 
therefor.  The  Bureau  and  this  Department  still  have  exclusive  juris- 
diction of  the  parties  and  the  subject-matter  in  controversy,  and  ade- 
quate power  to  correct  the  error  so  long  as  the  pensioner  is  alive  and 
in  receipt  of  his  pension.  The  same  reasons  which  require  the  repay- 
ment to  the  pensioner  of  moneys  illegally  withheld  from  him  and  paid 
to  the  wife  (Rothery  v.  Rothery,  11  P.  D.,  77;  Richards  v.  Richards, 
ibid,  90;  Henry  N.  Rothery,  ibid,  255;  Kilmer  v,  Kilmer,  13  P.  D., 
270),  apply  equally  to  the  wife  where  moneys  have  been  illegally  with- 
held from  her  and  paid  to  the  pensioner.  (Cooper  t\  Cooper,  12  P.  D., 
108;  Adams  v.  Adams,  ibid,  370-378;  Medley  v.  Medley,  ibid,  490; 
Filones  v.  Filones,  ibid,  237,  and  Livengood  v.  Livengood,  13  P.  D., 
IM^  and  Lake  v.  Lake,  ibid,  22.) 

The  Department  is  of  the  opinion  that  the  provision  in  the  third 
proviso  of  the  act  of  March  3,  1899,  that  one-half  the  pensioa  "shall 
be  paid  by  the  treasurer"  is  limited  to  those  cases  where  the  treasurer 
of  a  National  Soldiers'  Home  has  in  his  possession  funds  from  which 
the  payment  ordered  by  the  Commissioner  of  Pensions  can  be  made, 
and  if  for  any  reason  the  treasurer  has  no  such  funds,  and  the  pen- 
sioner has  ceased  to  bo  an  inmate  of  the  Home,  then  the  one-half  of 
the  pension  to  which  claimant  under  said  act  is  shown  to  be  entitled 
should  be  withheld  from  future  accruing  pension  and  paid  claimant 
by  the  United  States  pension  agent  under  the  direction  of  the  Commis- 
sioner of  Pensions. 

Therefore,  where  through  administrative  error  or  mistake  the  pen- 
sioner has  been  paid  the  one-half  of  his  pension  to  which  his  wife  had 
duly  established  her  legal  title,  the  amount  thus  erroneously  paid  him 
should  be  withheld  from  his  accruing  pension  and  paid  to  the  wife 
under  the  provision  of  the  act  of  March  3,  1899,  subject  to  the  limita- 
tion of  rule  16  of  Practice. 

As  the  rejection  of  this  case  upon  the  ground  stated  was  not  respon- 
sive to  the  question  involved,  and  the  conclusion  reached  by  the  Bureau 
as  to  the  construction  of  the  third  proviso  of  the  act  of  March  3, 1899, 
not  being  sustained  by  this  Department,  said  Bureau  action  appealed 
from  is  reversed  and  the  papers  in  the  case  are  herewith  returned  with 
instructions  to  readjudicate  said  claim  in  harmouy  -^vXJft  W^  ^^\ssxV»- 
mental  construction  of  said  act 
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M  AimiAG  E—I NDI ANS— LEG  ITIM  AC  Y— >VII>0  W. 

Minor  of  Rabbit  Bunch. 

Marriages  acconling  to  tribal  custom  are  valid  in  the  Cherokee  Nation  of  Indians,  and 
according  to  such  custom  no  form,  rite,  or  ceremony  is  essential  to  the  validity 
of  such  marriages,  the  mere  taking  up  and  living  together  as  husband  and  wife 
of  a  man  and  a  woman,  neither  having  a  former  wife  or  husband  living,  being 
sufficient  to  constitute  such  relation  a  customary  marriage. 

The  evidence  herein  shows  this  claimant's  parents  were  married  according  to  eaid 
tribal  custom,  and  that  she  is  the  soldier's  legitimate  child,  but  as  the  widow,  her 
mother,  is  yet  living,  and  has  not  forfeited  her  pensionable  status,  api>ellant  has 
no  title  to  pension,  and  her  claim  was  properly  rejecteil  on  this  ground. 

AssUtant  Secretary  M,   W,  MUler  to  the  Conwiiastoner  of  Perisiom^ 

April  15,  1903. 

On  February  20,  1903,  the  papers  in  this  claim,  No.  5188S8,  filed 
by  Rebecca  Bunch  July  2,  1891,  under  the  act  of  June  27,  1890,  as 
minor  child  of  Rabbit  Bunch,  formerly  of  Company  K,  Third  Indian 
Home  Guards,  and  deceased  May  9, 1891,  were  returned  to  the  Bureau 
of  Pensions  with  the  following  letter  directing  special  examination  iw 
to  the  existence  in  fact  and  the  validitv^  of  Cherokee  Indian  tribal  or 
customary  marriages  generally  and  of  such  alleged  marriage  herein 
particularly: 

The  CoMMissioNEU  OF  Pensions. 

Sir:  This  is  a  motion,  tiled  June  24,  1?K)2,  for  reconsideration  of  departmental 
decisions  of  August  18,  1894,  February  27,  1895,  and  May  23,  1902,  each  affirming 
the  rejection  in  March,  1894,  of  a  claim  for  minor's  pension  under  the  act  of  June 
27,  1890,  rejecte<l  on  the  stated  ground  of  "no  title,  as  claimant  would  be  entitled 
only  as  supplemental  to  widow's  claim  herewith  rejected;  also,  that  under  provisions 
of  section  4705,  Revised  Statutes,  the  child  can  not  l)e  considered  as  legitimate  child 
of  soldier;"  he  and  claimant's  mother  not  having  cohabited  to  date  of  his  death, 
which  latter  ground  only  was  that  upon  which  rejection  was  affirinetl  by  the  Depart- 
ment in  said  decisions,  and  which  ground  it  is  contended  strenuously  in  this  motion 
is  improper,  and  that  the  claimant  is  pensionable,  notwithstanding  the  provisions  of 
said  section  4705,  Ixjcause  legitimate  under  the  laws  of  the  Cherokee  Nation,  of 
which  her  parents  were  members  and  of  which  she  also  is  a  meml)er. 

The  rejection  of  this  claim  under  said  section  4705  and  the  affirmance  thereof  on 
August  18,  1894,  by  the  Department  appear  to  have  been  in  accordance  with  the 
departuiental  practice  at  that  time.  Subsequently,  however,  the  Dei>artnient  held 
that  said  section  is  not  applicable  in  claims  under  said  act.  (Polly  Ann  Chulaska 
Sinla,  7  P.  D.,  353;  p:iiza  J.  Ellis,  12  P.  D.,  159.) 

The  prior  decisions  herein,  therefore,  are  hereby  recalled  and  canceleil,  and  the 
claim  will  he  considered  on  its  merits  under  the  laws  of  the  place  (the  Cherokee 
Nation)  where  the  parties  resided  at  the  time  of  marriage,  which  laws  alone  deter- 
mine the  question  of  marriage  an<l  legitimacy  herein,  as  provided  by  the  act  of 
August  7,  1882.     (Minor  of  Jack  Redbird,  12  P.  D.,  517.) 

The  evidence  shows  this  claimant's  mother,  Rebecca,  and  the  soldier  **took  up" 
with  each  other  al)out  the  close  of  the  war  of  the  rel)ellion  and  lived  together  until 
the  early  part  of  1878,  when  he  left  her  because  he  could  not  longer  stand  her  tem- 
per, as  he  told  on^  witness,  and  soon  after  "took  up"  with  another  woman,  Jennie, 
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with  whom  he  lived  until  his  death,  and  to  whom,  ahout  a  year  l)efore  his  death,  he 
was  formally  marrieti,  as  shown  of  record,  because,  she  says,  they  concluded  **it 
would  be  better"  if  they  were  "lawfully  married." 

It  is  stated  that  this  '^taking  u^"  was  marriage  according  to  the  Indian  tribal 
custom.  The  first  alleged  wife  appears  to  have  been  universally  recognized  during 
the  thirteen  years  of  their  cohabitation  as  the  soldier's  lawful  wife,  and  no  question 
appears  to  have  ever  lieen  raised  as  to  the  validity  of  their  ostensible  relations.  She 
had  three  children  by  him.  No  formal  divorce  appears  ever  to  have  l^een  had 
between  her  and  soldier.  She,  after  he  left  her,  "took  up"  with  another  man, 
whom  she  soon  left,  and  then  "took  up"  with  a  second  man,  with  whom  she  is  yet 
living.  He  had  several  children  also  by  Jennie,  who  states  she  was  recognized  by 
the  court  of  the  Cherokee  Nation,  in  administering  his  estate,  as  his  widow  and  the 
estate  distributed  to  her  as  such  and  to  all  of  his  children,  both  those  by  her  and 
those  by  Rebecca. 

Claims  for  pension  as  widow  have  been  filed  both  by  Rebecca  and  by  Jennie,  the 
former  filing  on  July  13,  1897,  and  the  latter  on  July  2,  1891,  both  claims  under  the 
act  of  June  27, 1890.  Rebecca's  claim  stands  rejected  in  January,  1898,  on  the  ground 
that  she  is  not  the  soldier's  widow,  and  Jennie's  in  March,  1894,  on  the  ground  she 
was  not  dependent.  A  claim  by  the  soldier  which  was  pending  at  his  death  appears 
to  be  yet  unadjudicated. 

As  seen  from  the  decisions  cited  in  Minor  ot  Jack  Redbird,  supra,  Indian  tribal  or 
customary  marriages  have  l)een  held  by  the  courts  to  have  been  valid  for  the  purpose 
of  legitimating  offspring.  Whether  this  early  form  of  marriage  was,  in  fact,  in  such 
general  usage  at  the  time  of  the  alleged  marriages  herein  as  to  make  them  valid  is 
not  shown,  except  indirectly  by  the  evidence  that  the.se  marriages  were  in  accord- 
ance with  this  custom  and  that  Rebecca  was  recognized  as  a  lawful  wife  during  her 
and  tlie  soldier's  cohabitation  and  api^ellant  as  his  legitimate  child. 

If  this  custom  was  then  in  force,  a  marriage  in  accordance  therewith  was  unques- 
tionably valid,  as  held  in  said  decision  in  Minor  of  Jack  Redbird,  supra,  and  a 
remarriage  of  either  party  without  a  divorce  by  a  proper  court  having  been  first 
procured,  as  held  in  Lucinda  Ross  (12  P.  D.,  474),  would  be  void,  section  94  of  the 
Constitution  and  Laws  of  the  Cherokee  Nation  in  force  in  1878  providing  that  "no 
marriage  shall  be  contracted  whilst  either  of  the  i)arties  has  a  husband  or  wife  living; " 
and  section  99,  that '  *  all  marriages  which  arc  herein  prohibited  on  account  of  *  *  * 
either  of  them  having  a  former  husband  or  wife  then  living  shall  l)e  absolutely  void 
in  this  nation  without  any  judgment  of  divorce  or  other  \vga\  proceeding." 

The  finding  of  the  Cherokee  court  that  Jennie  is  the  soldier's  widow  is  not  binding 
upon  this  Department  in  the  adjudication  of  this  claim  (Mary  J.  Storms,  10  P.  D., 
192),  but  the  question  of  marriage  herein  nmst  be  determined  directly  by  the  Depart- 
ment from  all  the  facts,  as  shown  by  the  evidence,  tending  to  prove  or  disprove  a 
marriage,  the  validity  of  which,  however,  must  be  determineil  by  the  "laws"  of 
said  nation,  as  provided  by  said  act  of  August  7,  1882. 

Customs  long  established  are  as  much  laws  as  those  laws  which  are  containe<l  in 
the  statute  books,  and  are  held  by  the  United  States  Supreme  Court  to  be  included 
within  that  term.     (Strothers  v.  Lucas,  12  Pet.,  410;  U.  S.  v.  Arredondo,  G  Pet.,  715.) 

The  evidence  as  to  the  alleged  customary  marriage  of  claimant's  parents  is  not 
sufficient  upon  which  to  decide  the  question,  either  as  to  whether  such  a  marriage 
existed  in  this  case  or  as  to  whether  such  marriages  were  valid  at  the  time  of  said 
alleged  marriage  herein.  The  decisions  as  to  their  validity  cited  in  the  case  of  Minor 
of  Jack  Redbird,  supra,  were  rendered  prior  to  the  alleged  marriage  in  this  case,  at 
which  time  there  existed  a  written  law  as  to  marriage  which  apparently  did  not  exist 
at  the  times  of  the  marriages  passed  ujwn  in  said  decisions,  and  which  may  or  may 
not  have  abrogated  the  old  customary  marriage  held  in  said  deda\oiia\»  V-aN^  \sfe«o. 
then  valid. 

r.  v.— VOL,  13—02 24: 
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The  national  council  on  October  24,  1865,  enacted  that: 

**  All  regular  ministers  of  the  gospel  of  every  denomination  having  the  care  of  souls, 
and  all  judges  of  the  nation,  are  hereby  authorized  and  empowered  to  solenmize  the 
rites  of  matrimony  according  to  the  rites  and  ceremonies  of  their  respective  clmrches, 
and  all  such  marriages  shall  be  deemed  lawful." 

This  law  does  not  declare  that  all  marriages  or  that  any  marriage  shall  \)e  solem- 
nized as  therein  provided,  or  that  any  marriage  not  so  s(3lemnized  shall  \ye  void,  or 
that  marriage  may  not  be  otherwise  contracted;  and  on  the  principle  .stated  in 
Meister  v.  Moore  (96  U.  S.,  76),  and  likewise  that  stated  in  Minor  of  Jack  Re<il)irtl, 
sUpra,  it  would  seem  clear  that  as  a  matter  of  general  law  a  tribal  customary  marriage 
would  be  valid  notwithstanding  a  failure  to  solemnize  it  in  accordance  with  this 
written  law,  if  it  were  valid  otherwise  in  said  nation. 

Furthermore,  Congress,  on  May  2,  1890,  in  an  act  to  provide  a  temjwrary  govern- 
ment for  the  Territory  of  Oklahoma,  etc.,  provided  (sec.  38,  26  Stat.  L.,  p.  98)  that: 

"All  marriages  heretofore  contracted  under  the  laws  or  tribal  customs  of  any 
Indian  nation  now  located  in  the  Indian  Territory  are  hereby  declared  valid,  and 
the  issue  of  such  marriages  shall  be  deeme<i  legitimate  and  entitled  to  all  inheritances 
of  proiJerty  or  other  rights,  the  same  as  in  the  case  of  the  issue  of  other  forms  of 
lawful  marriage." 

Just  what,  if  any,  force  this  statute  uiay  have  in  the  adjudication  of  this  claim 
need  not  now  be  determined,  as  the  claim  can  not  proi)erly  be  decide<l  without  a  full 
showing  of  the  facts  as  to  whether  the  usage  under  the  original  tribal  custom  was 
continued,  and,  if  so,  to  Avhat  extent,  after  the  passage  of  the  written  law  referriHl 
to,  and  the  claim  must  be  remanded  therefore  for  ascertainment  of  such  facts  before 
deciding  this  case. 

The  papers  are  returned  accordingly  for  a  si>ecial  examination  with  referem-e 
especially  (1)  to  whether  such  tribal  custom  of  marriage  was  in  usage,  and,  if  so,  to 
what  extent,  at  the  time  of  the  alleged  marriage  between  this  claimant's  parents; 
(2)  what  said  custom  or  usage  was  as  to  ceremony,  rite,  or  other  form  of  solemniza- 
tion, if  any;  and  (3)  whether  such  ceremony,  rite,  or  other  form  of  solemnization 
was,  in  fact,  observed  in  the  case  of  the  allege<l  marriage  herein. 

In  procuring  this  evidence  as  to  the  alleged  custom,  particular  care  should  be 
obser\'ed  to  secure  the  direct  testimony  of  witnesses  who  have  personal  knowledge 
as  to  the  usage  of  the  tribe  with  reference  to  such  marriages,  and  not  those  who  have 
merely  hearsay  knowledge  as  to  it;  also  to  secure  their  particular  statements  as  to 
the  i)articular  acts  performed  in  and  constituting  any  ceremony,  rite,  or  form  used 
in  such  marriages,  and  as  to  whether  such  acta  were  in  fact  i)erfonned  in  the  case  of 
the  alleged  customary  marriage  herein. 

Said  examination  should  include  also  an  investigation  on  similar  lines  as  to  any 
existing  custom  since  1878  of  divorce  from  marriage;  also  iis  to  the  finding  of  the 
court  administering  the  soldier's  estate,  what,  if  any,  evidence  of  the  allege<l  first 
marriage  and  of  divon^e  therefrom  was  then  l)efore  the  court,  and  ujxm  what  other 
evidence,  if  any,  such  finding  was  based.  The  special  examiner  should  endeavor 
to  secure  the  facts  in  these  matters,  and  not  conclusicms,  inferences,  orl>eliefs,  merely, 
of  witnesses;  and  important  witnesses  as  to  the  alleged  custom  would  be  Indian  agents 
and  attorneys;  and  the  commission  to  negotiate  with  the  Five  Civilized  Tril)ed 
(known  as  the  '^Bawes  Conmiission  "  j  could,  doubtless,  also  furnish  accurate  informa- 
tion upon  the  matter. 

The  papers  are  now  retransmitted  with  your  report  that  said  minors 
claim  now  stands  rejected  on  the  sole  ground  that  the  wido\v  ha.s  prior 
title;  new  brief-faces  in  the  several  claims  showing  Rebec<;a,  appel- 
lant's mother,  had  been  accepted  as  the  soldier's  widow. 

The  testimony  taken  on  said  special  examination  shows  conclusively 
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that  customary  or  tribal  marriages  have  been,  from  time  immemorial, 
and  3'et  are  in  usage  and  in  force  in  the  Cherokee  Nation,  notwith- 
standing the  statute  law  as  to  celebration  of  marriage  referred  to  in 
the  alx)ve-q noted  letter;  and  that  no  particular  form,  rite,  or  ceremony 
Wiis  or  is  essential  in  such  customary  or  tribal  marriage,  which  is  com- 
plete on  mere  "taking  up"  with  each  other  of  a  man  and  a  woman  as 
husband  and  wife.  These  facts  are  testified  to  by  the  present  prin- 
cipal chief  of  the  Cherokee  Nation,  by  an  attorney  of  several  years' 
practice  in  the  courts,  and  by  sevei'al  members  of  the  nation,  all  of 
whom  are  vouched  for  as  entirely  credible  and  trustworthy  witnesses, 
and  are  shown  to  have  been  in  a  position  to  know  personally  of  the 
fact«  testified  to. 

These  witnesses  testify  also  that,  while  customary  marriages  are  still 
in  force  in  the  nation,  customarj'^  divorces  are  not,  and  that  since  the 
statute  law  of  divorce  was  ena^^ted  that  has  been  recognized  as  the  only" 
legal  means  of  dissolution  of  any  marriage.  By  sections  94  and  99  of 
the  constitution  and  laws  of  the  Cherokee  Nation  in  force  in  1S7S,  a 
remarriage  while  a  former  husband  or  wife  is  living  is  '^ absolutely 
void  in  this  nation  without  any  judgment  of  divorce  or  other  legal 
proceeding." 

As  to  the  facts  in  the  present  case,  it  is  shown  by  the  unanimous 
testimony  of  the  witnesses  that  the  soldier  and  appellant's  mother, 
Rebecca,  '"took  up"  and  lived  with  each  other  in  the  tribal  relation  of 
marriage,  and  continued  so  to  cohabit  until  late  in  the  fall  of  1877  or 
earh'  in  1878,  when  he  left  her  for  no  known  cause,  and  took  up  with 
said  Jennie,  to  whom  he  was  formally  married  shortl}'  before  his  death. 
He  left  no  estate  and  no  probate  proceedings  as  to  any  estate  were  ever 
had. 

Upon  these  facts,  and  under  the  laws  of  the  Cherokee  Nation,  the 
commissioner  has  properly  held  that  there  was  a  valid  marriage  to 
appellant's  mother  subsisting  at  soldier's  death,  that  his  marriage  to 
Jennie  was  void  under  said  laws,  that  appellant's  mother  is  his  widow, 
and  that  appellant  is  his  legitimate  child. 

It  was  also  properly  held  that  appellant  has  no  pensionable  status 
under  the  appealed  claim,  there  being  no  proof  that  the  soldier's  widow, 
her  mother,  has  forfeited  pension  under  either  the  act  of  August  7, 
1882,  or  section  4700  of  the  Revised  Statutes.  While  it  is  admitted 
said  widow  took  up  and  lived  with  two  different  men  after  the  soldier 
left  her  in  1877  or  1878,  it  is  shown  by  clear  proof  that  her  cohabita- 
tion with  these  other  men  ended  about  18S5  or  1880,  long  prior  to  his 
death,  and  since  its  cessation  she  has  lived  with  her  mother.  There  is 
no  law  making  a  wife's  adulterous  cohabitation  prior  to  the  soldiers 
death  a  bar  to  pension  as  his  widow.  And  it  is  not  shown  that  appel- 
lant's mother  is  an  unfit  person  to  have  her  care  and  custodv*  \W\SNsi. 
her  mother's  cohabitation  with  other  lueu  duvmg  \\\vi  ^vA^Kv^v'^XvV^^'^^s^ 
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adulterous  in  character,  it  appears  to  have  been  in  accordance  with  the 
loose  practice  of  the  time  in  the  nation  among  such  people,  and  can 
not  be  judged  by  civilized  standards  of  living.  Since  its  cessation  she 
has  lived  chastely,  and  it  ended  long  prior  to  the  filing  of  the  appealed 
claim,  so  that  it  can  not  properly  or  justly  be  held  as  evidence  of  her 
unfitness  to  have  the  care  and  custody  of  appellant,  who  has,  in  fat^t, 
been  living  with  her  grandmother  since  her  fifth  year.  As  a  minor 
child  has  no  title  to  pension  during  a  widow's  life  otherwise  than  as 
provided  in  said  section  4706,  or  on  forfeiture  of  widow's  title  under 
the  act  of  August  7,  1882  (Minor  of  Alfred  S.  Hamilton,  7  P.  D.  437), 
rejection  of  the  api^ealcd  claim  is  aflSrmed  on  that  ground. 


death  cause— pathological  sequence— catallrii  and  gexeil^vl 

1mral.y8i8  of  the  insane. 

Hannah  L.  Hawke  (Widow). 

The  cause  assignetl  for  the  soldier's  death  on  January  14,  1900,  was  **t*erebral  soften- 
ing.'* Sometime  prior  to  his  deatli  a  claim  for  increase,  signed  by  mark,  was 
filed  in  his  behalf  in  which  it  was  alleged  that  he  was  suffering  from  "progressive 
softening  of  the  brain,"  due  to  the  naso-pharyngeal  catarrh  and  resulting  deaf- 
ness, for  which  he  was  i>ensioued.  At  the  medical  examination  lield  there- 
under, June  12,  1899,  it  developed  that  he  was  suffering  from  the  condition 
known  as  "general  paralysis  of  the  insane;"  also  termed  "paralytic  dementia, 
paretic  dementia,  general  paresis,  progressive  paralysis  of  the  insane."  No  deaf- 
ness was  found  to  exist;  neither  was  there  any  disease  of  the  auditory  apparatus. 

His  widow  filed  a  claim  for  pension  under  the  general  law — bastnl  on  the  alleged 
ground  that  his  death  from  disease  of  brain  was  due  to  his  military  service,  by 
reason  of  such  death-cause  being  a  result  of  said  pensioned  disabilities. 

Both  of  these  claims  were  rejecteil,  but  in  neither  instance  was  the  action  taken 
error. 

Extensive  suppurative  conditions  of  the  nose  and  frontal  sinuses,  or  of  the  middle  ears 
and  mastoid  cells,  especially  the  latter,  may  and  frequently  do  cause  abscess  of 
the  brain — the  symptoms,  course,  pathology,  and  termination  of  which  are  suffi- 
ciently distinct — as  are,  also,  its  etiologic  factors — from  those  of  jmretic  dementia 
to  make  a  differential  diagnosis  between  such  cerebral  lesions  comparatively 
easy.  The  clinical  picture  presented  was  one  of  paretic  dementia  and  not  of 
brain  al)sce.ss.  No  deafness  existed,  and  the  disease  of  brain  not  being  a  result  of 
catarrh  he  was  not  entitled  to  an  increase  in  rate;  and  the  cause  of  his  death  not 
having  Ixjen  incident  to  his  military  stirvice  in  any  manner  whatever  his  widow 
has  no  title  to  a  pension  under  the  general  law. 

AssiMtimt  Secretary  M.    W.  Miller  to  the  CovunisffUmer  of  Penaums^ 

April  15,  1903. 

A  claim  for  pension  under  the  general  law  filed  March  10,  1900,  by 
Hannah  L.,  widow  of  Samuel  Hawke,  formerly  a  private  in  the  Six- 
teenth Indiana  Light  Artillery,  Avas  rejected  June  21,  1901,  on  the 
ground  that  the  soldier's  death  from  ''cerebml  softening"  was  not  due 
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to  the  causes  of  disability  for  which  he  was  pensioned,  namely,  "  naso- 
pharyngeal catarrh,  resulting  in  total  deafness  of  right  ear  and  slight 
deafness  of  left  ear."  This  action  was  based  upon  the  medical  aspects 
of  the  case;  and  on  July  5, 1901,  the  following  legal  action  was  spread 
on  another  brief -face: 

Approved  for  rejection  on  the  ground  that  soldier's  death  from  cerebral  softening 
is  not  accepted  as  the  result  of  nasopharyngeal  catarrh,  resulting  in  total  deafness 
of  right  ear  and  slight  deafness  of  left  ear,  for  which  he  was  pensioned  (see  medical 
action  on  preceding  brief  face) ;  and  there  is  no  record  or  other  evidence  of  origin  in 
service  of  any  disability  which  might  cause  the  fatal  disease. 

Both  the  attorney  and  the  claimant  in  the  case  were  notified  of  such 
actions  on  July  20,  1901,  and  on  July  28,  1901,  an  appeal  therefrom 
was  filed  at  the  Department,  wherein  it  is  contended  that  the  rejection 
of  the  latter's  said  claim  on  the  grounds  stated  was  error,  as  it  was 
contrary  to  law,  and  to  the  evidence  on  file  as  well. 

There  was  also  filed  on  the  same  date  that  the  appeal  in  the  widow's 
claim  was  entered  an  appeal  from  the  rejection  of  a  claim  for  increase 
that  had  been  filed  by  the  soldier  on  September  10, 1898,  some  sixteen 
months  prior  to  his  death,  but  which  was  not  adjudicated  until  June 
21,  1901,  about  seventeen  months  subsequent  to  his  demise.  The  sig- 
nature of  the  soldier  to  the  said  application  for  increase  was  by  mark, 
though  he  had  formerly  signed  his  name  in  a  fairly  legible  hand.  He 
was,  however,  on  March  25,  1899,  a  little  more  than  five  months  sub- 
sequent to  the  date  of  filing  said  application,  adjudged  as  of  unsound 
mind  by  the  circuit  court  of  Morgan  County,  Ind.,  and  his  wife, 
Hannah  L.,  was  appointed  as  his  guardian  by  said  court;  but,  inasmuch 
as  she  failed  to  give  bond  in  the  sum  of  $100,  as  required  by  law,  for 
the  faithful  discharge  of  her  duties  as  such  guardian  and  stated  that 
she  was  unable  to  do  so,  her  said  appointment  was  set  aside  and 
adjudged  to  be  null  and  void,  all  of  which  appears  upon  the  records 
of  said  court  according  to  an  excerpt  therefrom  on  file  with  the  papers 
in  the  case.  It  is  also  shown  by  another  excerpt  from  the  records  of 
said  court  that  no  subsequent  proceedings  were  taken  in  the  premises 
looking  to  the  appointment  of  some  other  person  to  succeed  the  wife 
of  the  soldier  as  his  guardian,  and  that  no  one  was  appointed  as  a 
committee  or  administrator  either  upon  his  person  or  estate,  nor  were 
an}^  proceedings  with  that  end  in  view  instituted  before  such  court. 

It  was  alleged  in  the  soldier's  said  application  for  increase  that  he 
was  ''totally  disabled  for  labor"  by  reason  of  the  causes  of  disal»ility 
for  which  he  was  peasioned,  and  that  "said  diseases  had  produced 
progressive  softening  of  the  brain — making  it  necessary  to  have  an 
attendant  almost  constantly." 

In  the  medical  approval  for  the  rejection  of  this  claim  it  was  held 
that  the  alleged  softening  of  the  brain  could  T\ot\>c  VL^-ii<i\)l<ft<^vskS>^TVt^>^*. 
of  the  mkso-pharyngeal  catarrh  for  which  the  soVOiieY  ^«^  i^wsSvwtfA.- 
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111  the  alx)ve-mentioned  appeal  from  the  reiectiou  of  such  claim  it 
wa8  contended  that  said  action  was  error,  and  was  contrary  to  law 
and  to  the  evidence  on  file  in  the  case. 

Considering  first  the  last-mentioned  claim,  as  that  claim  emanated 
from  the  soldier,  upon  whose  death  the  other  claim  referred  to  above— 
the  widow's  claim — was,  as  a  matter  of  course,  predicated,  it  is  noted 
that  the  only  material  question  to  be  determined  therein  is  the  alleged 
pathologic  relation  of  the  disease  of  brain  that  was  manifested  at  the 
medical  examination  to  which  he  was  subjected  June  12, 181)9,  pursuant 
thereto,  and  the  catarrhal  disease  of  his  nose  and  throat  which  was 
accepted  as  of  service  origin,  and  for  which,  and  the  '"deafness" 
resulting  therefrom,  he  was  pensioned,  as  there  was  not  onl^'  no 
increase  in  any  "deafness"'  that  may  have  previously  existed,  but 
there  was  not  even  any  noticeable  impairment  of  hearing  developed  at 
such  examination.  This  said  medical  examination  was  made  by  a 
specialist,  and  was  much  more  thorough  and  satisfactory  than  either 
of  the  two  board-examinations  that  had  previously  been  made  of 
the  soldier.  The  first  of  these  said  prior  medical  examinations  was 
made  June  17,  1885.  The  claimant  stated  to  the  examining  surgeons 
that  he  had  ''  catarrh  of  the  nose  and  head,  and  loss  of  hearing  to  some 
extent."  The  report  of  the  board  w^as  to  the  effect  that  he  was 
"slightly  hard  of  hearing;"  and  also  that  there  was  severe  deaf ness  of 
the  right  ear  as  a  result  of  the  total  destruction  of  the  membrana  tyui- 
pani  of  that  ear.  It  was  also  reported  that  the  mucous  membrane  of 
the  nose  was  red  and  somewhat  thickened  or  h3^pei'trophied.  The 
other  board  examination  was  made  May  23,  1888,  the  report  of  w^hich 
was,  in  effect,  that  the  pharynx  was  "considerably  inflamed  and  thick- 
ened, and  the  tonsils  somewhat  enlarged;"  that  there  was  "some  con- 
gestion of  tympcinum  of  right  ear,"  and  there  was  "slight  deafness  of 
both  ears,  more  marked  in  right  ear."  If  there  was  "some  conges- 
tion "  of  the  right  eardrum  at  this  examination  there  could  not  have 
been  total  destruction  thereof,  as  was  reported  to  have  been  found  at 
the  aforesaid  first  board-examination  made  of  the  soldier.  Notwith- 
standing the  meagerness  and  the  inconsistent  and  conflicting  chai"acter 
of  these  said  reports  the  soldier  was,  nevertheless,  allowed  a  pension 
for  "  naso-pharyngeal  catarrh  and  resulting  total  deafness  of  right  ear 
and  slight  deafness  of  left  ear''  at  the  rate  of  $12  per  month  from 
April  1,  1885,  ^14  per  month  November  15,  1887,  and  $20  per  month 
from  August  27,  1888.  These  rates  w^ere  such  as  were,  at  the  time  of 
their  allowance,  deemed  adequate  to  the  disability  due  to  the  degree 
of  deafness  adjudged  as  having  been  shown  in  this  case  as  above 
described.  That  neither  such  degrees  of  deafness,  nor  indeed  any 
other  pensionable  degree  of  deafness,  and  that  no  destruction,  either 
partial  or  complete,  of  either  membrana  tympani  existed  in  this  case, 
is  (|uite  clearly  shown  by  the  report  of  the  medical  examination,  the 
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aforesaid  expert  examination  to  which  he  was  subjec;ted  June  12, 1899. 
The  report  of  this  examination  follows  in  full: 

Condition  of  nasopharynx,  ears,  etc. — Anterior  and  i>o8terior  nares:  I  observe  a 
somewhat  purulent  secretion  coming  down  from  the  upper  part  of  the  posterior 
nares;  in  wiping  this  away  with  a  small  cotton  probang,  I  find  considerable  boggy 
hypertrophy  and  polypoid  enlargement  of  the  middle  turbinate  of  the  left  side,  as 
well  as  a  similar  though  not  so  well  marked  condition  of  this  region  in  the  right 
nares.  I  can  not  demonstrate  that  the  polypoid  grow^th  is  pediculated,  it  rather 
seems  to  he  sessile,  and  extends  along  the  floor  of  the  meatus  which  lies  between  the 
upper  border  of  the  middle,  and  the  under  border  of  the  superior  turbinate  body. 
The  pus,  which  at  present  is  not  copious,  may  possibly  come  from  the  frontal  sinus. 
The  posterior  rhinoscopic  image  shows  enlargements  and  hypertrophies  high  up  in 
the  nose.  The  uvula  seems  to  have  l>een  ablated  at  the  tip;  the  epiglottis  is  deeply 
curved  laterally. 

Both  Eustachian  tubes  are  pervious;  admit  air  by  the  catheter;  sound  by  inflation 
is  that  of  dry  middle  ears,  i.  e.,  it  is  not  the  wet  rale  or  the  whistle  we  get  with  per- 
foration and  middle  ear  discharge.  The  membrana  tympani  are  both  somewhat 
gray  in  the  upper  part  of  the  posterior  side;  the  cones  of  light  are  somewhat  smaller 
than  in  health,  but  the  dnims  are  not  unduly  retracted,  nor  do  I  believe  that  anchy- 
losis exists  in  either  ear.  He  says  that  some  six  weeks  ago  he  put  turpentine  in  his 
ears  and  that  after  that  there  was  a  discharge.  Some  soft  exfoliation  now  comes 
away  from  the  external  auditory  canals,  principally  from  the  back  walls.  I  can  not 
demonstrate  any  perforation  in  either  drum. 

Hearing. — ^This  applicant  l)eing  somewhat  feeble  in  his  intellect,  and  having  partial 
apha.sia,  with  evident  loss  of  memory  for  some  worrls,  due  prolmbly  to  dementia, 
comes  attended  by  a  lady  much  younger  than  he,  who  represents  herself  as  his  wnfe. 
Her  solicitude  makes  it  necessary  for  me  to  separate  the  applicant  from  her  presence, 
when  I  find  his  hearing  to  be  quite  good.  He  is  rational  enough  to  hold  conversa- 
tion, though  occasionally  he  wanders  along  the  borders  of  incoherency.  His  signa- 
ture ( which  see)  on  back  hereof  is  strikingly  characteristic  of  the  form  of  dementia 
which  usually  precedes  the  general  paralysis  of  cerebral  softening.  His  hearing, 
however,  is  at  this  time  more  acute  than  I  expected  to  find  it  until  he  was  examined 
alone  and  his  attention  was  diverted.  Under  these  conditions  I  find  him  able  to 
give  a  fairly  connecte<l  account  of  his  disabijity,  broken  occasionally  by  hesitancy, 
stammering,  and  partial  lapses  of  memory,  but  always  in  a  very  low  tone  of  voice. 
He  also  hears  me  fairlv  well  when  I  talk  in  a  low  tone  of  voice  and  with  assurance 
of  confidential  interest  in  him. 

ITearimj. — Right  ear:  Right  ear  hears  onlinary  tone  of  voice  at  12  feet,  the  left  ear 
being  tightly  closed  with  finger,  and  eyes  shut;  left  ear  hears  ordinary  tone  of  voice 
at  10  feet,  the  right  ear  Iwiiig  tightly  clo8e<l  and  the  eyes  shut. 

Amendment. — Replying  to  instructions  as  to  condition  of  eye-structures  and  the 
vision  of  each  eye  after  correcting  ametropia,  I  find  no  apparent  lesions  of  lids,  con- 
junctiva?, corneas,  irides,  or  internal  eye-structures;  pupillary  reflexes  are  good; 
mediae  all  clear;  optic  i)apillfe  possibly  somewhat  pale,  otherwise  normal.  Inquiry 
as  to  this  reveals  that  no  claim  is  ma^le  on  a(?count  of  any  visual  defw!t.  His  refrac- 
tion is  as  follows: 

O.  D.  and  O.  S.,  with  Sph.  1.50  D.,  v=20/20. 

O.  D.  and  O.  S.,  picks  out  letters  in  Snellen  No.  1.00  D.,  with  Sph.  3.50.  He  can 
read  some,  but  his  reading  is  not  completely  without  incoherency,  on  account  of  his 
loss  of  memory  for  words;  but  he  can,  apparently,  name  all  the  letters  to  which  I 
point  with  the  \\ei\. 

As  will  be  noted,  and  as  heretofore  ^tatod,  Tve\tWT  ^^x^x^^  ^v^oJ^^ 
nor  any  appreciuhh  deafness  of  either  ear  wa»  TV\axv\ie\^\.^<i  ^^»  >icv\^^'sOL^ 
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expert  examination — ordinary  tones  being  readily  heard  at  10  feet 
with  either  ear — ^and,  as  also  before  stated,  both  eardrums  were  intact 
It  was  also  shown  that  both  Eustachian  tubes  were  pervious,  air  being 
freely  admitted  b}^  catheterization.  Neither  was  there  sluv  suppura- 
tion or  other  evidences  of  middle  ear  disease.  A  somewhat  purulent 
secretion  from  the  posterior  nares  was  present,  but  the  pus  was  not 
copious.  The  opinion  was  expressed  that  it  might  possibly  have  come 
from  the  frontal  sinus,  though  it  whs  not  shown  that  it  was.  How- 
ever, that  is  a  matter  of  but  little  importance.  A  polypus  was  found 
in  both  nares,  well  developed  on  the  left  side,  but  not  so  well  marked 
on  the  other  side.  These  neoplasms  may  or  may  not  have  l)een  due 
to  the  chronic  inflammation  of  the  mucous  membrane  of  the  nose  for 
which  the  soldier  was  pensioned  under  the  caption  "  naso-pharyngeal 
catarrh."  It  matters  little,  however,  whether  they  were  or  were  not, 
as  but  little  disability  was  shown  to  be  due  thereto,  and  it  is  a  condi- 
tion which  could  easily  have  been  relieved  by  a  proper  operation. 

It  must  be  quite  clear,  then,  from  the  facts  above  set  forth,  that  not 
only  was  no  title  to  an  increase  in  rate  on  account  of  pensioned  causes, 
per  se,  shown  to  exist  at  the  date  of  the  said  expert  examination,  but 
it  must  be  equally  apparent  that  the  rate  in  the  Ciise  was  greatly  in 
excess  of  that  which  the  conditions  manifested  at  the  examination 
referred  to  warranted.  Inasmuch,  however,  as  the  soldier  died  prior 
to  the  adjudication  of  his  said  claim  for  increase  no  action  looking  to 
the  reduction  of  such  rate  was  taken  in  the  premises,  and  his  widow 
was  paid  his  accrued  pension  in  full. 

Relative  to  the  disease  of  brain  that  was  alleged  as  a  result  of  pen- 
sioned causes,  and  which  was  shown  to  exist  at  the  time  of  the  said 
examination,  it  may  be  said  that  the  chanicter  of  the  cerebral  disease 
then  manifested  was  such  as  to  preclude  its  having  been  caused  in  the 
manner  alleged. 

It  was  alleged  in  the  soldier's  said  application  for  increase  that  he 
was  suffering  from  "progressive  softening  of  the  brain."  The  exam- 
ining surgeon  reported  that  he  was  suffering  from  ''  the  form  of 
dementia  which  usually  precedes  the  general  paralysis  of  cerebral 
softening."  Prior  to  the  date  of  this  examination  he  had  been  an 
inmate  of  a  hospital  for  the  insane. 

''Softening  of  the  bmin"  or  "cerebral  softening"  is  a  term  used  to 
indicate  the  condition  known  as  "general  paralysis  of  the  insane" — 
other  synonyms  of  which  are  "general  paresis,  paretic  dementia, 
pai'alytic  dementia,  progressive  paralysis  of  the  insane" — the  chief 
exciting  causes  of  which  are  held  by  recognized  authorities  to  l)e, 
first,  and  prominently  above  all  others,  great  strains  of  the  nervous 
system,  implied  b}^  overwork,  overexertion,  intense  and  prolonged 
worry,  terrible  disappointments,  serious  and  apparently  hopeless 
reverses  of  fortune — in  short,  all  causes  that  tax  the  intellectual  and 
emotional  faculties  to  the  uttcmiOHt;  a\so^HA^\ittav^^^^^s&\N^\iKtNwx% 
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shock,  physical  and  psychical  overstrain  or  a  combination  of  both, 
alcoholism,  trauma  of  the  head,  lead  poisoning,  etc.  Among  the  pre- 
disposing causes  are  heredity,  time  of  life,  sex,  race,  occupation,  social 
position,  and  the  unmarried  state  (Dercum).  It  is  also  held  that  it  is 
a  disease  of  a  very  gradual  and  progressive  character,  and  that  it  is 
rarely,  if  ever,  due  to  an  acute  illness,  such  "as  fever,  pneumonia,  and 
other  severe  diseases.  Extension  of  inflammatory  or  suppurative 
processes  from  contiguous  parts  are  not  considered  by  neurologists 
to  be  important  factors  in  the  etiology  of  paresis;  3^et  it  is  contended 
in  this  case  that  the  disease  in  (|uestion  was  caused  by  an  extension 
of  the  catarrh  of  the  soldier's  nose,  which  "was  of  a  suppurating 
variety,"  to  his  brain.  This,  at  least,  is  the  inference  to  be  drawn 
from  the  statements  of  two  physicians  who  testified  in  support  of  the 
widow's  aforesaid  claim  for  pension  in  her  own  right — one  of  whom 
said:  "I  feel  very  ceiiain  that  the  inflammation  in  this  case  was  trans- 
mitted to  the  brain;"  but  the  other  afiiant  expressed  no  direct  opinion 
as  to  how  the  disease  of  brain  resulted  from  the  disease  of  nose. 

It  is  quite  clear,  however,  that  these  affiants  have  confounded  the 
disease  of  brain  shown  in  this  case  with  a  condition  that  is  not  infre- 
quently a  result  of  chronic  suppurative  dise^ise  of  the  middle  ear, 
namely,  abscess  of  the  brain.  Relative  to  this  said  condition,  Dr. 
Herman  Knapp  says: 

This  severe  affection  is  induced  in  the  great  majority  of  cases,  not  by  disease  of 
the  mucous  membrane,  but  by  "disease  of  the  bone  which  almost  always  extends 
to  the  dura  mater.  In  9  per  cent  it  has  been  caused  by  acute,  in  91  i>er  cent  by 
chronic  otitis."     ♦    ♦    *     (Komer.) 

The  symptoms  and  course  of  a  brain-abscess  and  of  paretic  dementia, 
respectively,  are  such  that  a  differential  diagnosis  Ix^tween  the  two 
conditions  should  not  be  very  difficult.  The  history  of  this  case  shows 
fairly  well  that  the  soldier  did  have  paretic  dementia  and  not  a  brain 
abscess.  No  well-marked  disease  of  the  frontal  sinus  was  ever  shown 
to  exist,  and  there  was  no  disease  of  the  middle  ear  on  either  side. 
There  could  not,  then,  have  been  a  brain-abscess  as  a  result  of  the 
extension  of  a  suppurative  process  in  either  of  these  regions.  As  a 
matter  of  fact,  as  above  stated,  the  disease  of  brain  both  alleged  and 
shown  in  the  premises  was  paretic  dementia.  No  post-mortem  having 
been  held  in  the  case,  the  exact  condition  of  the  brain  was  not  ascer- 
tained; but  the  diagnosis  of  paresis  was,  in  all  probability^,  correct. 

The  statement  of  one  of  the  witnesses  referred  to  in  regard  to  there 
being  necrosis  of  the  bones  of  the  nose  was  not  borne  out  by  the  con- 
ditions manifested  at  the  said  expert  medical  examination.  Further- 
more, catarrhal  processes  rarely  affect  any  tissues  except  the  mucous 
membranes. 

For  the  reasons  herein  set  forth — perhaps  at  more  Ifew^tViXWw  'Ccw^ 
facts  presented  in  the  case  may  have  seemed  to  ^a\T\3LYv\j-^\V>\?a»s*V.\i^ 
quite  clear  that,  in  the  judgment  of  the  Departaiveiit,  V)aft  \^iv^ss^  ^^ 
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the  pint  of  the  Bureau  to  ac^cept  the  alleged  disease  of  biuin  as  a  result 
of  the  catarrh  of  nose  and  throat  for  which  the  soldier  was  pensioned 
was  not  error.  The  action  appealed  from  in  that  respect  is,  therefore, 
hereby  affirmed. 

Referring  next  to  the  action  appealed  from  in  the  widow's  claim,  it 
should  be  quite  apparent  that  in  view  of  what  has  been  said  in  the 
consideration  of  the  appeal  in  the  invalid  claim,  there  is  but  little  to 
be  added  thereto  in  the  consideration  of  the  appeal  in  the  former  claim, 
except  to  say  that  the  facts  presented  in  the  case  practically  preclude 
the  possibility  of  the  appellant  being  able  to  establish  the  disease  of 
brain  from  which  the  soldier  died  as  otherwise  a  result  of  his  militaiy 
service. 

Inasmuch,  then,  as  the  said  cause  of  the  soldier's  death  can  not  be 
accepted  as  a  result  of  the  causes  of  disability  for  whicli  he  was  pen- 
sioned, and  wa.s  in  all  probability  not  incident  in  KX\y  other  way  to  his 
military  service,  his  widow's  alleged  title  to  a  pension  under  the  gen- 
eral law  has  not  been  established. 

The  rejection  of  her  said  claim  is  therefore  hereb}^  affirmed. 

In  addition  to  the  facts  above  set  forth,  it  is  noted  that  a  claim  for 
pension  under  the  act  of  June  27, 1800,  filed  by  Mrs.  Haw^ke  on  Febru- 
ary l-i,  11)00,  has  not  yet  been  adjudicated.  It  is  the  desire  of  the 
Department  that  this  claim  shall  receive  early  attention. 


RESTORATTOX— ACT  OF  MARCH  3,  1901— TWO  PEXSIOXS. 

Ann  M.  Hale,  now  Butterbaugh  (w^dow). 

A  widow  jxjnsioner  on  account  of  a  second  soldier  husband  may  file  and  prosecute 
a  claim  under  the  act  of  March  3,  1901,  for  restoration  to  pension  on  account  of 
a  ])rior  soldier  husband,  and  may  Ixj  restorcMl  under  such  claim  on  surrender 
of  her  present  certificate,  payments  under  which  may  be  continued  to  date  of 
issuance  of  certificate  of  restoration  and  deilucted  from  payments  thereunder. 

Af<ii!fSt(nit  Setmiary  M,    W.  MllUrr^  to  the  CoinmUsi/ynei'  of  I^^m^onK 

A^yril  If),  190S,  "       " 

This  appellant,  Ann  M.  Butterbaugh,  is  now  pensioned,  certificate 
No.  nJK^2,  under  the  act  of  June  27, 1800,  as  widow  of  William  H.  H. 
Butterbaugh,  who  served  in  the  war  of  the  rebellion  as  a  sailor  in  the 
United  Stiites  Navv,  and  died  July  6,  1896. 

She  was  formerly  pensioned,  certificate  No.  482853,  as  widow  of 
Jonathan  Hale,  who  was  a  member,  during  the  war  of  the  rebellion, 
of  Compan}^  C,  Second  Mar3'land  Infantry,  from  his  death,  February 
20,  1861),  to  her  remarriage  to  said  Butterbaugh,  December  14,  1869, 
and  on  April  16,  1901,  she  filed  this  claim  under  the  act  of  March  3 
1901,  for  restoration  to  the  rolls  as  widow  of  said  Hale,  waiving  in 
her  declamtion  her  present  pension,  whicli  claim  was  I'ejected  in  June, 
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1901,  on  the  ground  that  she  is  barred  by  the  proviso  of  said  act  of 
March  3,  1901,  from  restoration  thereunder. 

And  on  September  24,  1901,  she  appealed,  contending  that  she  has 
the  right  in  law  to  waive  her  present  pension  and  be  restored  to  the 
former  pension  received  by  her. 

Said  act  of  March  3,  1001,  provides: 

That  section  forty -seven  hundred  and  eight  of  the  laws  of  th?  United  States  gov- 
erning the  granting  of  army  and  navy  pensions  Ix*,  and  the  same  is,  amended  to  read 
as  follows: 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  sister  entitled  to 
pension  shall  not  bar  her  right  t/>  such  ])ension  to  the  date  of  her  remarriage,  whether 
an  application  therefor  was  filed  lx*fore  or  after  such  marriage;  but  on  the  remarriage 
of  any  widow,  dependent  mother,  or  dependent  sister  having  a  pension,  such  i)en- 
siu*  .shall  cease. 

J^roiridedt  however^  That  any  wndow  who  was  the  lawful  wife  of  any  officer  or 
enlLsted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States,  during  the 
j>eri(Kl  of  his  service  in  any  war,  and  whose  name  was  placed  or  shall  hereafter 
l)e  place<i  on  the  jiension  roll  l)ecause  of  her  husband's  deiith  as  the  result  of  wound 
or  injury  receive<l  or  disea.**e  contracted  in  such  military  or  naval  service,  and  whose 
name  has  been  or  shall  hereafter  l)e  dropjK^l  from  said  piinsion  roll  by  reason  of  her 
marriage  to  another  person  who  has  since  died  or  shall  hereafter  die,  or  from  whom 
she  has  l)een  heretofore  or  shall  be  hereafter  divorced,  uiM)n  her  own  application 
and  without  fault  on  her  part,  and  if  she  is  without  means  of  support  other  than  her 
daily  labor  as  defined  by  the  acts  of  June  twenty-seventh,  eigliteen  hundre<l  and 
ninety,  and  May  ninth,  nineteen  hundred,  shall  be  entitled  to  have  her  name  again 
placet!  on  the  pension  roll  at  the  rate  now  provided  for  Avidows  by  the  a(!ts  of  July 
fourteenth,  eighteen  hundred  and  sixty-two,  March  third,  eighteen  hundred  and 
seventy-three,  and  March  nineteenth,  eighteen  hundred  and  eighty-six,  such  i)ension 
to  commence  from  the  date  of  the  filing  of  her  ap]>lication  in  the  Pension  Bureau 
after  the  approval  of  this  act: 

And  provided  further ,  That  where  such  widow  is  already  in  ret'eipt  of  a  pension 
from  the  United  States  she  shall  not  be  entitled  to  restoration  under  this  act: 


Section  4715,  under  the  title  '* Pensions,"  of  the  Revised  Statutes 
provides  that — 

Nothing  in  this  title  shall  be  so  construed  as  to  allow  more  than  one  pension  at  the 
same  time  to  the  sameiK'rson  or  to  p(»rs<ins  entitled  jointly;  but  any  i)ensioner  who 
shall  so  elect  may  surrender  his  certificate,  and  receive  in  lieu  thereof  a  certificate 
for  any  other  pension  to  which  he  would  have  Ix^en  entitled  had  not  the  surrendered 
certificate  been  is^ue<l.  But  all  payments  j)reviously  made  for  any  period  covered  by 
the  new  certificate  shall  be  deducted  from  the  amount  allowe<l  bv  such  certificate. 

» 

It  is  contended  herein  that  this  claimant  hfls,  under  said  section,  the 
right  of  election  between  her  present  pension  and  restoration,  under 
the  act  of  March  3,  1901,  to  her  former  pension,  notwithstanding  the 
express  prohibitory  terms  of  the  second  proviso  of  that  act;  the  Bureau 
holding,  however,  that  she  has,  because  of  said  proviso,  no  title  to  such 
restoration. 

To  give  the  latter  effect  to  said  proviso  an  impUcatvow  ol  Vk.\^^^vJv\s^ 
it  of  or  a  construction  of  \t  as  an  exception  to  aavOi  HO^iiWoTv  A^\.^  ^a» 
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necessary.  Such  repeals  or  exceptions  are,  howev^er,  not  favored 
in  law;  and  if  any  other  construction  of  said  proviso  can  fairly  and 
consistently  be  made,  as  being  its  probable  intent,  scope,  and  effect, 
whereby  no  repeal  of  or  an  exception  to  said  section  4715  need  be 
held,  such  construction  should  be  adopted,  unless  the  meaning  of  the 
proviso  is  clearly  unquestionable  and  beyond  doubt. 

A  considerable  doubt  arises,  however,  from  the  apparent  conflict 
between  said  proviso  and  the  general  provision  of  said  section  as  to  the 
right  of  ^'any  pensioner"  to  elect  pension;  and  it  is  not  believed  Con- 
gress intended,  in  said  proviso,  to  repeal  or  to  create  an  exception  to 
that  section.  Said  proviso  may  fairly  be  held  to  have  been,  rather,an 
affirmation,  merely,  of  the  prohibition  of  said  section  as  to  allowing 
double  pension,  leaving  the  succeeding  provision,  as  to  election,  of 
that  section  wholly  unaffected.  Were  this  proviso  not  in  said  act  the 
latter  might,  with  considerable  reason  and  authority,  be  held  to  allow 
double  pension,  notwithstanding  the  prohibition  of  said  section,  being 
a  subsequent  affirmative  statute,  remedial  in  nature  and  granting  a  new 
benefit,  and,  therefore,  constructivelj'^  cumulative,  and  as  the  later 
expression  of  the  legislative  will,  a  repeal  of  or  exception  to  the  pro- 
hibitory provisions  of  section  4715.  (Sutherland  on  Stat.  Const.,  sees. 
202-20i;  Black  on  Inter,  of  Laws,  115.) 

Congress  has  invariably,  in  creating  a  new  right  of  pension,  incor- 
porated some  such  inliibition  as  to  double  j^ension,  evidently  to  prevent 
the  possible  constniction,  were  such  inhibition  of  section  4715  not 
repeated,  that  said  section  would  not  apply  to  the  new  right.  The  act 
of  July  25, 18S2,  provides  that  no  person  in  receipt  of  a  pension  under 
a  special  act  shall  receive  in  addition  thereto  a  pension  under  the  gen- 
eral law,  unless  such  act  expressly  so  sbites.  The  acts  of  March  9, 
1878,  January  20, 1887,  and  July  27, 18J)2,  contain  the  proviso  that  no 
one  already  in  receipt  of  a  pension  shall  be  entitled  under  said  acts, 
respectively,  except  for  the  difference  between  the  two  pensions.  And 
the  act  of  June  27,  1890,  likewise  provides  specifically  that  applicants 
under  other  laws  may  receive  the  benefits  of  that  act,  but  that  "no 
person  shall  receive  more  than  one  pension  for  the  same  period."  If 
section  4715  would  have,  without  such  provisos,  been  applicable  to 
pensions  under  these  several  subsequent  laws,  there  would  be  no 
necessit}'  for  thus  repeating  in  said  laws  the  prohibition  of  that  sec- 
tioUi  The  lepetition,  therefore,  was  evidentl}^  deemed  to  ])e  necessary 
in  order  to  prevent  double  pensions;  and  there  appears  to  have  been 
no  intention  that  said  section  4715  should  not  be  fully  applicable  in  all 
its  provisions  to  each  of  these  subsequent  laws.  On  the  conti'ary,  the 
manifest  intention  throughout  the  pension  legislation  appeal's  to  have 
been  to  give  full  force  and  effect  to  said  section  under  all  laws,  geneml 
and  special,  granting  pension,  "any  pensioner  who  shall  so  elect"  to 
receive  whatever  benefits  the*  laws  give  so  long  as  he  or  she  does  not 
draw  double  pension. 
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Sutherland  on  Statutory  Construction,  section  288,  says: 

It  is  to  be  inferred  that  a  code  of  statutes  relating  to  one  subject  was  governed  by 
one  spirit  and  policy,  and  was  intended  to  be  consistent  and  harmonious  in  its 
several  parts  and  provisions. 

There  is  no  reason  whatever  for  supposing^  Congress  had  any  other 
or  different  intention  in  the  proviso  of  said  act  of  March  3,  1901.  The 
wording  is  slightly  different,  as  is  that  of  the  other  laws  cited,  but 
this  can  not  control  the  construction  of  the  act.  The  intent,  gathered 
from  the  entire  pension  sN^stem,  must  control,  and  such  intent  appears 
to  have  been  none  other  than  that  manifested  in  all  other  enactments — 
merely,  as  stated,  to  prevent  receipt  of  double  pension.  A  radical 
departure,  such  as  the  construction  given  to  said  act  by  the  Bureau, 
from  the  principles  and  course  of  pension  legislation  is  not  to  be  pre- 
sumed, especially  when  it  would  involve  a  constructive  repeal  of  or 
exception  to  an  existing  general  statute,  such  as  said  section  4715; 
but  an  intent  to  make  such  departure  should  clearly  appear  in  the  act 
itself.  Construing  this  proviso  in  the  light  of  similar  legislation,  it 
seems  clear  that  no  such  departure  was  intended,  and  that  said  section 
4715  was,  in  fact,  intended  to  be  fully  applicable  to  this  act  as  to  all 
other  acts. 

This  construction  is  not  inconsistent  with  the  language  of  said  act. 

The  words  that  one  "already  in  receipt  of  a  pension  *  *  *  shall 
not  be  entitled  to  restoration  under  this  act"  refer,  and  can  refer,  only 
to  one  who  is  in  receipt  of  a  pension  at  the  time  of  final  approval  for 
allowance  of  a  claim  under  the  act,  for  the  only  title  contained  in  the 
act  is  title  ''  to  have  her  name  again  placed  on  the  pension  roll."  No 
legal  title  to  restoration  exists  under  this  act  until  certificate  is  actu- 
ally^ issued,  the  same  as  title  under  section  4692  of  the  Revised 
Statutes,  as  held  in  John  Gillespie  (13  P.  D.,  280),  and  as  is  implied 
in  the  language  of  said  section  4715,  that  a  certificate  may  reissue  for 
pension  to  which  the  pensioner  '*  would  have  been  entitled  had  not  the 
surrendered  certificate  been  issued." 

The  fact  that  at  the  tiling  of  a  claim  under  this  act  the  claimant  is 
then  in  receipt  of  a  pension  is  immaterial,  and  does  not  negative  title 
under  said  act,  which,  as  stated,  can  not  exist  until  the  claim  is 
approved  for  allowance,  pension  thereunder  has  been  elected,  and 
certificate  has  been  issued. 

Were  this  proviso  incorporated  in  the  body  of  the  act  where  gi-am- 
matical  construction  indicates  it  belongs  as  a  limitation  upon  the  grant 
contained  in  the  act — that  is,  after  the  granting  words  "shall  be 
entitled,"  the  intention  of  the  law  to  make  the  proviso  applicable  only 
to  the  placing  of  the  claimant's  name  upon  the  pension  roll,  and  not 
to  the  filing  of  her  claim,  clearly  appears.  The  act  would  then  read 
that  a  widow  "  shall  be  entitled,  unless  already  in  receipt  of  a  ^^vv^vavw 
from  the  United  States,  to  have  her  name  again  pVaceA  on  Ni!ti^  -^^tl^yow 
roU^"  etc. 
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If  such  be  the  true  construction  of  said  act,  it  would  be  unreason- 
able and  unjust  to  require  that  a  claimant  surrender  a  present  pension 
before  filing  under  this  act  and  then  wait  sev^eral  months,  if  not  jeai^?, 
without  an}^  pension,  although  meritoriously  entitled  to  one,  and 
although  in  the  dependent  condition  specified  in  the  act,  until  the 
claim  under  this  act  is  adjudicated  and  allowed  before  receiving  any 
pension. 

If  widows  who  were,  at  date  of  approval  of  this  act,  in  receipt  of  pen- 
sion on  account  of  a  second  soldier  husband,  be  excluded  from  its  l>ene- 
fits,  an  injustice  and  inequality  in  the  application  of  the  law  would 
result.  While  such  a  widow  who  had  thus  taken  advantatfc  of  the 
only  law  then  allowing  her  any  pension  after  her  remarriage  would  be 
excluded,  another  widow  who  had  then  filed  no  claim  on  account  of 
the  second  husband  would  be  included  within  said  act. 

The  former's  exclusion  was  through  no  fault  of  her  own,  and  her 
right  to  consideration,  on  the  basis  of  the  grant  contained  in  this  act, 
is  the  same  in  all  respects  as  that  of  the  latter.  Her  exclusion  from 
the  benefits  to  be  derived  as  one  time  widow  and  pensioner  on  account 
of  the  husband  whose  "war  wife"  she  was,  for  which  class  this  act 
specificall}'  provides  restoration  of  pension,  would  be  unreasonable. 
This  express  purpose  and  aim  of  this  enactment,  which  is  the  keynote 
of  its  intent,  would  be  thus  in  part  defeated. 

Endlich  on  Interpretation  of  Statutes,  section  i}4o,  says: 

In  jletermining  either  what  was  the  general  object  of  the  legislature,  or  the  mean- 
ing of  its  language  in  any  particular  passage,  it  is  obvious  that  the  intention  which 
appears  to  be  most  agreeable  to  convenience,  reason,  and  justice  should,  in  all  cases 
open  to  doubt,  be  presumed  to  be  the  true  one.  An  argument  drawn  from  an  incon- 
venience, it  has  been  said,  is  forcible  in  law,  and  no  less  force  is  due  to  any  drawn 
from  an  absurdity  or  injustice. 

And  in  section  258: 

If  the  words  of  a  statute,  though  ca{)able  of  an  interpretation  which  would  work 
manifest  inju.stice,  can  possibly,  within  the  bounds  of  gmmmatical  construction  ami 
reasonable  interpretation,  l)e  otherwise  constnied,  the  court  ought  not  to  attribute 
to  the  legislature  an  intention  to  do  what  is  a  clear,  manifest,  and  gross  injustice. 

Also  in  section  205: 

There  is  the  strongest  kind  of  presumption  against  the  existence  of  that  sixx^iet^ 
of  absurdity  in  the  intention  of  the  legislature  which  would  consist  in  a  design  to 
defeat  its  own  object.  Yet  it  not  infrequently  occurs  that  one  portion  or  provision 
of  a  statute,  if  literally  or  even  naturally  construed,  would  practically  nullify  the 
whole,  or  some  material  portion,  of  the  remainder  of  the  act,  with  the  effect  of  defeat- 
ing its  obvious  purix)se.  In  cases  of  this  description,  it  is  a  settled  rule  of  constnu- 
tion,  following  from  the  obvious  absurdity  of  any  other,  that  such  an  interpretation 
shall,  if  possible,  be  placed  upon  the  statu t^j,  ut  magis  valeat  quam  i)ereat. 

A  stiitute  may  be  construed  contrary  to  its  literal  meaning,  when  a  literal  construc- 
tion would  result  in  an  absurdity  or  inconsistency,  and  the  wonls  are  susceptible  of 
another  construction  which  will  carry  out  the  manifest  intention.  Statutes  will  !•<• 
constnied  in  the  most  Ix'nelicial  way  which  their  language  will  permit  to  prevent 
absurdity,  hardship,  or  injustice.     i^^uthiitXawOi  on ^\a.\..  CoiaaV.,  ^^,  ^*>:i,^24.V 
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From  this  act  itself,  therefore,  and  from  other  j)ension  legislation, 
it  seems  to  have  been  the  intent  of  Congress  in  said  proviso  merely  to 
inhibit  a  pensioner  from  a  second  pension,  and  not  to  alter  in  a^iy  way 
the  general  law  of  section  4715  as  to  election.  It  is  held  accordingly 
that  a  widow  pensioner  may  file  and  prosecute  a  claim  under  the  act 
of  March  3,  1901,  and  may  be  restored  to  pension  thereunder  upon 
surrender  of  her  existing  certificate,  payments  being  continued  under 
said  certificate  to  date  of  issuance  of  certificate  restoring  her  under 
said  act,  and  deducted  from  payments  under  the  latter  certificate. 

The  action  appealed  from  is  reversed. 


MORAX.  CHARACTER-ACT  OF  MAllCOI  a,  1800— EVIUKN(;E. 

Augusta  Christopher  v.  George  C.  Christophkr. 

To  entitle  a  wife  to  one-half  her  husband's  pension  under  the  act  of  March  8,  18^)9, 
she  is  required  to  establish  the  fact  that  she  is  a  woman  of  good  moral  charac- 
ter by  satisfactory  affirmative  i>roof,  and  can  not  rest  this  branch  of  her  claim 
upon  the  legal  presumption  that  "  in  the  absence  of  proof  to  the  contrary  a  per- 
son's character  is  presumed  to  be  good."  i 

The  testimony  as  to  claimant's  good  moral  character  is  not  outweighed  by  the  fat!t 
that  after  the  alleged  marital  desertion  claimant,  in  answer  to  her  advertisement 
for  a  position  as  housekeeper,  entered  into  the  service  of  a  man  who^e  wife  pro- 
cured a  divorce  from  him  on  account  of  adultery  with  a  previous  housc*keei)er, 
no  immoral  act  or  undue  familiarity  on  the  part  of  claimant  being  shown  dur- 
ing her  entire  residence  with  him  of  over  two  years. 

The  decree  of  a  court  of  competent  jurisfiiction  dismisstng  pensioner's  bill  for  divorce 
on  its  merits,  in  conformity  with  the  report  of  the  referee  duly  appointed  to  take 
testimony  and  report,  the  bill  being  based  on  adultery  alleged  to  have  ])een  com- 
mitted by  claimant  wnth  her  said  employer  during  her  said  residence  with  him, 
is  accepted  by  the  Department  in  this  case  as  satisfactory  and  conclusive  evidence 
that  her  relations  with  her  said  employer  were  not  adulterous. 

A.ssistant  SecTetary  M.   TF.  Miller  to  the  ConmiiviiofU'r  of  Penmona^ 

April  16,  1903. 

Mrs.  Augusta  Christopher  appealed  by  her  attorneys,  February 
27,  11)03,  from  the  Bureau  action  of  February  3,  11)035  rejecting  her 
claim  under  the  act  of  March  3,  181)9,  for  one-half  the  pension  of  the 
husband,  George  C.  Christopher,  a  pensioner  under  certificate  No. 
487004,  on  the  ground  that  she  had  failed  to  prove  that  she  was  a 
woman  of  good  moral  character. 

Appellant's  assignments  of  error  are  as  follows: 

First.  That  the  Commissioner  of  Pensions  has  erred  in  requiring  the  claimant  to 
prove,  affirmatively,  a  fact  which  the  law  presumes  in  her  favor. 

Second.  That  the  decision  of  the  Commissioner  of  Pensions  is  against  the  weight 
of  the  testimony  and  proof  in  the  case. 

Third.  That  the  Commissioner  of  Pensions  has  erred  in  refusing  to  acce^)t,  iu  Kv^ 
decision,  the  decree  of  the  supreme  court  of  the  Stale  ol  'i^evf  XoxY  \\.\*o\\  N\\^  ykawV 
at  issue,  viz,  the  truth  or  falsity  of  charges  of  aduUeroxia  condvxeV,  ToaAaXi^  \^vi>iK\- 
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dier,  which  has  been  adjudicated  upon  its  merits  by  a  court  of  competent  jIlIi8di^ 
tion  and  is  res  adjudicata. 

Fourth.  That  the  Commissioner  of  Pensions  has  erred  in  other  matters  appearing 
upon  the  face  of  the  record  and  proceedings. 

Considering  these  assignments  in  the  order  stated,  it  is  the  opinioo 
of  the  Department  that,  by  the  terms  of  the  act  of  March  3,  1899,  the 
question  of  the  *'  good  moral  character"  of  the  claimant  for  one-half 
her  husband's  pension  is  to  be  ascertained  and  determined  by  the 
Commissioner  of  Pensions,  under  such  rules  and  regulations  as  he 
shall  prescribe.  The  action  or  determination  of  the  Commissioner  of 
Pensions  is  subject,  of  course,  to  the  appellate  and  supervisory  con- 
trol of  the  Secretary  of  the  Interior,  under  section  471,  Bevised 
Statutes,  page  79. 

The  act  of  March  3,  1899,  grants  one-half  of  a  husband^s  pension  to 
the  wife  upon  certain  conditions  enumerated  in  the  act,  she  being  a 
woman  of  good  moral  character  and  in  necessitous  circumstances. 
Both  the  character  of  the  claimant  and  her  financial  or  necessitous 
circumstances  are,  therefore,  material  allegations  in  her  application 
under  said  act,  without  which  the  application  would  be  defective. 
The  question  of  ''good  moral  character,"  being  a  material  fact,  should 
be  supported  by  direct  and  aflSrmative  evidence,  and  is  not  satisfac- 
torily established  by  the  general  legal  presumption  that  all  persons 
are  presumed  to  be  of  good  moral  character.  The  act  of  March  3, 
1899,  by  limiting  the  beneficiaries  to  wives  of  "'good  moral  character," 
recognizes  the  fact  that  all  wives  are  not  of  that  class,  hence  the 
limitation  to  those  who  should  establish  the  fact  by  satisfactory 
evidence  that  they  belonged  to  the  class  designated.  Her  character 
is  a  fact  to  be  proved.  The  rule,  therefore,  in  civil  actions  that  the 
plaintiff  is  not  required  to  introduce  evidence  of  good  character  until 
it  has  been  assailed  by  the  defendant,  and  that  "in  the  absence  of 
proof  to  the  contrary  a  person's  character  is  presumed  to  be  good," 
is  not  applicable  to  claims  on  behalf  of  the  wife  of  a  pensioner  under 
the  act  of  March  3,  1899. 

The  act  of  March  3, 1899,  like  statutes  giving  a  remedy  to  ''females 
of  good  repute"  or  a  woman  "of  previous  chaste  character,"  requires 
affirmative  proof  of  character. 

In  the  c-ase  under  consideration  claimant's  good  moral  character  is 
not  only  put  in  issue  by  the  statute,  but  pensioner  asserted  and  offered 
evidence  to  show  that  she  was  not  of  good  moral  character,  but  was 
guilty  of  adultery  with  one  Terpenny  subsequent  to  the  alleged 
desertion. 

The  first  contention  of  appellant  that  the  Commissioner  erred  in 
requiring  her  to  prove,  affirmatively,  a  fact  which  the  law  presumes, 
is  therefore  not  well  taken. 

In  reference  to  the  second,  third,  and  fourth  assignments  of  error 
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the  evidence  shows  pensioner  left  claimant  and  their  home  in  Syra- 
cuse, N.  Y.,  February  25,  1898,  and  has  not  since  cohabited  with  her 
or  contributed  in  any  manner  to  her  support. 

Claimant,  aged  41  years,  reputation  reported  "  doubtful,"  testified 
before  the  special  examiner  at  Cleveland,  Oswego  County,  N,  Y.,  July 
2,  1901,  that  her  occupation  was  "keeping  house  and  working  for 
Frank  G.  Terpenny."    She  further  testified  as  follows: 

I  work  for  him  to  pay  my  board.  He  buys  the  food  and  I  do  the  work  and  his 
washing.  I  rent  four  rooms  of  him  and  pay  him  $6  per  month.  I  owe  him  now 
fifteen  months'  rent  and  $50  borrowed  money,  secured  by  mortgage  on  my  furniture. 
I  have  been  with  him  since  January  16,  1899.  I  was  living  in  Syracuse,  N.  Y.,  and 
I  put  an  advertisement  into  the  newspaper  for  a  situation  as  a  housekeeper.  He 
answered  the  advertisement  and  advanced  me  $50  to  get  my  furniture  here  from 
Syracuse.  I  have  never  paid  him  anything  for  the  rent  of  the  rooms  and  have  not 
been  able  to  pay  him  back  the  $50  he  let  me  have  to  get  my  furniture  here  from 
Syracuse. 

Frank  G.  Terpenny,  aged  56  years,  reputation  reported  "  unreli- 
able," a  resident  of  Cleveland,  Oswego  County,  N.  Y.,  testified  before 
the  sjKJcial  examiner  July  11,  1901,  as  follows: 

I  am  a  single  man,  but  have  been  married.  I  was  married  to  Elizabeth  A.  Coch- 
rans  in  1892,  and  she  obtained  a  divorce  from  me  June  4, 1902,  on  statutory  grounds. 
I  put  in  an  answer,  but  did  not  appear  at  the  trial.  It  was  agreed  between  our 
attorneys  that  she  should  have  the  divorce.  The  terms  of  the  settlement  were  that 
I  was  to  pay  her  attorney  $100,  and  she  take  the  decree  without  alimony  or  costs. 
The  corespondents  named  in  said  suit  in  the  complaint  were  Martha  £.  Messner  and 
Hattie  West.  The  woman  Martha  £.  Messner  kept  house  for  me  in  Cleveland, 
N.  Y.,  off  and  on  not  to  exceed  two  weeks.  Hattie  West  never  worked  for  me, 
but  a  woman  named  Minnie  West  did  work  for  me  about  two  weeks.  Claimant  has 
worked  at  my  house  since  January  16, 1899,  and  I  have  actually  paid  her  $1  per  week 
from  May  1  to  October  1  of  each  year  and  during  the  balance  of  each  of  these  years 
she  was  to  pay  me  $6  per  month  for  the  privilege  of  living  in  my  house,  and  she  is 
now  indebted  to  me  in  the  sum  of  $134,  $50  of  which  is  secured  by  chattel  mortgage. 

Q.  Have  you  and  claimant  lived  together  in  marriage  relations  since  she  has  been 
living  in  your  house? 

A.  No,  sir;  we  chose  not. 

Q.  Is  it  not  common  talk  in  the  village  of  Cleveland  that  you  and  this  claimant  are 
living  in  your  home  the  same  as  though  you  were  married? 

A.  No,  sir;  not  known  as  I  ever  heard  this  talk. 

Q.  How  did  you  happen  to  get  this  claimant  to  work  for  you? 

A.  I  saw  an  advertisement  for  a  situation  as  a  housekeeper  in  a  Utica  paper.  I 
answered  the  advertisement  and  she  came  on  and  has  worked  for  me  ever  since.  No, 
sir;  I  did  not  take  any  trouble  to  make  inquiries  about  claimant's  reputation  in  Syr- 
acuse before  I  hired  her.  I  knew  nothing  about  her  except  while  she  has  been  living 
with  me.  She  has  made  but  very  few  acquaintances  since  she  has  been  here — but 
some  of  the  nearest  neighbors.  Since  October  1,  1900,  I  have  paid  her  nothing,  but 
she  is  supposed  to  pay  me  the  $6  per  month  rent  on  the  rooms  she  occupies  in  my 
house.    She  can  never  pay  this  rent  unless  she  gets  one-half  her  husband's  pension. 

Calvin  H.  Warn,  of  Cleveland,  N.  Y.,  aged  46  years,  reputation, 
reported  "good,"  testified  before  the  examiner  3u\y  \\^\^^V^>2^'a^»\v^ 
was  justice  of  the  peace  and  police  justice  fox  tYie\T\Va.%^olOK^^^asA^ 
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N.  Y.,  where  he  had  resided  seventeen  years,  during*  which  time  he 
had  known  said  Frank  G.  Terpenny,     He  further  testified  as  follows: 

Q.  What  is  the  reputation  of  Frank  G.  Terpenny  for  morality  in  this  commnnity? 

A.  From  the  general  speech  of  people  I  should  say  it  is  not  good.  The  said  Frank 
G.  Terpenny  has  had  disreputable  women  keeping  house  for  him  since  I  have  known 
him.  He  and  his  wife  separate  in  Chicago,  III.,  and  since  that  his  said  wife  his 
obtained  a  divorce  from  him  on  statutory  grounds.  The  decree  was  obtained  not 
long  ago.  I  saw  the  affidavit  made  against  him  by  Martha  E.  Messner,  and  in  this 
affidavit  she  swore  that  she  cohabited  with  him  while  she  kept  house  for  him. 

I  know  nothing  about  this  claimant  any  further  than  that  she  is  the  housekeeper 
of  Frank  G.  Terpenny.  When  the  claimant  came  to  work  for  said  Terpenny  I  was 
boarding  at  the  Globe  Hotel,  and  sometimes  would  drive  the  bus.  The  day  that  the 
claimant  came  I  drove  the  bus,  and  Frank  G.  Terpenny  told  me  he  had  a  relative 
coming  from  across  the  lake  and  he  wanted  me  to  drive  her  to  his  house,  and  I  did 
so.  This  claimant,  who  is  now  present,  is  the  person  that  I  took  to  his  house  as  his 
relative  from  across  the  lake. 

A.  B.  Cadd  lived  in  the  house  with  said  Terpenny  and  this  claimant  for  a  short 
time,  and  since  then  they  have  lived  alone  in  the  house  toge^ther. 

Albert  B.  Cadd,  aged  29,  occupation  clothier,  reputation  reported 
*'good,"  testified  before  a  special  examiner  July  11,  1901,  a«  follows: 

I  have  l)een  a  resident  of  this  tow^n  for  the  last  four  years.  When  I  c*ame  to  Cleve- 
land I  moved  into  a  part  of  Frank  G.  Terpenny's  house;  he  occupied  the  other  part 
I  lived  in  his  house  until  April  1,  1899.  He  kept  house  himself  mostly  while  I  lived 
in  his  house.  There  was  a  Mrs.  Messner  kept  house  for  him  a  week  or  so  while  I 
was  there,  and  then  there  was  a  woman  named  Minnie  West  kept  house  for  him  & 
week  or  so.  This  claimant  came  to  keep  house  for  Frank  G.  Terpenny  a  month  or 
six  weeks  before  I  moved  out  of  his  house.  The  part  of  the  house  I  lived  in  was 
entirely  separate  from  the  part  Mr.  Terpenny  lived  in.  I  remember  that  the 
claimant  came  to  my  store  a  few  weeks  after  I  moved  out  of  Mr.  Terpenny's  house 
and  charged  me  with  reporting  that  she  was  a  married  woman,  and  she  then  told  me 
that  the  story,  was  hot  true  for  her  husband  had  been  dead  over  ^ye  years.  I  do  not 
now  remember  what  she  told  me  her  husband's  name  was. 

Q.  What  is  the  reputation  of  Frank  G.  Terpenny  in  this  community  for  morality? 

A.  I  have  heard  it  discussed,  and  from  the  general  speech  of  people  it  is  only  fair. 
There  has  no  one  lived  in  the  house  but  claimant  and  Frank  G.  Terpenny,  so  far  as 
I  know,  since  I  moved  out.  I  never  saw  anything  wrong  between  the  claimant  and 
Frank  G.  Terpenny  while  I  lived  in  their  house. 

Frank  Van  Tassel,  aged  41  years,  a  traveling  salesman,  reputation 
reported  ''fair,"  testified  before  a  special  examiner  July  8,  1901,  as 
follows: 

I  am  acquainted  with  George  C.  Christopher,  the  husband  of  the  above-named 
claimant,  Augusta  Christopher.  I  have  known  the  said  Geoi^ge  C.  Christopher  for 
about  three  years.  I  am  not  acquainted  with  the  claimant  I  never  saw  her  bat 
once,  and  that  was  when  I  served  the  summons  and  complunt  of  George  C.  Christo- 
pher for  divorce.  She  was  then  living  at  Cleveland,  Oswego  County,  N.  Y.,  in  the 
house  with  Frank  Terpenny.  It  was  claimed  that  the  said  Augusta  Christopher  was 
living  in  marriage  relations  with  the  said  Frank  Terpenny  at  the  time  I  served  the 
summons  and  complaint  for  divorce.  This  was  the  general  opinion  of  every  one  in 
Cleveland  with  whom  I  talked.  I  talked  w4th  Attorney  Gallagher  and  the  poet- 
waster  ot  Cleveland.    I  don' t  remembeT  tbe  nam^  ol  vii^oTi!^  ^\a&  Wvkt  I  talked  wii^ 
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Willis  G.  Babcock  testified  in  an  affidavit  filed  August  12, 1902,  that 
be  was  a  physician  and  surgeon  and  postmaster  at  Cleveland,  N.  Y. ; 
that  he  knew  claimant  and  Frank  G.  Terpenny;  that  over  two  years 
ago  claimant  appeared  in  Cleveland,  giving  her  name  as  Augusta 
Clauss,  and» directed  her  mail  be  placed  in  Terpenny's  box;  that  said 
Terpenny  bears  a  very  bad  general  reputation  in  the  community  where 
he  lives  and  his  reputation  there  for  virtue  and  morality  is  very  bad 
and  had  been  for  a  long  time,  a  fact  that  could  be  easily  learned  by 
inquiry;  that  said  Augusta  Christopher  is  to  all  outward  appearances 
a  strong,  healthy,  able-bodied  woman,  aside  from  more  or  less  deaf- 
ness, of  fair  appearance,  intelligent,  and  shrewd,  and  apparently  entirely 
capable  of  taking  care  of  herself;  that  he  (deponent)  knew  of  no  good 
reason  why  said  Augusta  Christopher  should  appear  in  the  community 
under  an  assumed  name,  or  why,  if  she  is  a  woman  of  good,  moral 
character,  she  should  take  up  her  abode  with  a  man  bearing  the  repu- 
tation borne  by  Terpenny. 

Claimant  gives  the  following  reasons  for  assuming  a  name  other 
than  her  own  when  she  went  to  Cleveland.  Before  the  examiner  in 
1901,  she  testified  as  follows: 

Yes,  it  is  true  tliat  I  went  by  the  name  of  Augusta  Clauss  for  a  few  weeks  after  I 
came  liere,  and  I  got  some  letters  addressed  to  me  under  that  name.  I  took  this 
name  when  I  came  here  so  that  my  friends  in  Syracuse  would  not  know  where  I  was 
or  who  I  was  working  for  in  Cleveland.  I  only  went  by  this  name  a  few  weeks  and 
then  I  took  my  own  name  again.  My  husband  reported  in  Syracuse  that  he  would 
never  live  with  me  again. 

In  an  affidavit  filed  December  17,  1902,  she  testified  that  she  ''used 
the  name  of  Augusta  Clauss  in  correspondence  with  a  medical  com- 
pany for  medicines  for  a  woman's  complaint  with  which  she  suffers, 
not  being  al)le  to  employ  a  physician  to  treat  her,  and  some  letters  in 
that  name  did  come  to  Cleveland  post-office  for  that  reason." 

Claimant  admits  that  she  may  have  stated  that  her  husband  was  dead 
to  her,  but  denies  that  she  stated  to  anyone  that  he  was  dead  or  that  * 
she  was  a  widow.  The  foregoing  comprises  the  testimony  reflecting 
in  any  manner  upon  the  character  of  the  claimant,  and  the  question 
presented  is  whether  it  is  sufficient  to  outweigh  the  evidence  as  to  her 
good  moral  character. 

It  is  admitted  by  pensioner  and  established  by  testimony  of  her 
neighbors  at  Syracuse,  N.  Y.,  that  her  reputation  was  good,  and  it  can 
be  accepted  as  a  fact  that  up  to  the  time  she  went  to  keeping  house  for 
Tei*penny  in  Cleveland,  N.  Y.,  January  16,  1899,  she  was  a  woman  of 
good  moral  character. 

It  appears  that  on  July  9,  1901,  pensioner  filed  an  application  for 
absolute  divorce  in  the  supreme  court,  Oswego  County,  N.  Y.,  allcgia^ 
claimant's   adultery  with    Terpenny.     Penslon^Y  aWeg^di  \w  \v\«»  «scA 
application  or  hill  of  complant  ''separation by  mxxtvx^X eoxi'SfcTiX.J'^  ^»^ 


888  DECISIONS  BKLATING  TO  PENSIONS. 

he  allotted  that  ^^upon  information  and  belief  defendant  has  lived  and 
is  in  fact  now  living  in  open  and  notorious  adultery  with  one  Fnuik 
G.  Tert)enny.''  This  complaint  was,  on  motion  of  the  attorney  for 
defendant  (claimant  herein),  who  had  filed  her  answer  to  said  bill  of 
complaint,  dismissed  with  costs  June  4, 1901,  the  compiainant  (pen- 
sioner) having  failed  to  appear  and  prosecute  his  said  complaint  Said 
default  was  set  aside  September  23, 1901,  and  a  referee  was  appointed 
to  take  testimony  and  report.  The  referee  thereupon  proceeded  to 
take  testimony,  after  which,  on  motion  of  attorney  for  defendant 
(claimant  herein)  to  dismiss  the  case  on  its  merits  on  the  ground  that 
there  was  no  proof  of  any  act  of  adultery,  the  motion  was  sustained. 
The  attorney  for  complainant  (pensioner)  excepted.  The  referee  there- 
upon reported  February  7,  1902,  in  favor  of  defendant  and  against 
the  plaintiff;  and  the  court  on  March  8,  1902,  decreed  that  ^^the  com- 
plaint of  the  plaintiff  be  and  the  same  is  hereby  dismissed  upon  the 
merits,  and  that  the  plaintiff  pay  to  the  defendant  the  sum  of  $121, 
her  costs,  etc." 

While  it  is  true  that  in  the  suit  for  divorce  the  question  of  claimant's 
good  moi*al  character  was  not  directly  in  issue  and  was  not  passed 
upon,  yet  the  only  fact  relied  upon  by  pensioner  to  disprove  her  good 
moral  character  was  that  she  went  to  live  with  Tei'penny  under  an 
assumed  name  and  that  she  was  living  alone  with  him  in  his  house,  he 
being  a  man  of  bad  reputation  for  virtue  and  morality. 

Claimant,  while  giving  two  different  I'easons  for  changing  her  name, 
both  of  which  may  be  true  and  are  not  inconsistent  with  good  moral 
character,  is  not  shown  to  have  been  guilty  of  any  act  of  undue 
familiarity  with  said  Terpenny  while  in  his  employ  or  during  her 
entire  term  of  residence  in  his  house.  On  the  contrary,  the  testi- 
mony of  a  large  numljer  of  apparently  reputable  witnesses  of  Cleve- 
land, N.  Y.,  testified  to  her  good  reputation  and  character,  and  this 
testimony  tends  strongly  to  show  that  claimant  is,  in  the  language  of 
some  of  the  witnesses,  "a  poor,  unfortunate,  hard-working,  respect- 
able, honest,  dependent  woman  of  good  moral  character." 

She  has  subjected  the  history  of  her  life  from  the  date  of  her  mar- 
riage to  the  scrutiny  of  the  Bureau  and  her  testimony  bears  the  im- 
press of  truth,  honesty,  and  good  faith.  But  for  the  desertion  by  the 
pensioner,  she  ¥rould  not  have  been  compelled  to  seek  employment 
where  she  would  be  subjected  to  suspicion  and  unjust  persecution. 
Had  she  been  a  woman  of  bad  moral  character  there  can  be  but  slight 
reason  for  doubt  that  the  repoi*t  of  the  referee  and  the  decision  of  the 
court  would  not  have  been  so  completely  in  her  favor.  In  reaching 
this  conclusion  the  Department  is  not  unmindful  of  the  holding  in  the 
case  of  Lockyer  v.  Lockyer  (1  Edm.  Sel.  Cases,  New  York  Cir.  Ct, 
107)  that  "  evidence  of  good  character  for  virtue  is  not  admissible 
in  actions  of  this  nature  for  divorce."    The  consequence  of  this  doc- 
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trine  was  to  deprive  both  claimant  and  the  man,  with  whom  it  was 
charged  by  pensioner  she  was  living  in  adulterous  relations,  from 
offering  any  proof  as  to  their  character  or  reputation. 

In  the  well-considered  case  of  O'Bryan  v.  O'Bryau  (12  Mo.,  16; 
53  Am.  Dec,,  128),  the  court,  in  passing  on  the  question  of  admissi- 
bility of  evidence  of  "good  character"  when  the  charge  was  adultery, 
said:  '*  By  permitting  the  defendant  to  give  proof  of  general  good 
character  for  chastity,  the  complainant  can  not  be  injured.  He  has 
the  privilege  of  rebutting  by  the  same  kind  of  evidence;  but  deprives 
the  defendant  of  this  privilege  and  irreparable  injury  may  follow. 
*  *  *  A  virtuous  woman  may  be  falsely  .charged,  and  the  same 
villainy  which  could  fabricate  the  charge  could  accompany  it  with 
such  'mode  and  circumstances^  as  to  leave  the  defendant  no  power, 
from  extraneous  circumstances,  to  disprove  it.  She  must  rely  upon 
her  good  name;  her  only  hope  of  safety  is  that  homage  which  the  wise 
and  good  invariably  and  involuntarily  pay  to  virtue  under  suffering 
and  misfortune.  I  am  unwilling  to  aid  or  assist  in  depriving  her  of 
this  humble  privilege,  which  is,  allowed  to  the  defendant  in  a  criminal 
prosecution  for  petit  larceny." 

In  the  case  under  consideration  the  adverse  evidence  at  best  but  jus- 
tifies a  suspicion  that  claimant's  relations  with  Tei"penny  were  immoral, 
illicit,  or  adulterous,  because  the  opportunity  for  such  relations  was 
afforded,  and  that  Terpenny  had  been  charged  with  immoral  relations 
with  women  who  had  previously  been  in  his  employ.  The  Depart- 
ment is  aware  of  no  rule  of  law  or  evidence  which  would  test  the 
good  moral  character  of  the  employee  solely  by  the  character  of  the 
employer,  and  for  this  reason  it  becomes  unnecessary  to  quote  the  tes- 
timony as  to  his  good  character  or  to  consider  the  contention  that  Ter- 
penny, because  of  his  official  position  as  chief  of  police  of  Cleveland, 
N.  Y.,  and  his  alleged  nearly  unanimous  recent  election  as  constable, 
is  a  man  of  good  reputation.  The  question  of  his  good  moral  charac- 
ter is  not  in  issue  and  only  remotely  involved,  as  the  court  has  decided 
that  claimant's  relation  with  him  was  not  adulterous.  This  decision 
of  the  New  York  court  should  be  accepted  as  conclusive  on  that  sub- 
ject, especially  in  view  of  the  testimony  of  several  apparently  reputa- 
ble witnesses  of  Cleveland,  N.  Y.,  who  have  known  claimant  since  her 
residence  there. 

Albert  B.  Cadd,  one  of  pensioner's  witnesses  in  his  divorce  case, 
testified  in  an  affidavit,  January  8,  1903,  as  follows: 

I  moved,  together  with  my  family,  into  the  house  or  residence  of  Frank  G.  Ter- 
penny October  20,  1S97,  and  lived  there  until  March  30,  IS^,  and  during  said  time 
Mrs.  Augusta  Christopher  came  to  work  for  said  F.  G.  Terpenny  on  January  16, 1899, 
and  from  the  time  he  employed  her  to  the  present  time  I  have  never  seen  or  heard 
anything  to  indicate  but  what  she  was  a  poor,  honest,  hard-working,  unfortunate 
woman  of  a  good  moral  character  and  respectability. 
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Mr.s.  Marie  Cadd,  wife  of  the  former  affiant,  testified  in  an  affidavit 
January  29,  1903,  as  follows: 

That  affiant  resided  with  her  husband  in  the  same  house  with  Mr.  Terpenny,  from 
whom  they  rented  rooms,  and  witli  Mrs.  Augusta  Christopher,  who  acted  as  house- 
keeper and  servant  for  Mr.  Terpenny;  that  they  were  living  in  said  house  when  Mrs. 
Christopher  came  there  to  w^ork  for  Mr.  Terpenny  in  January,  1899,  and  she  then 
went  under  the  name  of  Mrs.  Christopher,  and  affiant  did  not  know  her  under  any 
other  name;  that  during  the  time  they  livetl  in  said  house  after  Mrs.  Christopher 
came  there,  about  five  months,  affiant  never  noticed  the  slightest  appearance  of  mis- 
doing, impropriety,  or  familiarity  between  Mr.  Terpenny  and  Mrs.  Christopher,  and 
she  has  no  reason  or  grounds  for  thinking  that  anything  of  the  kind  has  taken  place 
at  any  time;  that  Mr.  Terpenny  was  not  much  of  the  time  at  home,  and  when  he 
was,  he  acted  as  a  quiet,  orderly  gentleman.  Mrs.  Christopher  acted  like  any  other 
servant  would,  did  all  the  work  about  the  house,  was  very  quiet,  and  spent  a  good 
deal  of  the  time  in  her  own  room;  that  Mrs.  Christopher  was  very  deaf,  and  it  was 
difficult' to  talk  to  her  and  make  her  understand  things,  and  when  she  talked  it  was 
in  a  peculiar,  high-pitched  voice,  and  had  there  been  any  carrying  on  between  them 
affiant  would  have  heard  it,  and,  in  fact,  the  neigh Iwrs,  too.  Affiant,  from  her  per- 
sonal observation  and  acquaintance  with  both  Mr.  Terpenny  and  Mrs.  Christopher, 
firmly  believes  that  the  charge  of  adulter^'  made  by  Mr.  Christopher  is  absolutely 
without  any  grounds,  and  the  talk  and  gossip  started  by  the  divorce  proceeding 
is  slanderous  and  untrue.  Affiant  regards  Mrs.  Christopher  as  an  honest,  hard- 
working, unfortunate  woman,  deserving  of  sympathy  l)ecause  of  her  affliction  and 
circumstances. 

W.  H.  Buckbee,  a  jeweler  and  village  clerk  of  Cleveland,  N.  Y., 
testified  in  an  affidavit  December  24,  1902,  as  follows: 

I  have  known  of  Mrs.  Christopher  working  for  F.  G.  Terpenny  about  three  years, 
and  during  which  time  have  never  seen  or  heard  anything  detrimental  to  her  char- 
acter. Personally  I  believe  her  to  be  an  honest  and  respectable  working  woman. 
I  have  met  her  several  times  at  Mr.  Terpenny* s  when  there  on  official  business. 
She  has  also  dealt  at  my  store.  I  have  seen  her  about  the  village  and  Mr.  Ter- 
penny *s  residence  nearly  every  day  during  said  time. 

Rev.  G.  W.  Wood,  of  Cleveland,  N.  Y.,  aged  66  years,  testified  on 
the  same  date  as  follows: 

I  am  acquainted  w^ith  Mrs.  Augusta  Christopher;  have  been  for  the  past  two  years; 
she  has  resided  next  door  and  has  been  in  our  home  frequently,  and,  as  far  as  I  have 
seen  or  know,  she  is  an  orderly,  quiet,  industrious  lady;  never  on  the  street  unless 
she  has  business;  always  at  home  attending  to  her  own  business  and  letting  others* 
business  entirely  alone,  and,  as  far  as  I  have  ever  observed  or  known,  a  woman  of 
good  moral  character  and,  I  should  judge,  was  poor  and  needed  sympathy  and  help. 

Mrs.  G.  W.  Wood,  of  same  place,  ag^ed  62  years,  testified  at  same 
date  as  follows: 

I  am  acquainte<l  with  Mrs.  Augusta  Christopher.  She  has  been  the  housekeeper 
for  Mr.  Terpenny.  She  comes  into  our  house  often,  and  I  believe  she  is  an  industri- 
ous,  onlerly,  quiet  woman;  always  at  home;  always  attending  strictly  to  her  own 
business,  and,  as  far  as  I  have  ever  seen  or  known,  a  woman  of  good  moral  character. 

Mrs.  T.  D.  Deans,  of  the  same  place,  aged  30  years,  testified  at  same 
date  as  follows: 
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1  have  known  of  Mrs.  Christopher  being  in  the  employ  of  Frank  G.  Terpenny  since 
January  16,  1899,  as  working  housekeeper,  and,  from  what  I  have  heard  and  seen 
during  said  time,  dun  truthfully  say  that  I  consider  her  to  be  a  poor,  but  honest, 
unfortunate,  haM-workihg,  respectable!  wdman  of  good  moral  character  and  ^ntitl^ 
to  credit  as  such,  said  knowledge  having  been  gained  by  b^ing  on6  of  hei*  heai^ 
neighbors  during  said  time. 

Thomas  D.  Deans,  of  same  place,  aged  55  yeai*s,  testified  at  same 
date  as  follows: 

I  have  known  of  Mrs.  Christopher  having  been  in  the  employ  of  Frank  G.  Ter- 
penny for  at  least  three  and  one-half  years,  during  which  time  I  have  seen  her  nearly 
every  day  in  going  to  and  from  my  place  of  business,  and  she  was  busily  engaged 
doing  her  houHehold  work,  and  from  meeting  her  at  Mr.  Terpenny's  when  I  have 
called  there  to  see  Mr.  Terpenny  on  business;  should  and  will  say  that  I  consider 
her  to  be  a  poor,  unfortunate,  hard-working,  respectable,  honest,  dependent  woman 
of  a  good  moral  character  and  entitled  to  cre<lit,  and  she  is  so  considered  by  her 
neighbors  and  acquaintances. 

It  appears  that  pensioner  is  now  prosecuting  a  suit  for  divorce  from 
claimant  in  the  district  court  of  the  first  judicial  district  of  Wyoming, 
Laramie  County,  his  bill  having  been  filed  January  20,  1903,  wherein 
he  alleges  as  ground  for  relief,  "  adultery,  desertion,  cruelty,  and 
indignities  against  him." 

Pensioner,  aged  37  years,  reputation  reported  "  fair,"  testified  before 
the  examiner  at  Syracuse,  N.  Y.,  July  5,  1901,  as  follows: 

I  liveii  with  my  wife,  Augusta  Christopher,  from  the  time  we  were  married  (Au- 
gust 28,  1890)  until  February  26,  1896,  when  I  left  home  and  have  never  lived  with 
her  since. 

Q.  Did  you  leave  her  or  did  she  leave  you? 

A.  I  left  her. 

Q.  What  provision  did  you  make  for  her  support  when  you  left  her? 

A.  I  left  her  all  the  provisions  we  had  in  the  house,  and  a  horse  and  buggy.  She 
had  some  money.  While  I  live<l  with  her  I  always  gave  her  all  my  earnings  and 
also  my  pension  money. 

Q.  What  was  the  cause  of  your  leaving  your  wife? 

A.  She  was  never  satisfied  with  anything,  and  she  had  such  a  bad  temper  I  could 
not  get  along  with  her,  so  I  picked  up  a  few  of  my  things  and  left  her. 

Q.  What  did  she  say  when  you  left  her? 

A.  She  offered  to  help  me  put  my  trunk  in  the  buggy  when  I  left  and  she  said, 
*'Go  on;  I  can  get  along  without  you."  *  ♦  *  The  only  fault  I  had  to  find  with 
my  wife  was  her  bad  temper  while  we  lived  together.  There  was  never  to  my 
knowledge  anything  against  her  morality  and  chastity  while  we  lived  together. 
She  was  always  in  trouble  with  her  neighbors  and  we  had  not  been  in  Germany  a 
week  before  she  and  my  mother  quarreled. 

Q.  Did  she  ever  charge  you  with  being  intimate  with  other  women  before  you 
left  her? 

A.  I  don't  think  she  claimed  this  right  out,  but  she  made  hints  that  way.  There 
was  nothing  to  this,  for  I  was  not  intimate  with  other  women.  The  only  reason 
I  had  for  leaving  her  was  that  she  had  such  a  quarrelsome  and  bad  temper  that 
I  could  not  live  with  her;  I  left  her  with  furniture  and  household  goods  worth  at 
least  from  $150  to  $175.  She  lived  here  for  a  while  after  I  left  her,  and  then  she 
went  to  Cleveland,  Oswego  County,  N.  Y.,  and  went  to  \ivvQ%V\^XiOTl<fe^T^xJ^K-'^«t- 
penny,  about  two  years  ago  this  spring  (1899),  and  1  am  vnioiiBLft^  V^»X  ^^\\aa\3««a. 
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alone  with  him  in  the  house.  I  have  filed  a  complaint  for  absolute  divorce  i^gaiiwt 
my  wife  on  the  grounds  that  she  had  been  for  more  than  a  year  and  is  now  living  in 
open  and  notorious  adultery  with  said  Frank  Terpenny.  I  do  not  know  that  I  can 
prove  the  specific  act  of  adultery,  but  I  can  prove  that  they  have  been  alone  in  the 
same  house  and  that  said  Frank  Terpenny  has  recently  been  divorced  from  his  wife 
on  the  grounds  of  having  committed  adultery  with  other  women. 

Claimant  denies  that  the  separation  was  by  mutual  agreement  or 
consent,  but  contends  that  he  deserted  her  without  cause. 

The  pensioner  although  duly  sei*ved  with  a  copy  of  the  appeal  in 
this  case  at  Cheyenne,  Wyo.,  February  16,  1^3,  has  entered  no 
appearance,  or  in  any  manner  contested  the  appeal. 

After  careful  consideration  of  all  the  testimony  the  conclusions 
reached  by  the  Department  may  be  briefly  summarized  as  follows: 

First.  To  entitle  a  wife  to  one-half  her  husband^s  pension  under  the 
act  of  March  3,  1899,  she  is  required  to  establish  the  fact  that  she  is  a 
woman  of  good  moral  character  by  satisfactory  aflSrmative  proof,  and 
can  not  rest  this  branch  of  her  claim  upon  the  legal  presumption  that 
"in  the  absence  of  proof  to  the  contrary  a  person's  character  is  pre- 
sumed to  be  good." 

Second.  The  testimony  as  to  claimant's  good  moral  character  is  not 
outweighed  by  the  fact  that  after  the  alleged  marital  desertion  claim- 
ant, in  answer  to  her  advertisement  for  a  position  as  housekeeper, 
entered  into  the  service  of  a  man  whose  wife  procured  a  divorce  from 
him  on  account  of  adultery  with  a  previous  housekeeper,  no  immoral 
act  or  undue  familiarity  on  the  part  of  claimant  being  shown  during 
her  entire  residence  with  him  of  over  two  years. 

Third.  The  decree  of  a  court  of  competent  jurisdiction  dismissing 
pensioner's  bill  for  divorce  on  its  merits,  in  conformity  with  the 
report  of  the  referee  duly  appointed  to  take  testimony  and  report,  the 
bill  being  based  on  adultery  alleged  to  have  been  committed  by  claim- 
ant with  her  said  employer  during  her  said  residence  with  him,  is 
accepted  by  the  Department  in  this  case  as  satisfactory  and  conclusive 
evidence  that  her  relations  with  her  said  employer  were  not  adulterous. 

The  action  appealed  from  is  according!}'  reversed  and  the  papers  in 
the  case  are  herewith  returned. 


RESTORATION— SKCri ION  4710,   RK VISED  STATUTES— DROPPING. 

Charles  W.  Berger. 

Soldier  being  a  pensioner  at  the  rate  of  $8  per  month  ceased  to  draw  his  pension 
subsequent  to  September,  1864,  and  was  thereafter  dropped  from  the  roll  under 
section  4719,  Revised  Statutes.  On  application  for  restoration,  his  name  was 
restored  at  the  rate  of  $4  per  month,  the  rate  to  which  he  was  shown  to  be 
entitled  by  the  certificate  of  a  medical  examination  held  under  the  claim. 

Held:  No  error. 
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Aastsiant  Secretary  M.  W,  Miller  to  the  Commissioner  of  Pensions^ 

April  15,  1903. 

Charles  W.  Berger  enlisted  as  a  private  in  Company  B,  Ninty-sixth 
Pennsylvania  Volunteer  Infantry,  September  23,  1861,  and  was  dis- 
charged January  27,  1863,  for  disability. 

He  was  pensioned  from  discharge  at  ^  per  month  for  chronic 
diarrhea,  and  was  paid  to  September  4,  1864. 

Thereafter  his  pension  was  dropped,  under  section  4719,  for  failure 
for  three  years  to  claim  his  pension. 

March  11,  1884,  he  applied  for  restoration.  April  2, 1886,  he  died, 
and  October  6,  1887,  his  name  was  restored  to  the  roll  at  $4  per 
month  for  chronic  diarrhea  and  resulting  piles,  from  September  4, 
1864,  date  of  dropping. 

October  19, 1901,  his  widow,  Elizabeth  Berger,  filed  in  this  Depai-t- 
ment  what  purports  to  be  a  specification  of  errors  on  the  part  of  the 
Bureau  in  failing  to  allow  pension  at  the  rate  of  $8  per  month  (instead 
of  $4)  from  date  of  dropping,  that  being  the  original  allowance.  This 
paper  was  referred  to  the  Bureau  and,  treating  it  as  an  application  for 
rerating,  the  action  restoring  his  pension  at  $4  per  month  instead  of 
$8,  the  original  allowance.  Was  adhered  to.  ^ 

Accompanying  the  specifications  is  an  argument  in  which  it  is  con- 
tended that  inasmuch  as  claimant  was  in  receipt  of  $8  per  month  at 
the  date  of  last  payment  (September  4,  1864),  and  inasmuch  as  the 
original  certificate  of  the  medical  examiner  showed  that  he  was 
entitled  to  that  rating,  the  pi'esumption  is  that  he  was,  and  has  been 
ever  since,  disabled  to  the  same  degree  and  was  entitled  to  restoration 
at  the  original  i*ate;  and  that  this  presumption  is  strengthened  by  the 
fact  that  within  two  years  of  the  medical  examination  under  which  he 
was  restored  to  the  rolls  death  resulted  fi'om  pensioned  causes. 

This  would  be  sound  reasoning  if  the  restoration  was  based  upon 
presumption,  but  such  is  not  the  fact. 

The  statute  providing  for  the  dropping  of  pensions  for  failure  to 
claim  the  same  when  due,  and  also  providing  for  restoration,  is  section 
4719,  Revised  Statutes,  which  reads  as  follows: 

The  failure  of  any  pensioner  to  claim  his  pension  for  three  years  after  the  same 
shall  have  become  due  shall  be  deemed  presumptive  evidence  that  such  pension  has 
lef2:ally  terminated  by  reason  of  the  pensioner's  death,  remarriage,  recovery  from  the 
disability,  or  otherwise,  and  the  pensioner's  name  shall  be  stricken  from  the  list  of 
pensioners,  subject  to  the  right  of  restoration  to  the  same  on  a  new  application  by 
the  pensioner,  or,  if  the  pensioner  is  dead,  by  the  widow  or  minor  children  entitled 
to  receive  the  accrued  pension,  accompanied  by  evidence  satisfactorily  accounting 
for  the  failure  to  claim  such  pension,  and  by  medical  evidence  in  cases  of  invalids 
who  were  not  exempt  from  biennial  examinations  as  to  the  continuance  of  the 
disability. 

From  this  it  is  seen  that  while  a  pension  may  be  droy^^dvc^w^x^^- 
sumption,  it  requires  evidence  to  restore  it,  and  \tv  c»a^  oi  '•'•  \tvn^\^'^ 
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who  were  not  exempt  from  biennial  examinations  "  medical  evidence 
showing  continuance  is  required.  Claimant's  pen.sion  was  that  of  an 
invalid,  and  under  the  then  existing  statute  he  was  required  to  submit 
himself  to  biennial  examinations. 

It  was,  therefore,  not  only  necessary  that  he  should  satisf Jictorily 
account  for  his  failure  to  claim  his  pension,  but  he  was  also  required 
to  submit  medical  evidence  showing  continuance  of  disabilities. 

The  biennial  examinations  referred  to  in  the  statute  were  for  the 
pui-pose  of  informing  the  Bureau  not  only  as  to  continuance  of  a  pen- 
sionable disability  but  also  for  the  purpose  of  showing  the  degree  of 
disability  every  two  years,  and  upon  receipt  of  the  medical  certificate 
made  upon  such  examinations  the  pension  might  be  dropped  if  it  was 
disclosed  that  the  disabilities  had  ceased;  or  it  might  be  diminished  if 
the  disabilities  were  shown  to  have  diminished  or  increased  if  the  con- 
trary was  shown.     (J.  C.  King,  9  P.  D.,  430.) 

Recognizing  this  rule  the  soldier,  when  he  applied  for  restoi'ation, 
filed  medical  evidence  tending  to  show  continuance  of  his  pensioned 
disability  and  to  what  extent  he  was  and  had  been  disabled  thereby. 
That  evidence  is  with  the  record,  and  consists  of  affidavits  signed  by 
claimant's  physician  in  1885  and  1887.  That  of  1885  is  to  the  effect 
that  claimant  consulted  affiant  in  1874,  when  affiant  found  that  he  had 
chronic  diarrhoea  which  would  be  brought  on  by  a  "  little  overexertion, 
lifting  or  any  labor  requiring  much  exertion."  That  at  times  he  was 
*'not  able  to  control  the  bowels  long  enough  to  get  out  to  stool;  he 
was  also  troubled  with  prolapsus  of  the  rectum,  working  for  one  hour 
to  return  it." 

From  this  and  jaundice  resulting  therefrom  he  says,  "I  should  not 
think  him  more  than  one-half  a  man  physically,  and  since  last  June  no 
man  at  all."     This  affidavit  was  made  in  November,  1885. 

The  other  affidavit  was  made  in  April,  1887,  after  the  death  of 
claimant,  and  in  it  he  says  that  '*  lifting  or  working  hard  or  over  a 
certain  amount  of  exercise  would  bring  on  the  diarrhoea.  *  *  * 
His  business  was  farming  and  compelled  to  work,  though  never  able 
to  work  as  hard  as  a  farmer  ought  to  work." 

The  medical  certificate  made  April  30,  1884,  upon  his  application 
for  restoration,  is  as  follows: 

.  Age  40  years;  height  5  feet  7  inches;  weight  194  pounds;  pulse  84,  respiration  20, 
temperature  99. 

The  tongue  and  skin  present  a  normal  appearance;  we  find  no  tenderness  over 
abdominal  region,  and  no  tympanitis.  The  liver  and  spleen  are  in  normal  condition; 
muscular  system  is  well  nourished.  The  sphincter  and  muscles  are  very  much 
relaxed,  causing  involuntary  discharges  from  the  bowels  on  attempting  to  lift 
heavily.  There  are  four  internal  hemorrhoidal  tumors  varying  from  one-fourth  to 
one-half  inch  in  diameter. 

We  find  no  physical  signs  of  chronic  diarrhoeti  with  exception  of  the  disease  of 
rectum,  upon  which  the  rating  is  solely  based. 

Tbey  rate  him  one-half,  ^4  per  mo\\\X\. 
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Thus  neither  the  evidence  filed  by  claimant  and  his  widow  nor  that 
of  the  official  board  of  surgeons  discloses  more  than  one-half  disability 
for  manual  labor,  which  is  covered  by  the  rating  allowed  by  the 
Bureau,  $4  per  month. 

It  is  true  that  the  evidence  shows  that  during  the  soldier's  last  ill- 
ness he  was  totally  disabled,  but  this  is  shown  to  have  been  the  case 
only  subsequent  to  his  last  medical  examination,  and  increase  can  only 
be  allowed  from  date  of  last  medical  examination,  and  (since  the  bien- 
nial examinations  have  been  dispensed  with — June  21, 1879),  then  only 
upon  an  application  for  increase  or  upon  an  examination  ordered  by 
the  Bureau.  In  this  case  the  claimant  had  not  applied  for  increase  nor 
had  an  examination  been  directed  by  the  Bureau. 

There  is  no  error  in  the  action  of  the  Bureau,  and  the  same  is 
affirmed. 


disloyalty— section  4716  of  the  kbviseb  statutes-joint  beso- 

lution  of  july  1,  1909— restoration. 

Jaues  M.  Lawrence. 

The  exception  to  the  first  section  of  the  joint  resobition  of  July  1, 1902,  wherein  it  is 
stated  that  the  benefits  of  the  resolution  shall  not  apply  to  those  (soldiers)  who 
had  a  prior  Confederate  service,  and  enlisted  in  the  military  service  of  the  United 
Statt^  after  January  1,  1865,  applies  to  all  members  of  the  First,  Second,  Third, 
Fourth,  Fifth,  and  Sixth  regiments  United  States  Infantry,  as  well  as  to  all  other 
soldiers  who  had  a  Confederate  service. 

AftMiMant  Secretary  M.   W,  MiUer  to  the  Commi^ionei*  of  Pensions^ 

.  April  27,  1903. 

James  M.  Lawrence,  formerly  private  Company  I,  Sixth  United 
States  Volunteer  Infantry,  filed  a  claim  for  restoration  under  the  act 
of  June  27,  1890,  June  21,  1902,  which  was  rejected  October  21, 1902, 
in  the  following  stated  language: 

Approved  for  rejection  of  claim  for  restoration  on  the  ground  of  disloyalty,  as  it  is 
shown  by  the  records  of  the  War  Department  that  the  soldier  voluntarily  aided  and 
al>etted  the  late  rebellion  against  the  authority  of  the  United  States.  Subsequent 
legislation  does  not  change  the  status  of  the  claim. 

By  an  entry  on  the  jacket  of  the  claim,  dated  March  9,  1903,  it 
appears  that  claimant's  attorneys  were  notified  that  the  claimant  had 
no  title  under  the  joint  resolution  approved  July  1,  1902,  because  he 
enlisted  in  the  Army  of  the  United  States  subsequent  to  January  1, 
1865.  An  examination  of  the  papers  shows  that  claimant  filed  another 
claim  December  20,  1902,  in  which  the  said  joint  resolution  was  set 
up.     The  entry  of  March  9,  1903,  was  a  rejection  of  that  claim. 

With  the  papers  in  the  claim  was  the  following  report: 

Respectfully  transmitted  to  the  honorable  Secretary  with  th^  ci^\xi\o\i  'Oasa.V  "Ockfe 
action  appealed  from  should  be  adhered  to.    The  grownd  ol  t^vecXkoxL^  \ss\.^^t  SJaa 
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recent  ('onstruction  of  the  joint  reeolution  of  July  1,  1902,  is  not  now  tenablei  liat 
the  claim  would  have  to  be  again  rejected  on  the  ground  of  soldier's  enlistment  after 
January  1,  1865. 

From  the  rejection  of  the  claim  on  the  ground  that  claimant  enlisted 
in  the  Army  of  the  United  States  after  January  1, 1865,  the  attorneys 
of  claimant  filed  an  appeal  to  the  Department  April  15, 1903,  in  whicL 
are  the  following  contentions: 

Referring  to  the  claim  for  pension  under  the  act  of  June  27,  1890,  as  construed  by 
the  joint  resolution  of  July  1,  1902,  of  James  M.  Lawrence,  Company  I,  Sixth  United 
States  Volunteer  Infantry,  certificate  No.  758999,  we  have  the  honor  to  request  the 
review  of  the  action  of  the  Bureau  of  Pensions. 

This  applicant  applied  for  pension  December  19,  1902,  and  the  claim  was  rejected 
on  the  ground  that  he  did  not  enlist  in  the  United  States  service  prior  to  Januar>'  1, 
1865.  It  is  therefore  apparently  considered  that  members  of  the  six  regiments  of 
Unite<l  States  Volunteer  Infantry  mentioned  in  the  joint  resolution  of  July  1,  ltK)2, 
are  included  within  that  part  of  the  proviso  excluding  those  who  enlisted  after  Jan- 
uary 1,  1865. 

By  the  said  joint  resolution  section  4716,  Revised  Statutes,  was  amended  to  admit 
to  pensionable  title  under  the  act  of  June  27, 1890,  those  who  served  in  the  Confeder- 
ate army  or  navy,  with  certain  exceptions  found  in  the  proviso,  which  is  as  follows: 

^^Providedf  Jiowever,  That  the  foregoing  shall  not  apply  to  those  who  8er\'ed  in  the 
First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  regiments.  United  States  Volunteer 
Infantry,  who  had  a  prior  service  in  the  Confederate  army  or  navy  and  who  enlisted 
in  said  regiments  while  confined  as  prisoners  of  war  under  a  i^ipulation  that  they 
were  not  to  be  ])ensionable  under  the  laws  of  the  United  States,  nor  to  those  who, 
having  had  such  prior  service,  enlisted  in  the  military  or  naval  service  of  the  United 
States  after  the  Ist  day  of  January,  1865." 

The  last  clause  of  this  proviso,  reading  ''nor  to  those  who,  having  had  such  prior 
service,  enlisted  in  the  military  ser\'ice  of  the  United  States  after  the  Ist  day  of  Jan- 
uary, 1865,"  is  apparently  susceptible  of  two  constructions,  dependent  upon  the 
meaning  of  the  words  *'  those  who,  having  had  such  prior  service."  From  one  point 
of  view  it  would  seem  that  these  words,  and  consequently  the  limitation  as  to  date 
of  enlistment,  applied  only  to  the  previously  specified  regiments,  and  that  the  intent 
of  the  proviso  was  to  exclude  all  the  men  of  said  regiments  who  enlisted  under  the 
stipulation  mentione<l,  or  who  enlisted  after  January  1,  1865. 

From  another  point  of  view  it  would  seem  that  the  words  are  susceptible  of  the 
meaning  that  the  limitation  as  to  date  of  enlistment  does  not  apply  to  said  regiments, 
but  to  other  regiments  only.  That  is,  that  the  proviso  as  a  whole  established  two 
classes  who  are  to  be  excluded — (1)  those  who  served  in  said  regiments  and  enlisted 
under  a  stipulation,  etc.,  and  (2)  those  who  served  in  other  r^ments  and  who 
enlisted  after  January  1,  1865. 

In  other  words,  it  would  seem  that  if  the  limitation  as  to  date  of  enlistment,  found 
in  the  last  clause  of  the  proviso,  relates  to  the  six  regiments  mentioned,  it  is  con- 
fine<l  to  them  only,  because  it  is  found  in  a  proviso  apparently  specific  to  said  regi- 
ments;  but,  on  the  other  hand,  if  the  limitation  be  not  confined  to  those  regiments, 
then  it  does  not  apply  to  them  at  all,  for  the  reason  that  the  proviso  as  a  whole  most 
be  regarded  as  having  established  two  classes,  to  one  of  which,  comprising  tlie  six 
regiments  stated,  certain  conditions  are  applie<l,  and  to  the  other  of  which,  compris- 
ing regiments  other  than  the  said  six,  other  conditions  are  applied. 

Accepting  the  latter  view,  it  is  submitted  that  all  the  limitations  respecting  the 
title  of  the  six  regiments  named  are  found  in  the  first  part  of  the  proviso,  and  that  the 
limitation  found  in  the  last  clause  of  the  proviso  does  not  apply  to  said  regiments, 
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but  ifl  confined  to  members  of  other  organizations.  If  it  was  intended  that  the  limi- 
tation as  to  date  of  enlistment  was  to  apply  to  the  said  six  regiments,  it  is  submitted 
that  such  a  limitation  would  have  been  expressed  in  that  part  of  the  proviso  relating 
to  said  regiments. 

It  appears  that  two  whole  r^ments,  the  Fifth  and  Sixth,  of  the  United  States 
Volunteer  Inhaiiry,  enlisted  after  January  1,  1865,  which  fact  was  known  to  those 
who  drew  the  joint  resolution.  Nevertheless  these  two  regiments  are  named  in  the 
proviso  as  subject  to  the  exception  of  those  who  enlisted  under  the  "stipulation." 
It  would  appear  from  this  that  said  limitation  is  the  only  one  intended  to  apply  to 
these  six  regiments,  and  that  the  other  limitation  as  to  date  of  enlistment  is  confined 
to  members  of  said  organizations.  It  was  entirely  unnecessary  to  specifically  include 
the  Fifth  and  Sixth  regiments  as  subject  to  one  limitation  if  they  would  have  been 
excluded  by  another  and  more  general  limitation. 

It  is  therefore  submitted  that  the  last  clause  of  the  proviso  of  the  joint  resolution 
was  inserted  as  applicable  to,  and  is  confined  to,  members  of  organizations  other  than 
the  six  regiments  specified  in  the  first  part  of  the  proviso. 

The  first  section  of  the  joint  resolution  of  July  1, 1902,  is  as  follows: 

That  the  act  approved  June  twenty-seventh,  eighteen  hundred  and  ninety,  entitled 
''An  act  granting  pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the  per- 
formance of  manual  labor,  and  providing  for  pensions  to  widow,  minor  children,  and 
dependent  parents,"  is  construed  and  held  to  include  all  persons  and  the  widows  and 
minor  children  of  all  deceased  persons,  subject  to  the  limitations  of  said  act,  who 
served  for  ninety  days  in  the  military  or  naval  service  of  the  United  States  during 
the  late  war  of  the  rebellion,  and  who  have  been  honorably  discharged  therefrom, 
and  section  forty-seven  hundred  and  sixteen,  Revised  Statutes,  United  States,  is 
amended  accordingly: 

Provided,  however,  That  the  foregoing  shall  not  apply  to  those  who  serve<l  in  the 
First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  r^ments  United  States  Volunteer 
Infantry  who  had  a  prior  service  in  the  Confederate  army  or  navy  and  who  enlisted 
in  said  regiments  while  confined  as  prisoners  of  war,  under  a  stipulation  that  they 
were  not  to  be  pensionable  under  the  laws  of  the  United  States,  nor  to  those  who, 
having  had  such  prior  service,  enlisted  in  the  military  or  naval  service  of  the  United 
States  after  the  first  day  of  January,  1865. 

The  proviso  or  exception  to  this  section  is  brought  into  consideration 
by  this  appeal. 

It  is  true,  as  contended,  that  the  six  regiments  named  in  the  proviso 
are  grouped  in  a  class  by  themselves,  but  the  words,  ''having  had 
such  prior  service,"  in  the  latter  part  of  the  proviso,  refer  only  to  a 
prior  Confederate  service.  In  other  words,  the  law  does  not  say,  nor 
can  it  be  held  to  mean,  that  the  "prior"  Confederate  service  refers 
only  to  a  service  that  ended  in  capture  and  confinement  as  a  prisoner 
of  war  with  a  subsequent  enlistment  in  the  Army  of  the  United  States. 
The  words  *'  such  prior  service  "  do  not  refer  to  a  Confederate  service 
attended  by  all  the  above-named  conditions. 

The  law  says,  in  words  as  plain  as  they  can  be  put,  that  the  benefits 
conferred  by  the  first  part  of  the  section  "shall  not  apply"  to  the 
members  of  the  six  regiments  named  who  enlisted  in  the  Arm}'^  of  the 
United  States  under  the  specified  conditions,  and  "shall  not  apply" 
to  any  of  those  (soldiers)  who,  after  a  Confederate  service^  eiiUst^dx^ 
the  Army  of  the  United  States  after  January  1, 1^^^. 
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While  it  may  be  true  that  the  m^nbers  of  the  Fifth  and  Sixth  rc^- 
ments  were  all  enlisted  after  January  1,  1865,  this  fact  can  not  take 
from  the  words  of  the  law  their  manifest  import. 

The  language  of  the  law  is: 

Nor  to  those  (soldiera)  who,  having  had  such  prior  (Confederate)  service,  enlisted 
in  the  military  or  naval  service  of  the  United  States  after  the  first  day  of  January 
eighteen  hundred  and  sixty-five. 

This  in  eflfect  is  a  proviso  to  a  proviso,  and  being  later  in  position,  in 
case  of  doubt,  should  be  considered  as  the  last  expression  of  the  legis- 
lative will.     (See  Sutherland  on  Statutory  Construction,  par.  220.) 

Then  again,  a  proviso  or  exception  in  a  statute  is  strictly  construed, 
and  takes  no  case  out  of  the  enacting  clause  which  is  not  fairly  within 
the  terms  of  the  proviso.  (United  States  v.  Dickson,  15  Peters  U.  S., 
141.) 

What  follows,  then,  from  a  consideration  of  the  exception  as  a  whole? 
Firet,  that  soldiers  in  the  six  regiments  shall  still  be  held  barred  from 
receiving  money  under  the  terms  expressed  in  section  4716,  Revised 
Statutes,  if  the  conditions  attached  to  them  are  found;  and,  second, all 
soldiers  who  had  a  prior  Confederate  service  and  who  enlisted  after 
January  1,  1865,  in  the  Army  of  the  United  States  are  also  to  be  held 
barred. 

The  last  includes  the  first,  and  any  member  of  any  one  of  the  six 
regiments  mentioned  in  the  first  part  of  the  proviso  or  exception  who 
enlisted  in  the  Army  of  the  United  States  after  the  1st  day  of  Janu- 
ary, 1865,  is  barred  from  receiving  money  on  account  of  any  pension 
to  which  he  might  otherwise  have  been  entitled. 

The  appellants  have  no  tenable  ground  for  their  contention  that  the 
members  of  the  six  regiments  constitute  one  class  to  which  enlistment 
after  January  1,  1865,  does  not  apply  for  the  reason  that  the  words 
"nor  to  those  who  having  had  such  prior  service"  refer  to  all  soldiers 
without  exception.  The  intention  of  Congress,  gathered  from  the 
words  used,  is  that  an  enlistment  in  the  Army  of  the  United  States 
(b}'^  any  soldier  who  had  served  in  the  Confederate  Army)  after  Janu- 
ary 1,  1865,  should  take  him  out  from  the  benefits  of  the  joint  resolu- 
tion. This  surely  applies  to  the  members  of  the  six  reginients  as  well 
as  to  every  other  soldier  with  a  Confederate  service. 

The  action  of  the  Bureau  from  which  the  appeal  was  filed  is  affirmed. 


COMMENCEMENT— DECLARATION— ACT   JUNE    87,   1890. 

Chkistine  Coomer  (widow). 

The  widow  executed  a  de<;laration  for  pension  Decern l)er  24,  1900,  and  the  same  was 
filed  February  4,  1901,  from  which  latter  date  pension  was  allowed.  From  this 
action  ishe  apiiealed,  contending  that  it  should  be  allowed  to  commence  on  the 
date  of  executing  the  declaration  thetetoT. 
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A  pension  under  section  3  of  the  act  of  June  27,  1890,  can  commenoe  omy  from  the 
<late  of  filing  of  declaration  in  the  Pension  Office  subsequent  to  the  soldier's 
death. 

Assistant  Secretary  M.   W,  Miller  to  the  Conimisaioner  of  PensionSy 

AprU  27,  1903. 

Christine  Coomer,  as  the  widow  of  John  E.  Coomer,  who  served  as 
private  in  Company  D,  Third  Kentucky  Volunteer  Infantry,  from 
November  5,  1861,  to  January  10,  1865,  executed  a  declaration  for 
pension  December  24,  1900,  under  section  3  of  the  act  of  June  27, 
1890,  which  declaration  was  filed  in  the  Pension  OflSce  February  4, 
1901. 

This  claim  was  allowed  by  the  Bureau,  commencing  on  the  day  of 
filing  the  same,  from  which  action  claimant  appealed  July  18,  1901, 
contending  that  said  pension  should  be  allowed  to  commence  on  the 
day  of  executing  the  declaration,  and  to  support  this  contention 
quoted  from  the  act  of  June  27,  1890,  as  follows: 

Such  widow  shall,  upon  due  proof  of  her  husband's  death,  without  proving,  his 
death  t^>  be  the  result  of  his  army  service,  be  placed  on  the  pension  roll  from  the 
date  of  application  therefor  under  this  act,  at  the  rate  of  $8  per  month. 

There  is  no  evidence  in  this  case  tending  to  show  where  claimant's 
declaration  was  from  December  24,  1900,  the  day  she  executed  the* 
same,  until  February  4,  1901,  the  day  it  was  received  by  the  Pension 
Bureau.  In  the  absence  of  such  testimony  it  is  presumed  that  the 
declaration  was  in  possession  of  claimant,  and  the  delay  in  filing  was 
caused  by  her  negligence  and  through  no  fault  on  the  part  of  the 
Bureau. 

The  question  raised  by  this  appeal  is,  What  is  meant  by  the  expres- 
sion "date  of  application"  as  used  in  section  3  of  said  act?  Does  it 
mean  the  day  bf  executing  the  declaration,  as  is  contended  by  the 
claimant  in  this  case,  or  does  it  mean  the  day  on  which  the  declaration 
is  filed  in  the  Pension  OflSce?  Section  2  of  said  act,  which  provides 
a  pension  for  invalid  soldiers,  says  that  "such  pension  shall  commence 
from  the  date  of  the  filing  of  the  application  in  the  Pension  Oflice." 
It  is  only  reasonable  to  suppose  that  Congress  intended  the  same  in 
section  3,  which  provides  a  pension  for  the  widows  of  such  soldiers. 

The  word  "application"  means  "a  request,"  and  the  mere  writing 
or  filling  out  the  blank  form  of  a  declaration  and  the  qualifying  to 
the  same  before  a  proper  officer  is  not  the  making  of  an  application. 
Such  a  declaration  is  only  the  prescribed  form  and  means  or  instru- 
ment by  which  the  application  is  made,  and  does  not  fulfill  the  purpose 
for  which  it  was  intended  until  it  is  filed  in  the  Bureau,  and  until 
so  filed  is  nugatory.  A  declaration  may  be  properly  executed  but 
destroyed,  or  for  some  reason  never  filed,  and  hence  application  never 
be  made.  If  the  Bureau  allowed  a  pension  to  comuvewe-^i  ttoxa.>3cife^iaXF^ 
of  executing  the  declaration  therefor,  instead  ol  t\ie  dfiXfc  ol  ^s^mn 
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the  same,  it  would  be  an  inducement  to  the  fraud  and  perjury  of  ante- 
dating all  declarations. 

In  view  of  the  above  facts  the  Department  has  held  that  a  claim  for 
pension  under  section  3  of  the  act  of  June  27,  1890,  can  conmienoe 
only  from  the  date  of  filing  of  declaration  subsequent  to  the  soldier's 
death.     See  the  case  of  Maiy  J.  Fisk  (11  P.  D.,  162). 

The  action  of  the  Bureau  allowing  claimant's  pension  to  commence 
on  the  day  that  the  declaration  was  filed  was  proper,  and  is  hereby 
affirmed. 


Al'PEAL..— TYPEWRITTEN  SIGNATUBE  OF  ATT0RN:EY. 

Katie  CJousens. 

Aj9  a  general  rule,  an  attorney's  appeal  on  the  merits  of  a  claim  which  is  edgned  only 
in  typewriting  will  not  be  entertained  unless  accompanied  by  a  duly  execated 
power  of  attorney  from  the  claimant  authorizing  such  attorney  to  appeal,  and 
will  then  be  accepted  as  sufficient  only  for  a  review  of  such  claim  on  its  merits. 

Assistant  Secretary  M.   W.  MiUer  to  the  Cani7nissioner  of  Petiswns^ 

April  «7,  1903. 

This  claimant,  Katie  Cousens,  on  August  13,  1892,  filed  a  declara- 
*  tion,  Claim  No.  564943,  for  pension  under  the  act  of  June  27,  1890, 
as  widow  of  Prentiss  M.  Cousens,  formerly  of  Company  B,  Fifth 
Maine  Infantry,  and  deceased  January  19,  1891. 

Said  claim  was  rejected  first  in  January,  1894,  and  again  in  April, 
1898,  on  the  ground  that  ^'it  is  not  proved  nor  presumable  that 
claimant  is  the  widow  of  the  soldier;"  and  on  October  12,  1891, 
this  appeal  was  filed,  signed  in  typewritten  signature  with  the  name 
of  Tolman  &  Co.  as  attorneys,  and  accompanied  by  a  written  power  of 
attorney  from  the  claimant  to  said  Tolman  &  Co.  to  prosecute  any 
claim  for  pension  filed  by  her  "either  before  the  Commissioner  of 
Pensions  or  before  the  Secretary  of  the  Interior,"  said  appeal  con- 
tending that  the  evidence  shows  this  claimant  is  the  soldier's  widow. 

In  your  report  you  call  attention  to  the  fact  that  this  appeal  is  signed 
in  typewriting  only.  Such  a  signature,  if  made  with  the  party's  sanc- 
tion, is  ordinarily  good  in  law.  (22  Am.  and  Eng.  Encyc.  of  Law, 
728,  and  note;  Hamilton  v.  State,  53  Am.  Rep.,  491,  and  note;  Water- 
man on  Spec.  Perf.  of  Cont,  sec.  240;  2  Wharton  on  Evidence,  sees. 
873,  889.) 

It  is  seen  from  these  authorities,  however,  that  the  use  of  such  sig- 
natures is  of  questionable  legality  and  propriety  and  is  open  to  grave 
objections,  owing  to  the  fact  that  their  validity  depends  upon  the 
party's  sanction  and  to  the  difficulty  often  in  establishing  this  e.ssential 
fact,  which  must  be  shown  in  case  any  contest  as  to  the  verity  of  the 
signature  is  made. 

In  order  that  a  printed  signature  may  be  accepted  as  adequate  to 
bring'  the  party  within  the  statute  ot  ir^M^^.^  \\»  ^o\s\^  %.\r^^Ax  ^\s.<ih 
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party  must  have  "  written  other  parts  of  the  memorandum  or  *  *  * 
done  other  acts  amounting  to  a  recognition  of  his  printed  name."  (2 
Whai-ton  on  Ev.,  sec.  873.)  And  *'in  New  York  a  printed  signature, 
under  the  Revised  Statutes,  is  insufficient."  (Davis  v.  Shields,  26 
Wend.,  351,  and  note  6.) 

While  the  filing  of  an  appeal  does  not  involve  so  serious  conse- 
quences prejudicial  to  a  claimant  as  does  the  execution  of  a  writing  in 
bringing  a  party  within  the  statute  of  frauds,  it  may  involve  to  a  con- 
siderable and  vital  extent  the  rights  of  contesting  attorneys  in  the 
pension  claim,  and  the  time  and  efforts  of  the  Government  which 
might  be  employed  in  adjudicating  such  claims  on  their  merits  should 
not,  if  possible  to  avoid  it,  be  expended  in  deciding  question^  of  dis- 
puted signatures  of  attorneys,  the  decision  of  which  can  affect  only 
such  attorney's  right  to  a  fee,  and  not  the  merits  of  the  claim  in  which 
he  appears. 

There  is  no  Federal  statute  as  to  executing  appeals  to  the  Secretary 
of  the  Interior,  and  the  matter  is  one  entirely  for  depai*tmental  regu- 
lation, and  in  regulating  which  the  Department  desires  and  aims  only 
to  safeguard  the  interests  of  the  claimant,  the  attorney,  and  the  Gov- 
ernment alike  and  secure  a  speedy  and  satisfactory  settlement  of  all 
claims. 

In  this  case,  there  is  nothing  to  indicate  that  the  typewritten  signa- 
ture of  the  appellant  attorney  company  was  authorized  by  it,  except 
the  fact  that  there  was  filed  concurrently  with  such  appeal  a  written 
power  of  attorney  executed  by  the  claimant  authorizing  said  company 
to  prosecute  her  claim  before  the  Secretary  of  the  Interior.  This  may 
be  accepted  as  sufficient  evidence  of  the  verity  of  such  signature  of 
said  company  to  warrant  acceptance  of  this  appeal  for  the  purpose  of 
reviewing  the  claim  on  its  merits.  Were  it  an  appeal  taken  in  the 
attorney's  own  right,  as  to  a  question  of  recognition  or  fee,  it  might 
not  be  so  accepted;  and  the  fact  that  this  appeal  is  entertained  is  not 
to  be  taken  as  in  any  way  prejudicing  the  consideration  of  any  ques- 
tion of  this  company's  title  to  recognition  or  to  fee  which  may  arise 
herein.  Nor  is  the  acceptance  of  this  appeal  to  be  taken  as  any 
authority  for  accepting  similar  appeals  in  the  future  which  may  not 
be  accompanied  by  such  concurrent  powers  of  attorney.  This  appeal 
is  entertained  only  because  of  its  peculiar  facts,  and  its  acceptance 
must  be  limited  to  such  facts,  as  in  the  similar  case  of  Sylvester  F. 
Blake,  decided  August  13, 1902  (Letter  Book  No.  511,  p.  445). 

It  may  be  laid  down  as  a  general  rule  that  an  attorney's  appeal  on 
the  merits  of  a  claim  which  is  signed  only  in  typewriting  will  not  be 
entertained  unless  accompanied  by  a  duly  executed  power  of  attorney 
from  the  claimant  authorizing  such  attorney  to  appeal,  and  will  then 
be  accepted  as  sufficient  only  for  a  review  of  the  appealed  claiui  oxv  ^^ 
merits. 

r.  v.— VOL.  13—02 26 
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MAKKl  AG  E— E  V  J  DE  N  CE— IMPKD I MEKT. 

Maky  Marsh  (as  avidow). 

The*  cn'idetu'o  failn  (<»  sliow  satisfactorily  that  the  two  former  inarriagi^  of  the 
clainiaiit's  allt'^t^<l  huj^haml  were  illegal  or  have  l)een  dissolved  by  either  death 
or  divorce.     (Mary  J.  Gilliland,  13  P.  D.,  90.) 

Afif<lf<f(nif  Sfcntdry  M.   W,  Millev  to  ths  Co7ntnij<.sifmrr  (tf  l\ns'iom. 

May  16,  1903, 

Marv  Marsh  filed  a  claim  for  pension  under  the  trenenil  hiw  August 
21,  IstH,  as  the  widow  of  Israel  M.  Marsh,  formerly  a  private  in 
Company  (I,  Third  Minnesota  Infantry,  who  died  July  11,  181>4. 

This  claim  was  rejected  August  27, 11)01,  on  the  ground  of  claimant's 
inability,  though  aided  by  a  thorough  special  examination  to  establish 
her  title  as  the  legal  widow  of  soldier  by  proof  of  death  or  divorce  of 
former  wives. 

From  this  action  an  appeal  was  filed  October  19, 1901. 

It  appears  that  the  soldier  was  married  three  times  prior  to  his 
marriage  with  the  claimant.  His  first  wife  died  about  1855.  He  then 
married  a  widow  named  Mary,  with  whom  he  lived  a  short  time. 
Having  left  her  about  1M(U,  it  is  claimed,  he  married  Abbie,  with 
whom  he  lived  until  about  1869,  when  they  separated.  He  married 
the  claimant  in  1877.  It  has  not  been  shown  that  he  was  divorced 
from  the  widow,  Mary,  or  what  ha.s  become  of  her.  Abbie  was  living 
and  was  examined  by  a  special  examiner  in  1899  and  in  1900.  It  was 
held  ])y  the  Department  in  the  case  of  Mary  J.  Gilliland  (13  P.  P., 
90),  that— 

The  Govern nient  is  not  called  upon,  or  required,  in  a  pension  claim,  to  prove  any 
issue;  and  in  tlie  ca^  of  a  disputed  marriage  the  burden  of  proof  does  not  shift  to 
the  (iovernnient  to  prove  the  legality  of  any  marriage.  The  Government  is  neither 
thc^  defendant  nor  contestant  in  a  pension  claim,  but  is  retpiired,  under  the  law,  to 
pass  upon  the  evidence  in  such  a  claim,  subject  to  the  rules  and  laws  which  unive!> 
sally  oVjtain. 

This  clainuint  has  failed  to  prove  her  marriage  with  the  soldier  to 
be  legal  for  the  reason  that  the  death  or  divorce  of  the  second  wife, 
Mary,  has  not  Ixmmi  shown,  and  illegality  of  the  marriage  with  Abbie 
who  is  living,  or  divorce  from  her,  has  not  been  estHblished.  The 
appeal  coFitends,  'Mt  is  not  understood  how  the  Pension  Bureau  can 
hold  that  claimant's  nuvrriage  to  the  soldier  was  illegal  because  of  his 
marriage  to  Al)bie,  and  not  hold  that  the  marriage  to  Ablnc  was  illegal 
because  of  the  nuirriage  to  the  second  wife,  the  widow  Mary."  It  has 
not  ])een  so  held.  The  death  or  divorce  of  the  former  wives  of  the 
claimant's  alleged  hus))and  has  not  been  shown.  The  argument  that, 
•'in  the  case  at  bar  it  is  submitted  that  the  death  or  divorce  of  the 
ifocond  wite,  Mary,  and  tlve  divorce  oi  tk^  tkvrd  wiie^  Abbie,  should 
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be  presumed,  particularly  as  there  is  no  contesting  widow,"  is  met  by 
the  statement  in  the  Gilliland  case  as  follows: 

The  Government  does  not,  in  this  case,  attack  the  legality  of  appellant's  marriage. 
It  does  not  contest  its  legality,  and  it  does  not  attack  or  contest  any  alleged  marriage 
in  any  pension  claim.  It  simply  rules  that  there  are  not  sufficient  facts  shown  to 
warrant  a  con(;lusion,  under  the  law,  that  the  marriage  of  the  appellant  and  the  officer 
was  a  legal  one. 

This  rule  is  applicable  to  the  present  jcase.  The  illegality  or  disso- 
lution by  death  or  divorce  of  the  former  marriages  of  the  claimant's 
alleged  hus))and  must  ]>e  satisfactorily  shown.  That  has  not  been  done 
in  this  case.  The  action  appealed  from  is,  therefore,  affirmed  by  the 
Department. 


MAllRIAGE— EVIDENCE— LAW8  OF  NEW  JEJtSEV. 

Martha  Arose  (as  widow).  . 

(1)  Where  an  actual  marriage  is  shown,  whether  legal  or  illegal,  the  subseciuent 
cohahitation  of  the  jxarties  and  their  rejmtation  as  husl>and  and  wife  must  neces- 
sarily Ihj  understood  as  having  had  their  origin  in  such  mar^-iage  and  can  not  be 
treate<l  as  presumptive  evidence  of  a  second  marriage  at  a  later  date.  (Voorhees 
?'.  Voorhees,  46  N.  .T.  Ecj.,  411;  Collins  r.  Voorhees,  47  N.  J.  E(j.,  555.) 

(2)  Where  parties  have  intendtM;!  marriage,  not  adultery,  l)eing  ignorant  of  an 
existing  impediment,  all  that  is  to  l>e  established  by  cohabitation,  api>arently 
matrimonial,  after  the  removal  of  the  impediment,  is  the  execution  of  the 
original  purpose  of  the  parties.  In  that  case  the  marriage  relation  is  established 
from  the  removal  of  the  impediment.  But  the  matrimonial  intention  of  the 
parties  must  he  unmistakably  manifest,  and  it  must  definitely  apjHi'ar  that  in  fact 
they  were  honestly  ignorant  of  the  existence  of  the  impediment,  their  belief 
being  founded  upon  apparently  good  reason. 

Ai<i<!Mant  Sccrefnry  M,  W,   MUJer  t<p  the  Coinmlssfoncr  (ijf  Pciislonfi^ 

Mil/  ^^5  ^^OJ. 

Daniel  Arose  served  in  Company  I,  Fourteenth  New  Jersey  Volun- 
teer Infantry ,  and  was  afterwards  transferred  to  Company  1),  Twentieth 
Vetei-an  Reserve  Corps.  At  the  time  of  his  death,  November  23, 181>1), 
he  was  a  pensioner  under  the  act  of  June  27, 181H)  (certificate  No.  854508), 
at  the  rate  of  ^<)  a  month  for  partial  ina])ility  to  perform  manual  lii))or, 
and  an  api)licant  for  increase  of  said  pension  under  his  declarations 
filed  f>bruary  12,  1804,  and  March  2il  I8i)5. 

Martha  Arose,  soldier's  consort,  survived  him.  She  is  a  claimant  for 
a  pension  under  the  act  of  rfune  27,  181M),  alh^tjfint;:  herself  to  be  the 
widow  of  said  soldier.  Her  declamtion  (No.  7(M)4t>l)  was  filed  Novem- 
ber 29,  IHW,  She  is  also  completinj;  the  prosecution  of  the  soldier's 
claim  for  increase. 

On  March  22,  1901,  the  Bureau  refused  to  vecw^w'vAV*.  N\w.  ^\»Xxv:^  v:^^ 
Martha  Aros<^  nn  the  lawful  widow  of  said  soV\W\\  o\\  W\vi  '^^v:5w\A  ^^^^^ 
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he  had  been  previously  married  to  one  Lydia  Portwine,  from  whom  he 
was  never  divorced,  and  who  lived  until  March  15,  1890,  after  which 
time  no  ceremony  of  marriage  to  unite  said  soldier  and  claimant  took 
place. 

On  May  23, 1901,  she  appealed  from  the  action  refusing  recognition 
of  her  widowhood,  specifying,  in  part,  as  errors: 

1.  In  not  holding  that  there  was  a  common-law  marriage  of  the  late  Boldier  and 
the  appellant,  dating  from  the  time  of  the  death  of  the  former  wife  of  said  soldier. 

2.  In  not  holding  that  no  ceremonial  marriage  is  required  imder  the  laws  of  the 
State  of  New  Jersey,  which  must  govern  in  this  matter. 

Claimant's  argument  is  as  follows: 

It  is  not  the  intention  of  appellant  to  devote  any  considerable  space  to  aiding  for 
her  contention  at  this  time.  The  facts,  it  is  believed,  will  be  admitted.  There  ifi 
no  question  as  to  them.  Daniel  Arose,  the  soldier,  did  marry  one  Lydia  Portwine 
prior  to  his  marriage  to  the  appellant.  This  woman  continued  to  live  up  to  March 
15,  1890,  and  the  soldier  was  apparently  never  divorced  from  her,  nor  she  from  him. 
At  the  time  that  the  soldier  married  Martha  Arose,  his  present  widow,  he  had  a 
living  wife,  and  his  marriage  to  her  was  a  nullity.  It  is  not  contended  that  such 
marriage  was  legal,  and  the  claimant  does  not  base  her  right  to  pension  thereon. 
Appellant  bases  her  right  to  pension  on  the  contention  that  there  was  a  common-Uw 
marriage  between  herself  and  the  soldier,  dating  from  the  day  of  the  removal  of  the 
impediment.  In  this  matter  the  laws  of  the  State  of  New  Jersey  must  govern,  and 
in  that  State  it  has  been  repeatedly  held  that  at  common  law  no  particular  form  of 
marriage,  words,  or  ceremony  is  necessary,  mutual  consent  to  the  relation  of  husband 
and  wife  being  sufficient.  It  has  also  been  repeatedly  held  that  marriage  can  be 
proven  by  proof  of  cohabitation  or  of  general  reputation  resulting  from  the  conduct 
of  the  parties.     (See  6  Binn.,  405.) 

It  is  believed  that  the  representations  of  the  claimant  and  the  late  soldier,  together 
with  their  open  cohabitation,  must  be  taken  as  establishing  a  common-law  marriage 
dating  from  the  time  of  the  removal  of  the  impediment.  It  is  submitted  that  such 
is  the  law  of  the  State  of  New  Jersey  and  such  law  must  control  in  the  settlement  of 
this  claim. 

The  history  of  soldier's  matrimonial  ventures  is  as  follows:  On 
August  15,  1862,  the  day  of  his  enlistment,  he  was  married  to  one 
Lydia  Portwine,  probably  a  mere  camp  follower,  with  whom  he  never 
lived,  although  he  suppoi-ted  her  from  his  pay.  In  March,  1864,  while 
soldier  was  at  the  front,  Lydia  married  one  James  Van  Pelt,  with  whom 
she  lived  until  her  death,  on  March  15,  1890.  There  was  no  divorce. 
Soldier  was  informed  of  this  marriage  by  his  mother.  He  never  saw 
Lydia  after  he  married  her.  Assuming  that  he  had  a  right  so  to  do, 
he  married  claimant,  ceremonially,  in  New  Jersey,  where  all  the  parties 
have  lived,  on  March  30,  1871.     With  her  he  lived  until  his  death. 

It  is  claimed  that  soldier  had  no  legal  capacity  to  contract  marriage 
with  Martha  in  1871;  nor  did  he  have  until  March  15,  1890,  when 
Lydia  died.  The  position  of  the  Bureau  is  that  ''  claimant's  relation 
with  soldier  was  illegal  and  illicit  in  its  commencement"  and  '*it  is 
presumed  to  continue  until  a  changed  relation  is  proved,  and  actual 
marriage  can  not  be  presumed  from  continued  cohabitation  and  repu- 
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tation  after  the  legal  impediment  by  the  death  of  his  first  wife,"  basing 
the  opinion  upon  the  principles  laid  down  in  the  case  of  Cartwright  v, 
McGown  (121  111.,  388). 

The  leading  case  on  marriage  in  New  Jersey  is  that  of  Voorhees  v. 
Voorhees  (46  N.  J.  Ekj.,  411),  the  opinion  in  which  was  amplified 
and  explicated  in  the  case  of  Collins  v.  Voorhees  (47  N.  J.  Eq.,  555), 
which,  in  effect,  was  a  reopening  of  the  preceding  case.  The  facts 
were  these:  A  (Abraham  Voorhees)  and  C  (Camilla  Voorhees)  were 
man  and  wife;  A  secured,  by  fraud,  a  divorce  from  C  and  married 
B  in  September,  1867,  who  knew  of  the  prior  marriage  and  of  the 
divorce,  but  nothing  as  to  the  fraudulent  nature  of  the  divorce. 
C  secured  an  order  setting  aside  the  said  divorce  on  the  ground 
of  fraud.  She  then  obtained  a  decree  of  divorce  from  A.  B,  wife 
No.  2,  knew  nothing  about  these  subsequent  decrees.  She  supposed 
when  she  married  A  that  he  was  legally  divorced  from  C  and  had 
full  capacity  to  contract  matrimony  with  her;  A  knew  better;  he 
knew  that  he  had  no  legal  capacity  to  unite  in  marriage  with  B,  and 
he  kept  from  her  knowledge  of  C's  decree  of  annulment  and  of  divorce. 
His  intention,  therefore,  never  was  to  enter  into  a  matrimonial  rela- 
tion with  B.  From  the  time  of  their  so-called  marriage  until  1874, 
long  after  C's  decree  of  annulment  and  of  divorce,  A  and  B  lived 
together  as  man  and  wife  and  were  generally  reputed  to  be  such.  B 
never  knew  of  A's  scoundrelly  and  fraudulent  conduct  until  after  his 
death.  The  question  at  issue  was  whether  her  cohabitation  with  A, 
together  with  their  reputation  as  man  and  wife,  after  the  removal  of 
the  bar  to  a  lawful  marriage  between  them,  was  suflicient  evidence 
from  which  a  lawful  marriage  might  be  presumed.  The  decision  of 
the  court  in  Voorhees  v.  Voorhees  was: 

Where  an  actual  marriage  is  shown,  whether  legal  or  illegal,  the  subsequent  cohab- 
itation of  the  parties  and  their  reputation  as  husband  and  wife  must  necessarily  be 
understood  as  having  had  their  origin  in  such  marriage,  and  can  not  be  treated  as 
presumptive  evidence  of  a  second  marriage  at  a  later  date. 

The  court  said: 

The  effect  of  the  abrogation  of  the  decree  of  divorce  was  to  place  Abraham  and 
Camilla  back  in  their  matrimonial  relation  just  where  they  stood  before  that  decree 
was  pronounced.  After  that  decree  was  vacated  they  stood  in  precisely  the  same 
matrimonial  relation  to  each  other  as  though  no  such  decree  had  ever  been  made. 
She  waa  his  wife  and  he  was  her  husband.    ♦    *    ♦ 

The  marriage,  therefore,  which  Abraham  attempted  to  contract  in  September,  1867, 
was  a  nullity,  and  his  subsequent  cohabitation  with  the  other  woman  (B)  was  just 
as  meritricioiis,  as  a  matter  of  law,  as  it  would  have  been  if  they  had  consorted 
together  without  going  through  the  form  of  a  marriage.  The  two  essentials  of  a  valid 
marriage  are  capacity  and  consent.  Abraham,  when  he  attempted  to  contract  a 
second  marriage,  was  already  the  husband  of  one  wife,  and  so  could  not,  for  want  of 
capacity,  become  the  husband  of  another  woman.  This  was  not  disputed  on  the 
argument. 

But  it  is  insisted,  inasmuch  as  it  appeared  by  the  pTooia  XXiaX  KXswJQSssi.  «5^^  "^^^ 
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woman  whom  he  attempto<l  to  marry  (B)  live<l  together  as  husband  and  wife,  and 
held  themnelvt^s  out  to  tlieir  friendfl  and  aequaintanren  as  standing  in  that  relation  to 
each  other  for  several  years  after  Camilla  ha<l  procured  a  divorce,  it  h  the  tluty  of  the 
court  to  presume  that  Abraham  and  the  other  woman  (B)  made  a  contract  of  mar- 
riage 8ul)He(iuent  to  the  divorce.  There  can  be  no  doubt  that  cohabitation  and  repu- 
tation will,  under  some  circumstan<*i»a,  justify  a  presumption  of  marriage.  They  do 
not  constitute  marriage,  but  may,  in  a  case  where  no  actual  marriage,  legal  or  iWepjH, 
is  shown,  and  where  nothing  ap}H»ar8  in  the  conduct  of  the  jwirties  to  indicate  that 
their  relations  were  illicit  rather  than  matrimonial,  justify  the  court  in  pn^suming 
that  the  parties  originally  came  together  under  mutual  promises  to  take  each  other 
for  husband  and  wife  during  their  joint  lives.  A  marriage  is  a  civil  contract  and  no 
ceremonial  is  indispensably  requisite  to  its  creation.  A  contract  of  marriage  made 
per  verba  de  pnesenti  amounts  to  an  actual  marriage  and  is  valid.  ♦  *  *  But 
the  law  never  indulges  in  presumptions  contrary  to  what  the  fact  is  shown  to  be.  In 
this  case  the  proofs  make  it  clear  that  no  marriage  of  any  kind  was  contracted  by 
Abraham  with  the  other  w^oman  (B)  after  he  was  divorced  from  Camilla  on  Camilla\« 
application. 

It  will  ])e  l)orne  in  mind  that  B  never  knew  of  the  abrogation  of  A\s 
decree  of  divorce  from  C  and  of  C's  subsequent  decree  from  A  until 
after  the  death  of  the  latter.     The  court  said: 

AVithout  such  knowledge  (i.  e.,  on  B's  part)  there  was  neither  motive  nor  reason 
why  she  shonld  desire  or  consent  to  a  second  marriage.     *    *     * 

This  being  ho,  it  is  not  possible  to  look  upon  the  cohabitation  of  the  parties  ( A  and 
B)  and  the  reputation  which  they  acquired  as  holding  the  relation  of  husband  and 
wife  to  each  other,  as  x>resumptive  evidence  of  a  marriage  contracted  by  them  after 
Abraham  a(<iuired  capacity  to  contract  a  second  marriage,  but  they  must  \xi  rt*garded, 
as  they  are  in  fact,  simply  as  consequences  naturally  resulting  from  the  illegal  con- 
nection formed  in  SeptendxT,  1867. 

This  is  in  line  with  the  case  of  Cartwright  v.  McGown  (121  111., 
388),  which  the  court  cites  with  approval. 

Perhaps  the  court  made  itself  clearer  in  the  opinion  rendered  in 
Collins  V,  Voorhees  (supra).  In  this  decision,  the  court  refused  to 
infer  a  new  and  valid  contract  of  marriage  from  the  cohabitation  and 
reputation  of  A  and  B  subsequent  to  the  removal  of  the  impediment 
by  C's  decree  of  divorce  from  A.     The  court  said: 

This  inference  was  rejected  by  this  court  on  two  grounds. 

First,  that  an  interchange  of  consent  was  not  to  l)e  deduced  from  cohabitation, 
accomx)anied  with  matrimonial  habit  and  repute,  in  a  case  wherein  it  ai)i)eare<i  that 
the  parties  had  been  living  together  as  husband  and  wife  by  force  of  a  ceremonioufl 
marriage,  to  which  as  a  valid  act  one  of  the  parties,  in  point  of  fact,  had  not  assented. 

The  court  found  as  a  fact  in  this  case  that  the  husband,  Voorhees  (A),  knew  that 
he  had  no  legal  power  or  right  to  contract  this  second  marriage;  that  he  was  aware 
that  the  divorce  fraudulently  obtaine<l  by  him  was  a  nullity;  what  he  <lid  consent  t4) 
was  t(»  deceive  the  so-called  second  wife  (B)  and  to  live  with  her  with  the  api>ear- 
ance  of  being  married  to  her;  he  did  not  consent  to  marry  her  in  any  legal  sense 
whatever.  Under  these  circumstances,  this  court,  decided  that  his  continued  cohab- 
itation with  this  woman  after  the  obstacle  to  their  marriage  had  been  removed  did 
not  prove  that  he  had  changed  his  original  intent,  which  was  to  live  with  her  with- 
out l)eing  legally  married  to  her.  It  was  det^med  that  cohabitation  with  habit  and 
repute  l)eing  accompaniments  of  the  original  status,  could  not  per  se  be  taken  a? 
proof  that  a  new  status  had  l^een  agreed  to  by  the  parties.     Voorhees,  as  just  stateii, 


DECISIONS    RELATING    TO   PENSIONS.  407 

had  consented  to  an  ille|2[itimate  c'onnection  attended  with  the  concomitants  of  habit 
and  reput<?.  The  continuing  of  such  concomitantH  could  not,  by  their  unaenisted 
probative  force,  lead,  with  any  show  of  reasoning,  to  the  conclusion  that  the  man, 
when  he  wat^  at  lil)erty  to  form  a  legiU  connection  with  the  woman,  had  embraced 
the  opportunity.  To  treat  evidence  which  was  in  all  reHi>ects  and  to  the  utmost 
degree  in  mx'ord  with  the  original  purj)ose  a^  proving  ]>n)i>ria  vigore  a  change 
of  such  puriw>se,  api)eare<l  to  Ix*  not  only  inadmissible  according  to  legal  niles,  but 
as  lx»i ng  in  logic  ridiculous. 

The  court  then  discussed  the  case  of  Breadalbane  (L.  11. — 2  H.  L. 
Sc. — 269)  in  which  it  was  held  that  a  relationship  originally  adulterous 
became  matrimonial  after  the  removal  of  the  impediment,  althoutrh  in 
its  inception  the  parties  knew  that  their  relationship  was  iUot^al.  The 
New  Jersey  court  said  that  Lord  Wesbury — 

in  his  remarks  strangely  compares  the  case  before  him  with  those  instances  where 
the  parties  intended  originally  to  marry  and  not  to  commit  adultery,  their  intt^nt 
being  frustrated  by  the  existence  of  some  unknown  obstacle.  Antl  yet  it  is  pre- 
sumed that  no  one  who  will  look  with  any  care  into  the  subject  will  have  the  slight- 
est doubt  that  these  two  (flasses  of  cuses,  with  respect  to  the  methods  of  their  proof, 
res}H'ctively  rest  upon  entirely  different  foundations;  for  wlien  the  ])arties  have 
intended  marriage,  being  ignorant  of  an  existing  im{)ediment,  all  that  is  to  be  estab- 
lished by  cohabitiition,  apparently  niatrimonial,  subsecjuent  to  the  removal  of  such 
impe<liment,  is  the  carrying  into  effect  by  the  parties  of  their  original  purpose;  but 
when  the  original  purpose  was  to  live  in  adultery,  the  eviden<'e,  under  similar  cir- 
cumstance's, must  be  sufficient  to  show  an  abandonment  of  such  purpose  and  the 
execution  of  a  new  one.  These  lines  of  cases  can  be  confounded  onlv  bv  want  of 
careful  observation  of  the  principles  upon  which  they  rest. 

Indeed,  a  careful  examination  of  the  cases,  not  only  of  those  decided 
in  New  Jersey  courts  but  of  those  decided  elsewhere,  shows  this  dis- 
tinction in  fact  if  not  in  terms.  It  ha.s  been  generally  held  that  where 
the  relationship  was  illicit  in  its  inception,  it  was  presumed  so  to  con- 
tinue in  the  absence  of  evidence  from  which  a  change  in  the  intentions 
of  the  parties  might  l>e  presumed.  But  in  every  instance  the  original 
relation  was  not  only  in  law  illicit,  but  in  fact  meretricious  and  morally 
reprehensible  by  the  will  of  one  or  both  of  the  jmrties.  That  is  to 
say,  one  or  both  of  the  parties  originally  did  not  intend  to  estuldish 
the  matrimonial  estate;  concubinage,  not  matrimony,  was  the  design 

• 

of  one  or  both  the  parties.  The  relations  of  the  parties  su])s(M|uent  to 
the  removal  of  incapacit}^  to  consent  to  a  contract  of  marriage  are 
det<»nnined  by  the  original  intention  of  the  parties:  if  that  intention 
was  to  live  in  an  adulterous  rather  than  in  a  matrimonal  relation,  that 
intention  survives  the  removal  of  the  impediment  and  gives  c()h)r  to 
the  subs<?quent  relations  of  the  parties  unless  there  is  evidenct*  from 
which  it  can  be  determined  or  presumed  that  the  intention  of  the 
parties  has  undergone  a  change.  The  new  relation,  in  that  event, 
springs  into  existence  without  any  reference  to  the  prior  relation. 
The  two  are  separate  and  distinct  and  rest  upon  (entirely  ditl'erent — 
what?  Intentions;  for  in  all  other  respects  the  vvA\vVun\\A\\\\^  \w<i 
similar. 
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In  the  case  of  Cartwright  v,  McGown  (121  Illinois,  388),  the  court 
bore  this  distinction  in  mind,  saying: 

Where  both  parties  are  married  in  the  honest  belief,  founded  on  apparently  good 
reason,  that  they  are  capable  of  entering  into  the  inamage  contract,  when  in  fact 
one  of  them  is  not,  if  they  continue  to  cohabit  as  man  and  wife  after  the  removal  of 
the  impediment  to  their  lawful  union,  the  law  will  presume  a  common-law  marriage 
by  the  acts  of  the  parties  in  the  absence  of  any  evidence  to  prevent  such  presump- 
tion. In  such  a  case  there  are  many  strong  and  cogent  reasons  for  presuming  a  new 
marriage  after  the  removal  of  the  impediment,  even  though  the  parties  may  not 
have  known  of  its  removal.  There  the  cohabitation  in  ignorance  of  facts  rendering 
it  illegal  is  not  to  be  regarded  as  meretricious  or  criminal  until  the  parties  have 
knowledge  of  such  facts.  Their  purpose  in  such  a  union  is  honorable  marriage, 
which  the  law  favors,  and  not  mere  illicit  intercourse. 

There  are  three  ways,  then,  in  which  claimant  and  soldier  might 
have  been  married  after  March  15,  1890:  (1)  By  (jeremony;  (2)  by 
agreement,  accompanied  by  the  incidents  of  a  common-law  marriage, 
and  (3)  by  giving  effect  to  the  original  intentions  of  the  parties  upon 
the  removal  of  the  impediment  on  March  15,  1890,  if  it  can  be  shown 
certainly  and  definitely  what  those  intentions  were,  provided  it  can  be 
further  shown  that  the  parties  were  in  ignorance  of  any  obstacle  to 
the  effectual  consummation  of  their  purpose  in  going  through  the 
form  of  a  marriage  ceremony.  The  first  two  modes  rest  upon  the 
basis  of  a  new  contract;  the  third  upon  the  postponed  execution  of  a 
contractual  intention. 

The  first  may  be  dismissed,  as  there  was  no  ceremonial  marriage 
after  March  15,  1890. 

As  to  the  second,  it  is  clear  under  the  law  as  defined  by  the  New 
Jersey  courts,  hereinbefore  cited,  that  the  continued  cohabitation  and 
reputation  of  the  parties,  after  tho  removal  of  the  impediment, -can 
not  of  itself  be  treated  as  presumptive  evidence  of  a  new  contract 
unless  some  new  facts  are  shown  indicating  a  change  in  the  character 
of  their  relations.  That  is  to  say,  if  claimant's  widowhood  depends 
upon  some  new  contract  to  establish  the  relation  of  marriage  entered 
into  by  the  parties  subsequent  to  the  death  of  L3^dia,  there  must  be 
evidence  of  that  fact  aside  from  the  mere  facts  of  cohabitation  and 
reputation,  else  the  latter  must  be  undei*stood  as  having  had  their 
origin,  not  in  a  new  relation,  but  in  the  same  old  and  unlawful  relation. 
In  order  that  a  new  relation,  a  common-law  marnage,  might  be  estab- 
lished, of  necessity  the  parties  must  have  known  of  the  removal  of  the 
impediment.     Did  they  ? 

Under  date  of  May  4, 1898,  more  than  eight  years  after  the  removal 
of  the  impediment,  soldier  returned  a  circular  giving  family  data  to 
the  Bureau,  in  which  he  stated  that  he  was  married  and  that  his  wife's 
name  was  Martha. 

Were  you  previously  married?  If  so,  please  state  the  name  of  your  former  wife 
and  the  date  and  place  of  her  death  and  divorce. 

A.  Yes;  Lydia.  Never  divorced.  Never  lived  together.  Married  just  before  war. 
Never  seen  her  since. 
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In  this  statement  it  will  be  observed  that  he  says  nothing  as  to 
Lydia\s  death,  although  the  question  called  for  an  answer  in  respect 
to  that  matter.  But,  in  a  second  circular  signed  by  him  October  10, 
1899,  he  answered  the  question  in  this  manner: 

Waa  married  in  1862,  in  August,  but  never  saw  her  after.     Dead. 

It  is  clear  that  in  1899  he  either  knew  or  guessed  that  Lydia  was 
dead.  In  this  circular  he  acknowledges  Martha  as  his  wife.  This 
would  be  sufficient,  in  view  of  all  the  circumsttmces,  to  prove  a  com- 
mon-law marriage  between  the  parties  that  commenced  somethne 
between  May  4,  1898,  when  he  apparently  did  not  know  that  Lydia 
was  dead,  and  October  10,  1899,  when  it  appears  that  he  did  have 
knowledge  of  her  death — provided  Martha  also  knew  of  the  removal 
of  the  impediment  and  assented  to  the  agreement.  In  fact,  her  assent 
might  be  presumed  if  it  clearly  appeared  that  she  knew  of  Lydia's  death 
at  that  time.  For,  of  course,  the  contract  to  be  binding  must  have  been 
mutual,  and  if  she  was  unaware  of  any  change  in  the  conditions  of 
their  relations  it  is  unreasonable  to  assume  that  she  entered  into  a  new 
contract  with  the  soldier,  without  which  knowledge  she  would  have 
neither  motive  nor  reason  to  make  a  new  contract.  It  is  quite  certain, 
however,  that  she  was  unaware  of  the  death  of  Lydia  until  after  her 
busl>and^s  death,  for  she  deposed  that  she  "  was  told  about  this  matter 
(the  death  of  Lydia)  by  Mr.  Lloyd  who  assisted  me  in  preparing  my 
papers."  If  she  did  know,  and  if  it  is  found  as  a  fact,  that  a  new 
contract  was  made  by  the  parties,  such  a  finding  would  not  avail 
claimant,  because  the  date  of  inception  of  this  new  relation,  i.  e., 
marriage,  would  be  subsequent  to  the  passage  of  the  act  of  June  27, 
1890;  hence  she  would  not  be  entitled  to  a  widow's  pension  under 
that  act. 

The  only  remaining  theory  upon  which  her  legal  marriage  to  soldier 
can  be  sustained  is  this:  That  the  parties  in  1871,  ignorant  of  an  exist- 
ing impediment  to  the  consummation  of  a  marriage  contract,  "  in  the 
honest  belief,  founded  on  apparently  good  reason,"  that  the}'  were 
"capable  of  entering  into  the  marriage  contmct,"  although,  in  point 
of  fact,  one  of  the  parties  was  not,  really  intended  marriage,  and  that 
upon  the  removal  of  the  impediment  eo  instanti  their  said  intention 
was  given  full  legal  effect.  That  this  might  be  so,  as  a  matter  of  law, 
is  beyond  doubt.  The  New  Jersey  courts,  as  well  as  those  of  other 
States,  have  so  intimated.  If,  for  example,  the  soldier  had  been  cred- 
ibly informed  that  Lydia  died  while  he  was  in  the  anny,  and  in  view 
of  that  report  had  married  claimant  and  had  lived  with  her  under  all 
the  circumstances  attending  the  present  case,  then  there  can  be  little 
doubt  that,  with  or  without  knowledge  of  Lydia's  death  in  1890,  the 
parties  would  have  been  legally  married  on  and  after  March  15,  1890^ 
because  their  previous  agreement  could  theu\>^  ^wetv^i!tkfc^^^v:^»^^'&^ 
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they  originally  intended  that  it  should  have.  If  honorable  marriage 
was  contemplated,  then  the  result  would  have  l>een  niarriag-e.  If  mere 
concubinage  wits  the  intention  of  either  party  originally,  then  concu- 
binage and  that  alone  would  have  resulted  unless  a  new  contract  was 
made.  The  contractual  features  of  the  connubial  relation  are  oft^ii 
misunderstood  or  confused  in  the  popular  idea.  Marriagfc  itself  is  not 
a  contract;  it  is  a  relation,  the  right,  duties,  and  obligations  of  which 
rest  not  upon  contract,  but  upon  the  statutory  or  common  law  of  the 
state,  which  has  the  right  to  define  and  prescrilx^  those  rights,  dutie,s,and 
obligations;  they  are  of  law,  not  of  contract.  It  is  of  contract  that 
the  relation  is  first  established;  but  once  established  it  is  a  relation  of 
law  and  not  of  contract.  This  distinction  is  admirably  presented  in 
the  case  of  Adams  v.  Palmer  (51  Maine,  483).  No  man  C4m  be  the 
husband  of  two  wives  at  the  same  time.  The  relation  of  husband  and 
wife  was  denied  to  soldier  and  claimant  prior  to  1890,  because  he 
alreadv  had  one  wife.  When  that  obstacle  to  the  establishment'of  the 
relation  of  marriage  was  removed,  it  is  possible  that  the  relation  of 
marriage  commenced,  in  execution  of  the  original  intention,  agree- 
ment, or  conti"{ict  of  these  parties.  But  it  must  be  very  clear  that  such 
was  the  original  intention  of  the  parties,  in  the  execution  of  which 
they  were  frustrated  by  the  existence  of  some  unknown  impediment 
If  this  impediment  is  in  the  nature  of  some  fact  unknown  to  the  par- 
ties, the  case  is  clear.  However,  that  is  not  the  case  with  soldier  and 
this  claimant.  They  were  not  in  ignorance  of  the  fact  that  Daniel 
Arose  and  Lydia  Portwine  were  legally  married  in  1862;  that  they 
had  never  been  divorced,  and  that  Lj'^dia  was  still  living.  What  the\^ 
were  in  ignorance  of,  according  to  appellant's  claim,  was  the  legal 
effect  of  Lydia's  marriage  with  Van  Pelt.  According  to  claimant's 
t<\^tiniony,  soldier  considered  himself  legally  free  to  marry;  Lydia's 
second  marriage  operated,  ipso  facto,  as  a  divorce  that  released  him 
from  an}'  obligation  to  her.  He  was  ignorant,  then,  of  the  law,  I'ather 
than  of  the  facts.  Of  course,  it  is  a  fundamental  principle  of  our 
common  law  that  ignorance  of  the  law  excuses  no  man;  '"ignonintia 
legis  neminem  excusat"  is  an  ancient  and  time-hallowed  maxim  of  our 
law.  Yet  it  is  philosophically  conceivable  how  even  ignorance  of  hiw, 
or  of  the  legal  effect  of  certain  conduct  constituting  an  impediment  to 
remarriagt*  might  be  an  impediment  '^unknown''  in  such  a  sense  tluit 
upon  its  removal  the  original  intentions  of  the  parties  might  become 
operative.  It  is  the  question  of  intention  always.  Rut  that  psycho- 
logical process,  the  "  intention,"  nuist  be  unmistiikably  manifest.  In 
human  affairs  we  can  not,  by  any  mental  process,  unerringly  fathom 
another  man's  purpose;  to  discover  the  latter  we  must  ])e  guided,  not 
onl}^  by  his  actions,  hut  by  the  common  experience  of  men.  Applying 
the  evidence  in  this  case,  can  the  "intention"  of  the  parties  ]h»  deter- 
mined with  a  rejisonable  assurance  of  accuracv,  and  was  that  **  in  ten- 
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tion ''  marriage  ?  There  is  no  evidence  showing  his  intention  save  what 
comes  through  the  claimant,  an  interested  party.  She  says  that  her 
husband  understood  that  Lydia's  second  marriage  placed  him  at  li]>erty 
to  contract  the  second  marriage.  But  is  she  a  trustworthy  witness  ? 
Does  not  her  self  interest  disparage  the  value  of  her  testimony?  Did 
she  tell  the  truth  in  her  deposition  when  she  states  that  she  knew  of 
her  husband\s  prior  marriage  before  she  married  him,  and  that  he 
thought  himself  at  li))erty  to  marr}^  her,  or  did  she  tell  it  in  her  origi- 
nal aflSdavits,  when  she  swore  that  her  husband  had  never  been  mar- 
ried when  she  married  him;  that  she  did  not  think  that  he  was,  and 
that  no  person,  friend,  or  relative,  so  far  as  she  could  itscertain,  knew 
of  an}'  previous  marriage?  Surely  she  has  not  been  ingenuous  a})Out 
a  vital  mattei*.  It  is  easy  enough  to  ascril)e  intention  to  give  color  to 
conduct  long  after  the  fact,  after  the  death  of  one  of  the  interested 
parties. 

Aside  from  these  considerations,  it  is  difficult  to  understand  how%  in 
an  enlightened  community,  such  an  idea  that  a  second  marriage  with- 
out divorce  of  one  party,  propria  vigore,  operates  as  a  divorce  in 
respect  to  the  status  of  the  other  party,  leaving  him  at  liberty  to  con- 
tract another  marriage.  A  little  inquiry  would  have  placed  these 
parties  in  a  position  clearly  to  understand  their  rights — their  position. 
It  is  almost  inconceivable  that  people  should  live  together  as  these 
parties  did  for  nearly  three  decades  without  entertaining  any  doul)t  as 
to  the  lawfulness  of  their  cohabitation,  without  having  had  it  suggested 
to  them  that  they  had  no  right  to  marry  under  the  circumstances;  in 
otherivords,  without  being  aware  of  the  existence  of  an  impediment. 

Under  no  view  of  the  law  and  of  the  facts,  then,  can  it  be  det<M*mined 
that  claimant  is  the  legal  widow  of  the  soldier  according  to  the  laws 
of  New  Jersey — not  even  by  the  most  liberal  inUn-pretjition  of  the 
decisions  of  courts  regarding  those  matters. 

The  action  appealed  from  is  affirmed. 


•       I>r\'ISION  OF  PENSIOXS-r.VILCTlE  TO  PROSECUTE-nE.TP.CTriOX. 

Harriet  Randall  v,  Jacob  Randall. 

Claimant  filed  her  application  March  13,  1902,  for  one-half  her  hiisV)an(l's  pension 
and  <lelaye<l  for  over  a  year  to  file  any  evidence  in  support  thereof.  The  rejec- 
tion of  her  8ai<l  application  hy  the  Bureau,  March  10,  1903,  on  the  ground  that 
she  had  failed  to  furninh  any  evidence  in  8Up])ort  of  her  claim  \va.s  nut  error. 

Justice  to  the  pensioner,  a.H  well  as  to  the  nieritorious  claimant,  re<]uireH  that  thnr 
l)e  no  unnecessary  delay  in  the  ]>r()secution  and  adjudiciition  of  claims  under  the 
first  three  provisos  of  the  act  of  March  3,  1899. 

AflSdavitfi  as  to  the  merits  of  the  claim,  filed  after  an  appeal  to  the  Depart  inent,  from 
the  final  action  of  the  Bureau  of  Pensions,  can  not  be  x»roperly  <.'«.iv\AvW,\viv\  vsw 
appeal.     See  Rule  19  of  Practice. 


r 
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Since  May  21,  1902,  claimants  for  division  of  pension  under  the  act  of  March  3, 1899, 
are  required  to  file  with  their  declarations  proof  in  support  thereof  of  sufficient 
evidenixi  to  establish  a  prima  facie  case  under  said  act. 

See  Departmental  detdsion  in  the  case  of  Adams  v.  Adams  (12  P.  D.,  370-378),  and 
Bureau  order  of  May  21,  1902. 

Assistant  Secretamj  M.   W.  Miller  to  the   Ctnnmissioner  of  Pensiom^ 

May  16,  1903. 

Harriet  Randall  appealed  April  8,  1903,  from  the  Bureau  action  of 
March  10,  1908,  rejecting  her  claim,  filed  March  13, 1902,  for  one-half 
the  pension  of  her  husband,  Jacob  Randall,  a  pensioner  under  certifi- 
cate No.  482143,  on  the  ground  that  she  had  failed  to  furnish  any 
evidence  in  support  of  her  claim. 

Claimant  assigns  no  specific  error  on  the  jmrt  of  the  Bureau,  but 
has  filed  with  her  appeal  a  number  of  affidavits  tending  to  show  her 
entitled  to  one-half  her  husband's  pension  under  the  act  of  March  3, 
1899. 

It  appears  that  claimant  filed  her  application  in  the  Bureau  March 
13, 1902;  that  she  delayed  for  over  one  ^^ear  the  filing  of  any  evidence 
in  support  thereof.  The  rejection  of  her  said  application  by  the 
Bureau  March  10,  1903,  on  the  ground  that  she  had  failed  to  furnish 
any  evidence  in  support  of  her  claim  was  therefore  not  error. 

Justice  to  pensioners,  as  well  as  to  meritorious  claimants,  requires 
that  there  be  no  unnecessary  delay  in  the  prosecution  and  adjudication 
of  claims  under  the  first  three  provisos  of  the  act  of  March  3,  1899. 

So,  also,  affidavits  as  to  the  merits  of  the  claim  filed  after  an  appeal 
to  the  Department  from  the  final  action  of  the  Bureau  of  Pensions 
can  not  properly  be  considered  on  appeal.     See  Rule  19  of  Pi-actice. 

Since  May  21,  1902,  claimants  for  division  of  pension  under  the  act 
of  March  3,  1899,  are  required  to  file  with  their  declarations  proof 
in  support  thereof  sufficient  to  establish  a  prima  facie  case  under 
said  act. 

In  the  case  of  Adams  v.  Adams  (12  P.  D.,  370-378),  decided  by 
Assistant  Secretary  Campbell  May  8,  1902,  it  was  held  that — 

The  application  or  declaration  of  a  claimant  under  the  act  of  March  3,  1899,  like 
an  apiH?al  by  claimant  or  pensioner,  serves  the  purpose  of  a  writ  of  superse^leas,  or 
other  similar  writs,  and  should  stay  further  Bureau  proceedings,  so  far  as  they 
involve  further  payment  of  the  one-half  of  the  pension  in  controversy,  pending  the 
a<l judication  of  the  claim  by  the  Commissioner  of  Pensions  in  the  first  instance;  or 
pending  the  consideration  of  the  appeal  by  the  Secretary  in  the  second.  *  ♦  * 
In  order  that  pension  may  not  be  vexatiously  withheld  or  suspended  in  cases  arising 
under  this  act,  it  is  evident  that  applications  should  be  promptly  considered  by  the 
Bureau,  and  that  appeal  should  be  limited  as  to  time. 

In  future  applications  under  this  act  for  division  of  pension,  you  will  require  the 
claimants  to  file  with  their  declarations  proof  in  support  thereof  sufficient  to  estab- 
lish a  prima  facie  case  under  the  law. 
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Pursuant  to  this  decision,  and  in  conformity  therewith,  the  Bureau 
issued  an  order  dated  May  21,  1902,  wherein  it  was  directed  that — 

No  declaration  unaccompanied  by  evidence,  as  indicated  herein,  sufficient  to  make 
out  a  prima  facie  case  will  be  considered  ae  conferring  any  right  upon  the  claimant 
or  as  serving  notice  upon  the  Bureau  sufficient  to  warrant  the  suspension  or  the  with- 
holding of  any  part  of  the  pension  due  or  owing  to  the  pensioner.  Upon  receipt  of  a 
declaration  unaccompanied  by  evidence  as  indicated  herein,  it  should  be  promptly 
returned  to  the  claimant,  with  a  notification  that  until  the  same  is  remedied,  in 
accordance  herewith,  it  can  not  be  considered.*   ♦    *    ♦ 

As  promptness  in  the  adjudication  of  claims  filed  under  the  act  of  March  3, 1899,  is 
imperative,  to  avoid  vexatious  charges  a^inst  one  or  the  other,  both  the  claimant 
and  the  pensioner  will  be  required  to  answer  calls  made  for  evidence  promptly. 

Claimant  was  first  called  upon  to  furnish  evidence  to  sustain  her 
declaration,  April  8,  1902,  and  on  May  26,  1902,  she  was  notified  that 
she  would  be  required  to  furnish  the  evidence  called  for  within  thirty 
days,  but  she  failed  to  comply  and  filed  no  evidence  in  support  of  her 
said  application. 

The  rejection  of  her  claim  upon  the  ground  stated  was  therefore 
proper,  and  said  action  is  accordingly  affirmed. 


attorneyship— death  of  ci.aimant— practice. 

Bates  T.  Certain. 

When  a  claimant  dies  after  the  claim  has  been  rejected,  those  prosecuting  such  claim 
under  a  power  of  attorney  can  not  further  prosecute  said  claim  without  first 
procuring  a  power  of  attorney  so  to  do  from  those  succeeding  to  the  right. 

Assistant  Secretary  M.  W,  Miller  to  the  Coynniissioner  of  Peiisuyiis^ 

May  m,  1903, 

Bates  T.  Certain  served  in  Company  I,  One  hundred  and  fiftieth 
Illinois  Volunteer  Infantry,  from  February  7,  1865,  to  January  16, 
1866.  June  3, 1892,  and  September  12,  1894,  he  filed  applications  for 
a  pension  under  the  act  of  June  27,  1890.  His  claims  were  finally 
rejected  December  2, 1901,  on  the  ground  that  he  was  not  ratably  dis- 
abled under  said  act. 

He  died  March  8,  1902,  leaving  a  widow  surviving  him. 

May  28,  1902,  his  attorneys,  J.  H.  Smith  &  Sons,  without  having 
secured  a  power  of  attorney  from  his  widow  or  others  interested 
empowering  them  so  to  do,  filed  an  appeal  from  the  action  of  your 
Bureau  rejecting  his  claim. 

It  has  been  repeatedly  held  by  the  Department  that  when  a  claimant 
dies  after  the  claim  has  been  rejected,  those  acting  for  him  under 
power  of  attorney  can  not  further  prosecute  said  claim  without  first 
procuring  a  power  of  attorney  so  to  do  from  those  succeeding  t^  \!ol^ 
right.     Such  decisions  arc  based  on  the  theory ,  anOi  c.oy\^v:\\.^  ^r>^  >Sq»^ 
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upon  the  death  of  the  claimant  the  power  of  attorney  executed  bvbim 
ceases  to  be  openitive. 

The  attorneys  prosecuting  this  claim  have,  apparently,  failed  u> 
secure  the  requisite  power  of  attorney  from  any  pei^son  succeeding,' 
to  the  rights  of  the  claimant. 

The  appeal  is,  therefore,  dismissed. 


l.egitimac!y-m^vruiage— vom  marriage— missottr i  laws. 

Minors  of  Harvey  Perkins. 

In  the  State  of  Missouri  children  born  of  an  illegal  marriage  can  inherit  and  transmit 
by  descent  the  same  as  if  bom  of  lawful  marriage,  and  it  is  held  that  the  miuore 
in  this  case  are  legitimate  for  pensionable  purposes. 

Afii^istant  Secretary  M,   W,  Miller  to  the  Coinimssiojier  of  Pemlom. 

May  '26,  1903. 

Harvey  Perkins,  formerly  a  sergeant  in  Company  B,  Sixty -second 
United  States  Colored  Infantry,  enlisted  December  1,  1863,  and  was 
discharged  November  30,  1866. 

He  was  in  receipt  of  a  pension  when  he  died  March  19,  1898. 

The  claimant,  William  R.  Young,  guardian  of  Timothy  Perkins, 
Lillian  Perkins,  and  Lee  Perkins,  minor  children  of  said  soldier,  tiled 
his  application  for  a  pension  October  3,  1898,  under  the  provisions  of 
the  third  section  of  the  act  of  «lune  27,  1890. 

This  application  was  rejected  October  17,  1900,  on  the  ground  that 
the  evidence  failed  to  show  that  the  minors  were  the  legitimate  chil- 
dren of  the  soldier,  a  special  examination  failing  to  show  the  death  or 
divorce  of  the  mother  of  said  children  from  her  first  husband  at  the 
date  of  her  marriage  to  the  soldier. 

From  this  action  claimant,  through  his  attorney,  appealed  June  11, 
1901,  contending  that  such  action  wa^s  contrary  to  the  law%  That 
under  the  stiitute  of  the  State  of  Missouri,  where  the  mother  of  the 
minors  was  married  to  the  soldier,  and  where  they  were  born  and  raised 
and  still  reside,  they  were  legitimate  children  of  the  soldier  and  entitled 
to  pension. 

The  evidence  in  this  case  discloses  the  fact  that  the  mother  of  the 
minors  was  married  to  the  soldier  on  November  1,  1874,  in  Lincoln 
Count} ,  Mo.,  in  accordance  with  the  law  of  the  State.  At  that  time 
her  former  husband,  Spencer  Hutt,  had  been  missing  and  unheard  of 
since  1867,  except  it  was  rumored  that  he  had  been  thrown  overboard 
from  a  steamboat  and  drowned  in  the  Mississippi  River.  One  of  the 
witnesses  stated  that  he  disappeared  about  the  year  1869  or  1870. 

Of  this  marriage  between  Sophia  Hutt  and  the  soldier  these  chil- 
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(lien  were  born  in  the  State  of  Missouri,  where  tiiey  have  since  resided, 
and  where  their  parents  lived  up  to  their  death. 

Accompanying  the  papers  in  this  ciise  is  the  following  from  the  chief 
officer  of  the  law  division  of  the  Bureau: 

The  action  of  the  Bureau  in  rejectinij:  the  claim  upon  tlie  groumi  that  the  minors 
were  not  the  legitimate  children  of  the  soldier  and  the  law  appliciible  thereto  lias 
lK»en  exhaustively  considered  by  the  Dejmrtment  in  the  case  of  the  alleged  minors  of 
Jonas  W.  Pulver*  10  P.  D.,  227. 

The  Pulver  case  came  from  the  State  of  Wisconsin,  where  the  stat- 
ute relating  to  the  legitimacy  of  a  child  born  of  a  void  marriage  is 
identical  with  that  of  the  State  of  Missouri,  and  is  as  follows: 

The  issue  of  all  marriages  decreed  null  in  law  or  dissolved  by  divorce  shall  be 
legitimate. 

The  Department  held  in  that  case  that  the  minors  of  such  a  mar- 
riage '"  were  unquestionably  legitimate  under  that  statute.""  But  the 
question  of  a  pensionable  status  of  said  minors  was  quite  another 
matter. 

That  the  title  of  minors  to  a  pension  depended  upon  the  title  of 
their  mother.  If  she  has  no  title  to  a  pension,  it  was  impossible  for 
her  children  to  have  title;  claiming  it  to  be  impossible  to  successfully 
claim  a  right  through  a  title  that  never  could  have  existed. 

This  case  has  been  in  effect  overruled,  the  DepartmcMit  holding  more 
reeenth'  that  the  minor  of  a  soldier  had  title  to  a  pension  in  his  own 
right  not  dependent  upon  but  independent  of  the  mother's  title. 

That  it  is  of  right  in  himself  and  the  basis  thereof«s,  Ls  he  the  legiti- 
mate child  of  the  soldier?  See  cases  of  minors  of  Allen  B.  Pierson 
and  James  R.  Graves  (13  P.  D.,  148  and  151). 

The  minor's  title  not  being  dependent  upon  the  mother's,  hrs  source 
of  title  must  be  in  the  father  and  comes  directlv  from  him. 

If  it  is  to  be  presumed  in  this  case  that  the  marriage  of  these  parents 
was  not  legal,  even  in  that  event,  these  minors  are  the  legitimate 
children  of  the  soldier,  because  they  are  made  so  by  provision  of  the 
statute  of  the  State  of  Missouri  from  where  the  case  comes  and  where 
they  were  born  and  still  reside. 

The  court  held  in  the  case  of  Joseph  S.  Buchanan  v.  Adeline  Harvey 
(35  Mo.,  276),  in  a  case  where  a  father  had  children  by  two  different 
Indian  women,  that  they  were  legitimate  and  could  inherit  his  prop- 
erty— that  the  statute  precludes  the  necessity  of  inquiring  into  the 
legitimacy  of  the  children. 

The  supreme  court  of  that  State  in  another  case  said  ''upon  an 
issue  of  legitimacy,  the  inquiiy  is  limited  to  the  mere  fact  of  a  mar- 
riage de  facto."  (Lucy  Johnson  i\  Administrator  of  John  W.  John- 
son, deceased,  30  Mo.,  72.) 

In  the  case  of  Dyer  et  al.  v.  Brannock  ^^i>  lSVo./iV^\^  \V>nw.^  VvA^ 
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under  the  same  statute  that  children  born  of  ille^l  marriages  could 
inherit  and  transmit  by  descent  the  same  as  if  born  of  a  lawful 
marriage. 

In  the  case  of  Green  v.  Green  et  al.  (126  Mo.,  17)  it  is  declared, 
where  the  defendent  married  the  decedent  in  good  faith  believing  him 
competent  to  enter  into  such  contract,  their  children  are  legitimate 
under  the  statute,  though  at  the  time  of  the  marriage  he  had  a  wife 
living,  such  children  being  capable  of  inheriting. 

It  is  clear  that  the  law  of  the  State  of  Missouri  has  made  the  minor 
claimants  in  this  case  the  legitimate  children  of  the  soldier. 

The  action  of  the  Bureau  in  rejecting  the  claim  of  the  guardian  of 
the  minor  children  of  Harvey  Perkins,  deceased,  is  accordingly  hereby 
reversed,  and  the  papers  in  the  case  are  herewith  returned  for  further 
adjudication  upon  the  holding  that  said  children  are  the  legitimate 
children  of  the  soldier. 


JURISDICTION— SECRETARY  OF  WARr-OFFICERr-SERVlCB— VETERINARY 

SURGEON— APPOINTMENT. 

jVIargaret  J.  Trbacy. 

1.  The  Secretary  of  War  has  the  power  and  authority  under  the  Constitution,  as 

interpreted  by  the  Supreme  Court,  under  regulations  of  the  War  Department 
approved  by  the  President,  to  appoint  an  officer  to  fill  an  office  created  by  act  of 
Congress,  when  the  appointment  is  not  otherwise  provided  for. 

2.  A  veterinary  surgeon  is  not  a  civil  employee,  but  an  officer  within  the  meaning 

of  paragraph  1,  s^tion  4693,  Revised  Statutes  of  the  United  States. 

Assistant  Secretary  M,  W,  Miller  to  the  Commissioner  of  Pen»iom^ 

May  26,  1903. 

Margaret  J.  Treacy,  widow  of  Michael  J.  Treacy,  late  veterinary 
surgeon  of  the  Eighth  United  States  Cavalry,  filed  a  claim  for  pension 
under  the  general  law,  September  27,  1899,  alleging,  among  other 
things,  that  her  late  husband  died  of  yellow  fever  at  Puerto  Principe, 
Cuba,  July  14,  1899. 

The  claim  was  adjudicated  January  30,  1900,  when  the  following 
official  action  was  recorded: 

Approved  for  rejection  on  the  ground  of  no  title,  claimant's  husband  not  having 
been  an  enlisted  man  or  officer  in  United  States  service,  but  served  as  a  civilian 
employee. 

An  appeal  was  filed  March  17,  1900,  containing  the  following  state- 
ment, specifications  of  error,  and  argument: 

It  is  admitted  that  a  veterinary  surgeon  is  neither  an  officer  nor  an  enlisted  man. 
He  is  a  civilian,  appointed  by  the  SecTetary  of  War  upon  the  recommendation  of  Uie 
colonel  of  the  regiment  to  which  he  is  appointed.  He  is,  however,  recognized  by 
law  as  a  component  of  a  regiment  of  cavalry. 
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Section  1102,  Revised  Statutes,  provides  that  a  regiment  of  cavalry  shall  consist, 
among  other  officers  and  men,  of  one  veterinary  surgeon,  and  paragraphs  182  and 
183,  Army  Regulations  1895,  provide  for  his  appointment,  rank,  and  allowances. 
He  has  the  rank  of  sergeant-major,  and  has  the  same  allowance  in  kind  of  quarters, 
fuel,  and  light,  and  is  subject  to  orders  according  to  the  rules  and  discipline  of  war. 

He  is  unquestionably  a  part  of  the  Army,  though  not  an  enlisted  man  or  commis- 
sioned officer;  but  neither  is  a  cadet  at  the  Military  At»demy  an  enlisted  man  or 
commissioned  officer,'  and  it  was  so  held  by  the  Court  of  Claims  in  the  case  of  Bab- 
bitt V.  United  States  (16  C.  Cls.  R.,  202),  yet  a  cadet  has  a  i)en8ionable  status  under 
the  general  pension  laws. 

In  the  case  of  United  States  v.  Morton  (112  U.  S.,  1)  the  point  was  established  that 
service  as  a  cadet  at  the  Military  Academy  was  service  in  the  Aniiy  within  the 
meaning  of  the  act  of  February  24, 1881,  for  the  purpose  of  pay  for  length  of  service, 
yet  he  is  neither  an  enlisted  man  nor  commissioneil  officer. 

In  the  case  of  the  United  States  v.  Hendee  (124  U.  S.,  309),  the  court  having  before 
it  the  question  as  to  whether  or  not  a  paymaster's  clerk  in  the  Navy  is  an  officer  of 
the  Navy  within  the  meaning  of  the  act  of  March  3, 1883  (22  Stat.  L.,  473),  providing 
that  "all  officers  of  the  Navy  shall  be  credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlistecl  men  in  the  Regular  or  Volunteer  Army  or  Navy,  or  both," 
held  that  a  paymaster's  clerk  was  an  officer  within  the  meaning  of  said  provision. 
The  court  said: 

"  We  think  the  words  *  officers  or  enlisted  men  in  the  Regular  or  Volunteer  Army 
or  Navy,  or  both,'  were  intended  to  include  all  men  regularly  in  the  service  in  the 
Army  or  Navy,  and  that  the  expression  'officers  or  enlisteti  men'  is  not  to  be  con- 
strued distributively  as  requiring  that  a  person  should  be  an  enlisted  man,  or  an 
officer  nominated  or  appointed  by  the  President  or  by  the  head  of  a  Department,  but 
that  it  was  meant  to  include  all  men  in  the  service,  either  by  enlistment  or  regular 
appointment  in  the  Army  or  Navy.  We  are  of  opinion  that  the  word  'officer'  is 
used  in  the  statute  in  the  more  general  sense  which  would  include  a  paymaster's 
clerk." 

Construing  the  pension  laws  in  the  liberal  spirit  in  which  they  were  enacted,  it  is 
our  belief  that  section  4693  of  the  Revised  Statutes,  naming  as  beneficiaries  of  section 
4693  of  the  Revised  Statutes  "Any  officer  of  the  Army,  including  regulars,  volunteers, 
and  militia,  or  any  officer  in  the  Navy  or  Marine  Corps,  or  any  enlisted  man,  how- 
ever employed,  in  the  military  or  naval  service  of  the  United  State.«,  or  its  Marine 
Corps,"  properly  covers  the  case  of  a  veterinary  surgeon. 

In  the  case  of  our  client  the  soldier  was  regularly  appointed  a  veterinary  surgeon 
by  the  Secretary  of  War,  and  in  the  performance  and  in  the  line  of  his  duty  con- 
tracted yellow  fever,  of  which  he  died. 

The  Adjutant-General  furnished  the  following  report,  November 
4,  1899: 

Respectfully  returned  to  the  Commissioner  of  Pensions. 

Michael  J.  Treacy  was  appointed  veterinary  surgeon.  Seventh  United  States  Cav- 
alry, April  10,  1883,  accepted  the  appointment  April  12,  1883,  and  his  resignation 
w^as  accepted  to  take  effect  October  15,  1887.  He  was  appointed  veterinary  surgeon, 
Eighth  United  States  Cavalry,  January  3,  1889,  and  accepted  the  appointment  Jan- 
uary 7, 1889.  The  return  of  that  regiment  for  July,  1899,  dated  Camp  near  Puerto 
Principe,  Cuba,  reports  him  to  have  died  at  the  district  hospital  at  that  place  July 
14,  1899.  Other  official  records  on  file  here  indicate  him  to  have  died  of  yellow 
fever.  There  is  no  evidence  of  record  that  he  rendered  any  commissioned  or  enlisted 
service. 

The  act  of  Congress  approved  July  17,  1S62,  ^eetxotvW  ^^ '^VsyX.^- 

p.  D.—voL.  13—02 ^27 
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599),  providing  for  the  organization  of  cavalrj'   regiments,  fails  to 
name  a  veterinary  surgeon  as  a  component  part  thereof. 

Section  37  of  the  act  of  March  3,  1863  (12  Stat.  L.,  731),  proddes 
among  other  things  as  follows: 

Each  regiment  shall  have  one  veterinary  surgeon,  with  the  rank  of  a  regimental 
sergeant-major,  whose  compensation  shall  be  seventy-five  dollars  per  month. 

The  above  appears  to  be  the  first  or  original  statute  creating  the 
office  of  veterinary  surgeon  of  cavalry  in  the  Armj^  of  the  United 
States. 

An  act  entitled  "An  act  to  increase  and  fix  the  military  peace  estab- 
lishment of  the  United  States,"  approved  July  28,  1866  (U  Stat.  L., 
382),  provides  in  section  3  as  follows: 

That  to  the  six  regiments  of  cavalry  now  in  serN'ice  there  shall  be  added  four  regi- 
ments, two  of  which  shall  be  composed  of  colored  men,  having  the  same  organization 
as  is  now  provided  by  law  for  cavalry  laments,  with  the  addition  of  one  veterinary 
surgeon  to  each  regiment,  whose  compensation  shall  be  one  hundred  dollars  per 
month ;  but  the  grade  of  company  commissary  sergeant  of  cavalry  is  hereby  abolished. 

Section  37  of  the  same  act  follows: 

And  it  w  further  enacted,  That  the  Secretary  of  War  be,  and  he  is  hereby,  directed 
to  have  prepared,  and  to  report  to  Congress  at  its  next  session,  a  code  of  regulations 
for  the  government  of  the  Army,  and  of  the  militia  in  actual  service,  which  ehall 
embrace  all  necessary  orders  and  forms  of  a  general  character  for  the  performance  of 
all  duties  incumbent  on  officers  and  men  in  the  military  service,  including  rules  for 
the  government  of  courts-martial.  The  existing  regulations  to  remain  in  force  until 
Congress  shall  have  acted  on  said  report. 

Section  1102  of  the  Revised  Statutes  of  the  United  States  provides 
as  follows: 

YjAch  regiment  of  cavalry  shall  consist  of  twelve  troops,  one  colonel,  one  lieutenant- 
colonel,  three  majors,  one  adjutant,  one  quartermaster,  one  veterinary  sui^geon,  with 
the  rank  of  regimental  sergeant-major,  one  sergeant-major,  one  quartermaster-ser- 
geant, one  saddle-sergeant,  one  chief  musician,  who  shall  be  instructor  of  music,  and 
one  chief  trumpeter.  Two  assistant  surgeons  may  be  allowed  to  each  regiment,  and 
the  seventh,  eighth,  ninth,  and  tenth  regiments  shall  have  an  additional  veterinary 
surgeon.  The  adjutant  and  the  quartermaster  of  each  regiment  shall  be  extra  lieuten: 
ants  selected  from  the  first  or  second  lieutenants  of  the  regiment. 

An  act  entitled  ''  An  act  for  increasing  the  efficiency  of  the  Army 
of  the  United  States,  and  for  other  purposes,  approved  March  2,  1899 
(30  Stat.  L.,  977),  provides,  among  other  things,  as  follows: 

Sec.  2.  That  each  regiment  of  cavalry  shall  consist  of  one  colonel,  one  lieutenant- 
colonel,  three  majors,  fourteen  captains,  two  of  whom  shall  be  available  for  detail  as 
adjutant  and  quartermaster;  sixteen  first  lieutenants,  of  whom  one  shall  be  available 
for  detail  as  commissary,  and  three  for  detail  as  squadron  adjutants;  twelve  second 
lieutenants,  two  veterinarians,  one  sergeant-major,  one  quartermaster-sei^geant,  one 
commissary -sergeant,  who  shall  have  the  rank,  pay,  and  allowances  of  a  regimental 
quartermaster-sergeant  of  cavalry;  three  squadron  sergeant-majors,  who  shall  be 
senior  to  and  have  the  pay  and  allowances  of  first  sergeant  of  cavalry;  one  band; 
^nd  twelve  troops  oi^nized  in  three  st^uadrons  of  four  troops  each. 
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Providedj  That  nothing  herein  contained  shall  be  construed  as  abolishing  the 
office  of  chaplain  in  eac;h  regiment  of  colored  cavalry.  *  *  *  Of  the  veterinarians 
provided  for  in  this  act,  one  shall  have  the  pay  and  allowances  of  a  second  lieuten- 
ant of  cavalry  and  one  shall  have  the  pay  of  seventy-five  dollars  per  month  and  the 
allowances  of  a  sergeant-major. 

Provided^  That  the  veterinarian  appointed  to  the  first  grade  shall  not  be  so 
apix)inted  until  he  shall  have  passed  an  examination,  to  be  prescribed  by  the  Secre- 
tary of  War,  as  to  his  physical,  moral,  and  professional  qualifications. 

Provided  further f  That  the  veterinarians  now  in  the  service  who  do  not  pass  such 
competitive  examination  shall  be  eligible  to  the  positions  of  the  second-class  under 
such  rules  as  are  now  prescribed  by  the  regulations. 

An  act  entitled  ^^An  act  to  authorize  the  promulgation  of  the  gen- 
ei'al  regulations  for  the  government  of  the  Army,"  approved  March 
1,  1875  (18  Stat.  L.,  337),  provides  as  follows: 

Be  it  enactedy  etc..  That  so  much  of  section  twenty  of  the  act  approved  July  fif- 
teenth, eighteen  hundred  and  seventy,  entitled  "An  act  making  appropriations  for 
the  support  of  the  Army  for  the  year  ending  June  thirtieth,  eighteen  hundred  and 
seventy-one,'*  and  for  other  purposes,  as  requires  the  system  of  general  regulations 
for  the  Anny  therein  authorized  to  be  rejaorted  to  Congress  at  ite  next  session,  and 
approved  by  that  body,  be,  and  the  same  is  hereby,  repealed,  and  the  President  is 
hereby  authorized,  under  said  section,  to  make  and  publish  regulations  for  the  gov- 
ernment of  the  Army  in  accordance  with  existing  laws. 

The  United  States  Army  Regulations,  in  force  on  the  17th  of  Feb- 
ruary, 1881,  Article  XXIX,  287,  provides  as  follows: 

Appointments  as  veterinary  surgeons  will  be  confined  to  the  graduates  of  estab- 
lished and  reputable  schools  or  colleges.  They  will  be  appointed  by  the  Secretary 
of  War,  in  numbers  not  to  exceed  the  legal  establishment,  and  only  on  recommenda 
tion  from  the  commanding  officer  of  the  regiment,  supported  by  the  requisite  proofs 
of  learning  and  skill  and  by  approval  of  intermediate  commanders.    (G.  O.,  36, 1879. ) 

The  Army  Regulations  published  by  authority  of  the  President  of 
the  United  States  in  1895  prescribe,  among  other  things,  as  follows: 

Article  XXVI.  182.  Veterinary  surgeons  are  appointed  by  the  Secretary  of  War, 
on  the  applications  of  regimental  commanders,  supported  by  requisite  proofs  of 
capacity  and  fitness. 

183.  A  veterinary  surgeon  has  the  rank  of  sergeant-major,  and  is  entitled  to  the 
same  allowances  in  kind,  of  quarters,  fuel,  and  lights. 

The  officers  of  a  cavalry  regiment  maj^  be  classified^  under  section 
1102,  Revised  Statutes,  as  follows: 
Regimental  ccnnmanding  officers. 

1.  Colonel. 

2.  Lieutenant-colonel. 

3.  Majors. 
Staflf  officers. 

1.  Adjutant. 

2.  Quartermaster. 
Noncommissioned  staff. 

1.  Sergeant-major. 

2.  Quartei723aster-.sergeant. 
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Regimental  noncommissioned  officers 

1.  Ciiief  musician. 

2.  Cliief  trumpeter. 

3.  Saddle  sergeant. 

Assistant  surgeons,  commissioned  officers,  and  a  veterinary  surgeon 
appointed  by  the  Secretary  of  War  under  the  Regulations  of  the  Army, 
approved  b}'  the  President  of  the  United  States. 

Article  II,  section  2,  of  the  Constitution  of  the  United  States  pro- 
vides as  follows: 

The  President  shall  be  commander  in  chief  of  the  Anny  and  Navy  of  the  United 
States,  and  of  the  militia  of  the  several  States  when  called  into  the  actual  senioe  of 
the  United  States.  *  *  *  He  shall  have  ix)wer,  by  and  with  the  ad\dce  and  con- 
sent of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators  present 
concur;  and  he  shall  nominate  and,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, shall  appoint  ambassadors,  other  public  ministers  and  consuls,  judges  of  the 
Supreme  Court,  and  all  other  officers  of  the  United  States  whose  appointments  an> 
not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law,  but  the 
Congress  may  by  law  vest  the  appointment  of  such  inferior  officers,  as  they  think 
proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments." 

In  the  case  of  the  United  States  v.  Germaine  (99  U.  S.,  508),  Jus- 
tice Miller,  who  delivered  the  opinion  of  the  court,  said: 

The  Constitution,  for  purposes  of  appointment,  very  clearly  divides  all  its  oflSoers 
into  two  classes.  The  primary  class  requires  a  nomination  by  the  President  and 
confirmation  by  the  Senate.  But,  foreseeing  that  when  officers  became  numerous, 
and  sudden  removals  necessary,  this  mode  might  be  inconvenient,  it  was  provided 
that,  in  regard  to  officers  inferior  to  those  specially  mentioned.  Congress  might  by 
law  vest  their  appointment  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  Departments.  That  all  persons  who  can  be  said  to  hold  an  office  under  the 
Government  about  to  be  established  under  the  Constitution  were  intended  to  be 
included  within  one  or  the  other  of  these  modes  of  appointment  there  can  be  but 
little  doubt. 

The  Constitution  is  the  supreme  law  of  the  land,  and  no  act  of  Congress  is  of  any 
validity  which  does  not  rest  on  authority  conferred  by  that  instrument. 

Again,  in  the  case  of  the  United  States  i\  Mouat  (124  U.  S.,  803), 
Justice  Miller,  who  delivered  the  opinion  of  the  court,  said: 

What  is  necessary  to  constitute  a  person  an  officer  of  the  United  States,  in  any  of 
the  various  branches  of  its  service,  has  been  very  fully  considered  by  this  court  in 
United  States  v.  Germaine  (99  U.  S.,  508).  In  that  case,  it  was  distinctly  pointed 
out  that,  under  the  Constitution  of  the  United  States,  all  its  officers  were  appointed 
by  the  President,  by  and  with  the  consent  of  the  Senate,  or  by  a  court  of  law,  or  the 
head  of  a  Department;  and  the  heads  of  the  Departments  were  defined  in  that 
opinion  Uy  be  what  are  now  calle<l  members  of  the  Cabinet.  Unless  a  person  in  the 
service  of  the  Government,  therefore,  holds  his  place  by  virtue  of  an  appointment  by 
the  President,  or  of  one  of  the  courts  of  justice  or  heads  of  Departments  authorized 
by  law  to  make  such  an  apix>intment,  he  is  not,  strictly  speaking,  an  officer  of  the 
United  States. 

We  do  not  see  anv  reason  to  review  this  well-established  definition  of  what  it  is 
that  constitutes  such  an  officer.    In  response  to  this  objection  to  the  claimant  as  an 
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oflficer  of  the  United  States,  it  is  alleged  that  his  appointment  as  paymaster's  clerk, 
as  shown  by  the  finding  of  facts  in  the  Court  of  Claims,  although  made  by  a  pay- 
master in  the  United  States  Navy,  has  indorsed  on  it  the  approval  of  D.  B.  Harmony, 
Acting  Secretary  of  the  Navy.  If  there  were  any  statute  which  authorized  the  head 
of  the  Navy  Department  to  appoint  a  paymaster's  clerk,  the  technical  argument, 
that  the  appointment  in  this  case,  although  actually  made  by  Paymaster  Whitehouse 
and  only  approved  by  Harmony  as  acting  secretary  in  a  formal  way,  with  the 
approval  of  half  a  dozen  other  officers,  might  still  be  considered  sufficient  to  call  this 
an  appointment  by  the  head  of  that  Department.  But  there  is  no  statute  authoriz- 
ing the  Secretary  of  the  Navy  to  appoint  a  paymaster's  clerk,  nor  is  there  any  act 
requiring  his  approval  of  such  an  appointment,  and  the  regulations  of  the  Navy  do 
not  seem  to  require  any  such  appointment  or  approval  for  the  holding  of  that  posi- 
tion. The  claimant,  therefore,  was  not  an  officer,  either  appointed  by  the  President, 
or  under  the  authority  of  any  law  vesting  such  appointment  in  the  head  of  a 
Department. 

It  will  be  observed  that  sthe  regulations  of  the  War  Department 
within  the  authority  of  and  sanction  of  the  President,  as  conferred  by 
act  of  Congress,  prescribe  the  manner  of  appointment  of  a  veterinary 
surgeon,  and  vesting  it  in  the  Secretary  of  War  on  application  of  the 
regimental  commander,  etc.,  hence  the  case  at  bar  is  distinguished 
from  that  of  the  paymaster's  clerk,  supra,  wherein  the  regulations  of 
the  Navy  Department  failed  to  require  such  an  appointment  or 
approval  by  the  Secretary  of  the  Navy. 

In  the  case  of  United  States  v.  Eliason  (16  Peters,  291),  Justice 
Daniels,  who  delivered  the  opinion  of  the  court,  declared  that: 

The  Secretary  of  War  is  the  regular  constitutional  organ  of  the  P*resident  for  the 
administration  of  the  military  establishment  of  the  nation,  and  rules  and  orders 
publicly  promulgated  through  him  must  be  received  as  the  acts  of  the  Executive, 
and,  as  such,  be  bindiug  upon  all  within  the  sphere  of  his  legal  and  constitutional 
authority.  Such  regulations  caii  not  be  questioned  or  defied  because  they  may  be 
thought  unwise  or  mistaken.  The  right  of  so  considering  and  treating  the  authority 
of  the  Executive,  vested  as  it  is  with  the  command  of  the  military  and  naval  forces, 
could  not  be  entrusted  to  officers  of  any  grade  inferior  to  the  Conmiander  in  Chief; 
in  consequence,  if  tolerated,  would  be  a  complete  disorganization  of  both  the  Army 
and  Navy. 

It  may  be  argued  that  the  act  of  Congress  creating  the  office  of  vet- 
erinary surgeon  also  established  the  rank  of  the  officer  to  be  appointed 
thereto,  and  because  the  rank  fixed  was  that  of  a  sergeant-major — a 
noncommissioned  staff  officer — the  appointee  can  not  be  considered  an 
officer  within  the  meaning  of  the  first  paragraph  of  section  4693  of 
the  Revised  Statutes  of  the  United  States.  That  position,  howeyer, 
is  untenable,  because  the  mnk  of  the  officer  thus  created  has  no  rela- 
tion whatever  to  the  method  or  manner  of  appointment,  and  under  the 
Constitution  of  the  United  States,  and  the  decisions  of  the  Supreme 
Court,  an  officer,  within  the  general  signification  of  the  term,  may  be 
appointed  by  the  Secretary  of  War  under  the  regulations  of  the  Army 
as  approved  b\'  the  President  of  the  United  States. 

It  may  be  deemed  advisable  to  state,  at  th\*  po\w\.,  WwvX.  xXiVi  vd^x^o^^ 
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a  veterinar}^  surgeon  of  the  first  class,  created  by  the  act  of  March  2, 
1899, — while  Michael  J.  Treacy  was  in  the  military  service — was 
thereby  i-aised  to  the  rank  of  second  lieutenant,  and  under  the  act  of 
February  2,  1901,  the  grade  of  veterinarians  of  the  second  clas^  in 
cavalry  regiments  was  abolished,  and  thereafter  the  two  veterinarians, 
authorized  for  each  cavalry  regiment,  shall  receive  the  pay  and  allow- 
ances of  second  lieutenants,  mounted.  The  latter  act,  however,  can 
have  no  bearing  on  this  claim,  because  Michael  J.  Treacy  was  dead 
before  it  became  a  law,  except  in  relation  to  the  history  of  the  office 
held  by  him  at  the  time  of  his  death. 

Congress  created  the  office  of  veterinary  surgeon,  and  under  the 
Regulations  of  the  Army,  the  Secretary  of  War  is  authorized  to 
appoint  the  officer,  hence  an  appointment  thus  made  inay  be  readily 
distinguished  from  a  contract  between  the  Secretary  of  War  and  a 
civilian. 

After  a  careful  review  of  all  the  facts  in  this  case  in  connection 
with  the  laws  creating  the  office  held  by  Michael  J.  Treac}^  at  the 
time  of  his  death,  the  Department  is  of  the  opinion  that  he  was  not  a 
civilian  employee,  as  indicated  in  the  official  action  of  rejection  of  this 
claim,  but  an  officer  within  the  meaning  of  paragmph  1,  section  4693, 
Revised  Statutes  of  the  United  States. 

The  papers  are  herewith  returned  for  readjudication.  Rejection 
reversed. 


desertion-minorr-act  march  3,  1899— divorce. 

Nancy  Dunn,  guardian  of  Freddie  Dunn,  v.  Charles  H.  Dunn. 

Pensioner  deserted  his  minor  child,  ageil  8  months,  April  17,  1894,  since  which 
time  he  has  failed  to  in  any  manner  contribute  to  its  support.  . 

The  fact  that  pensioner's  wife,  and  mother  of  their  said  minor  child,  procureii  a 
divorce  from  pensioner  March  11,  1898,  on  the  ground  of  desertion,  and  was  by 
the  court  awarded  the  "care,  custody,  and  education"  of  their  said  child,  do€S 
not  break  the  continuity  of  pensioner's  desertion  of  the  child  or  release  him 
from  his  parental  duty  to  aid  in  its  maintenance  and  support,  he  being  the  party 
at  fault. 

Assistant  Secretai'y  M,   W,  Miller  to  the  Cominissionei'  of  Pensions^ 

May  28,  190S. 

Mrs.  Nancy  Dunn,  as  guardian  of  Freddie  Dunn,  a  minor  child  of 
Charles  H.  Dunn,  appealed  Sept<?mber  16,  1902,  from  the  Bureau 
action  of  August  14,  1902,  rejecting  the  claim  filed  June  3,  1902,  for 
one-half  the  pension  of  said  Charles  H.  Dunn,  a  pensioner  under  cer- 
tificate No.  887472,  on  the  ground  ''that  pensioner  is  not  chargeable 
with  desertion  of  his  child,  there  being  record  evidence  herewith  that 
the  care,  custody,  and  education  of  said  child  are,  by  decree  of  court, 
given  to  divorced  wife  of  pensioner." 
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Claimant  contends  in  her  said  appeal  that  the  fact  that  she  was 
granted  the  custody  of  their  said  child  by  the  court  on  her  applicsition 
for  a  divorce  from  pensioner  for  desertion  and  failure  to  provide  for 
her  and  his  said  child,  in  no  way  exonerates  the  father  from  the  charge 
of  desertion;  that  all  that  is  Tequisite  for  a  minor  to  receive  one-half 
the  pension  paid  the  father  under  the  act  of  March  3,  1899,  is  that  a 
desertion  has  existed  for  more  than  six  months  prior  to  the  applica- 
tion, and  that  the  pensioner  have  no  lawful  wife;  that  each  of  these  con* 
ditions  has  been  shown  to  exist  in  this  case,  and  that  she,  as  the  legal 
guardian  of  said  minor  child,  should  be  entitled  to  receive,  for  the 
benefit  of  her  ward,  the  one-half  of  the  pension  paid  soldier;  that  the 
fact  that  the  minor  has  a  mother  living  who  has  the  care,  custody,  and 
education  of  the  child  does  not  change  the  minor's  pensionable  status 
under  said  act  of  March  3,  1899. 

A  copy  of  the  appeal  in  this  case  appears  to  have  been  duly  served 
upon  the  pensioner  who  has  failed  to  make  answer  thereto. 

The  evidence  in  this  case  shows  that  pensioner  was  married  to 
the  guardian,  claimant's  mother,  in  Clark  County,  111.,  November  7, 
1892;  that  the  minor  child  on  whose  behalf  one-half  the  pension  is 
claimed  was  the  issue  of  said  marriage,  having  been  born  August  31, 
1893.  It  further  appears  that  pensioner  deserted  this  said  minor  child 
when  about  8  months  of  age,  April  17  1894,  since  which  time  he  has 
failed  in  any  manner  to  contribute  to  its  support;  that  at  the  same 
time  he  also  deserted  his  wife,  the  mother  of  said  minor,  who  after- 
wards procured  a  divorce  from  pensioner  in  the  circuit  court  of  Clark 
County,  111.,  March  11,  1898,  based  upon  his  said  desertion;  that  in 
the  decree  of  divorce  it  was  provided  that  she  have  the  "'care,  custody, 
and  education  of  their  child,  Freddie  Dunn,  as  prayed  for  in  the  bill." 

It  further  appears  that  said  Nancy  Dunn  was  appointed  guardian 
for  said  Freddie  Dunn  by  the  circuit  court  of  Clark  County,  May  24, 
1902;  that  on  the  same  date  she  executed  her  application  for  one-half 
the  pension  of  her  said  ward  based  upon  the  alleged  desertion  of 
pensioner. 

Pensioner  offered  no  proof  in  the  case,  and  the  evidence  on  behalf 
of  claimant,  the  minor,  establishes  a  prima  facie  claim  under  the  act 
of  March  3,  1899. 

The  only  remaining  question  for  determination  is  whether  the  court, 
in  granting  a  divorce  to  the  mother  of  claimant  and  awarding  her  the 
"care,  custody,  and  education"  of  the  minor  child,  has  impaired  the 
right  of  the  child  to  maintenance  from  the  father.  The  decree  termi- 
nated the  desertion  so  far  as  it  affected  the  wife,  and  destroved  the 
relation  of  husband  and  wife,  but  not  the  relation  of  parent  and  child, 
and  only  affects  the  legal  duty  of  the  father  to  the  extent  enumerated 
in  the  decree.  As  stated  bv  the  court  in  the  case  of  Stanton  v,  Wil- 
son's  executors  (3  Day,  Conn.,  37;  3  Am.  Doc.,'iibo-^o'^^^\v\s  ^\>Jo5  vsxA 
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liability  as  to  his  child  remain  the  same,  except  so  far  as  he  was  inca- 
pacitated or  discharged  by  the  terms  of  the  decree. 

It  is  the  legal  dut}^  of  the  parent  to  provide  for  the  maintenance  of 
his  minor  child.  Such  is  the  rule  of  the  common  law  and  the  English 
and  American  statutes.  (1  Coole^^'s  Bl.  Com.,  447  and  notes:  2  Kent 
Com.  (12  ed.),  189-190  and  note  b;  21  Am.  and  Eng.  Ency.  (2  ed.), 
p.  1050,  note  2.) 

The  father  is  primarily  liable  for  the  maintenance  of  his  minor 
child,  and  when,  through  his  own  fault,  he  is  deprived  of  its  custody, 
his  liability  in  that  regard  is  not  discharged,  although  the  rule  is 
otherwise  when  he  is  deprived  of  the  custody  through  the  wrongful 
act  of  the  wife  who  voluntarily  assumes  exclusive  care,  custody,  and 
control  of  the  child,  as  in  the  case  of  Buzick  ?'.  Buzick  (12  P.  D.,  143). 
Sec,  also.  Cowls  v.  Cowls  (3  Gil.,  Ill,  435;  44  Am.  Dec,  708  and  note); 
Hewitt  V,  Long  (76  111.,  399-409);  Buck  v.  Buck  (60  111.,  105);  Plaster 
v.  Plaster  (47  111.,  290,  and  53  111.,  445),  and  Steele  v.  People  {f^'!^  111. 
App.,  186). 

As  stated  by  Schouler,  in  his  work  on  Domestic  Relations  (12  ed.), 
par.  237: 

But  a  father,  as  against  the  public  and  his  children,  can  not,  it  is  well  f?ettled, 
esciipe  the  duty  of  providing  for  the  children's  support,  even  if  remaining  with  their 
mother  after  divorce. 

In  the  case  under  consideration  the  pensioner  is  shown  to  be  the 
party  in  fault;  he  abandoned  and  deserted  his  minor  child,  who  was, 
at  the  date  of  said  application,  under  16  years  of  age.  This  desertion 
has  l)een  continuous. 

The  fact  that  pensioner's  wife,  and  mother  of  said  minor  child,  pro- 
cured a  divorce  from  pensioner  in  1898,  on  the  ground  of  desertion, 
and  was  by  the  court  awarded  the  "care,  custody,  and  education''  of 
their  said  child,  does  not  break  the  continuity  of  pensioner's  desertion 
of  the  child  or  relieve  him  from  his  parental  duty  to  aid  in  its  main- 
tenance and  support,  he  being  the  part}'  at  fault.  The  child  is  there- 
fore shown  to  be  entitled  to  one-half  his  father's  pension  under  the 
the  act  of  March  3,  1899,  and  the  action  rejecting  his  claim,  on  the 
ground  stated,  is  therefore  reversed. 


division  of  pensions— evidexc'e-practice—rri-e  1 0— desertion. 

Alice  Irene  Crume  v,  George  M.  Grume. 

The  evidence  in  this  case  fails  to  eatisfaotoril y  show  marital  desertion  on  the  i>art  of 
pensioner,  or  that  claimant  is  not  responsible  for  the  separation. 

The  provision  of  Rule  of  Practice  19  that  "  No  additional  evidence  upon  the  merits 
of  the  claim  should  be  filed  by  either  ap[)ellant  or  appellee,  or  considered  on 
appeal,"  does  not  apply  to  affidavits  filed  prior  to  the  appeal,  and  which  were 
passed  uix)n  by  the  Bureau. 
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Assistant  Sec7*etary  M,   IF.  Millar  to  the   Commissioner  of  Pensions^ 

May  '29,  1903. 

George  M.  Crume,  a  pensioner  at  §14  per  month  under  certificate 
No.  463735,  appealed  April  20,  1903,  from  the  Bureau  action  of  Feb- 
ruary- 2,  1903,  allowing  the  claim  of  his  wife,  Alice  Irene,  filed  April 
23,  1902,  for  one-half  his  pension,  on  the  ground  that  he  had  deserted 
her,  she  being  of  good  moral  chai'acter  and  in  necessitous  circum- 
stances. 

Pensioner  contends,  in  brief,  that  he  did  not  desert  his  wife,  but 
that  she  left  his  home  Jianuary  16,  1901,  during  his  absence,  and  has 
refused  to  resume  marital  relations  with  him  since  that  date;  that  his 
said  wife  had  for  some  two  years  prior  to  her  said  desertion  been 
receiv  ing  attention  from  one  Bruce  against  his  objections,  and  that  the 
conduct  of  his  wife  and  said  Bruce  was  such  as  to  cause  a  public  scan- 
dal in  the  neighborhood  where  they  resided. 

Claimant,  in  answer  to  said  appeal,  contends  that  certain  affidavits 
have  been  filed  by  appellant  in  violation  of  Rule  of  Practice  19;  that 
said  affidavits  should  be  expunged  and  the  appeal  dismissed. 

It  appears  that  the  affidavits  referred  to  by  claimant  were  filed  by 
pensioner  in  the  Bureau  March  2,  1903;  that  these  affidavits  were  con- 
sidered by  the  Bureau  prior  to  the  appeal  herein  and  held  to  be  insuf- 
ficient to  justify  a  reopening  of  the  claim. 

The  provision  of  Rule  of  Practice  19,  which  provides  that  ''No 
additional  evidence  upon  the  merits  of  the  claim  should  be  filed  by 
either  appellant  or  appellee,  or  considered  on  appeal,"  does  not  apply 
to  affidavits  filed  prior  to  the  appeal,  and  which  have  been  considered 
bv  the  Bureau. 

Said  affidavits  are  therefore  properly  filed  in  the  case,  and  are 
entitled  to  consideration  in  connection  with  the  other  testimonv  in 
determining  the  question  whether  the  Bureau  action  appealed  from 
was  justified  by  the  evidence  in  the  case. 

Claimant  in  her  declaration,  filed  April  23,  1902,  alleged  that — 

Oij  the  16th  of  January,  1901,  her  husband,  George  M.  Crume,  deserteti  her  con- 
tinuously and  without  interruption,  and  during  all  said  period  has  obstructed  her 
from  her  goods  and  their  former  home  (his  residence  property)  in  Eaton,  Ohio,  and 
during  all  said  period  has  occupied  said  home  by  himself  alone. 

Pensioner,  in  answer  to  claimant's  said  allegation,  testified  in  an 
affidavit  July  8,  1902,  as  follows: 

That  I  am  not  now  living  with  her  l^ecause  she,  Alice  Irene  Crume,  left  my  house 
and  home  in  Eaton,  Ohio,*  on  or  about  January  16,  1901,  and  went  to  Dayton,  Ohio, 
where  she  has  ever  since  continued  to  reside,  and  has  i)ersi8tently  and  continuously 
refused  to  live  with  me. 

The  evidence  shows  that  the  cause  of  the  separation  was  the  rosixlt 
of  a  domestic  quarrel,  caused  by  the  alleged  attj^wWow  oi  o\\^  ^^xw^>. 
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Bruce  to  pensioner's  wife,  in  opposition  to  her  husband's  wishes;  that 
pensioner  remained  in  the  marital  home  and  requested  claimant  to 
return,  the  only  condition  being  that  she  cease  her  social  relations 
with  said  Bruce  and  his  wife. 

Claimant,  in  a  lengthy  affidavit,  August  12,  1902,  sets  forth  the 
friendly  relations  of  the  Crume  and  Bruce  families >  her  husbands 
subsequent  quarrel  with  Mr.  Bruce,  and  abuse  of  her;  that  slie  left 
her  husband  January  16,  1902,  in  obedience  to  his  commands,  which 
she  was  afraid  to  disobey;  that  she  then  went  to  live  with  her  daughter 
at  Dayton,  Ohio,  where  she  has  since  contiuued  to  reside. 

Her  charge  against  her  husband  of  cruelty  and  personal  violence  is 
not  sustained  by  the  evidence,  nor  does  it  appear  to  have  been  the 
cause  of  the  separation.  She  admits  that  she  left  the  matrimonia 
home,  but  claims  that  she  did  so  in  obedience  to  her  husband's  orders. 

Pensioner  testifies  that  he  insisted  upon  his  wife  severing  her  social 
relations  with  said  Bruce,  which  she  refused  to  do,  and  thereupon  she 
packed  up  some  of  her  clothes  and  went  to  Dayton,  Ohio,  January  16, 
1902,  where  she  has  since  resided,  and  has  ever  since  refused  to  live 
with  him;  that  she  subsequently  returned  during  his  absence  and 
packed  up  and  took  away  with  her  several  Iwxes  of  household  goods, 
including  all  silverware  and  articles  of  value  in  said  house;  that  he 
continued  to  remain  in  their  home  up  to  about  April,  1902,  when  he 
sold  the  house  and  lot  (valued  at  about  $600)  and  left  one-third  of  the 
purchase  money  for  his  wife,  which  she  subsequently  received;  that 
he  sent  her  money  September  1,  1901,  b}^  a  mutual  friend,  and 
requested  her  to  return  home,  but  that  she  never  replied  thereto;  that, 
while  a  poor  man,  he  has  always  worked  hard  and  spent  all  his  earn- 
ings and  pension  on  his  wife  and  family,  furnished  her  a  good  home, 
and  dressed  her  much  better  than  other  women  in  the  neighborhood; 
that  she  never  complained  of  a  lack  of  suitable  support;  that  he  does 
not  use  intoxicating  liquors,  nor  frequent  places  where  liquor  is  sold. 

John  T.  Crume,  of  Hillsdale,  Mich.,  aged  62  years,  testified  in  an 
affidavit,  February^  27,  1903,  as  follows: 

I  am  a  brother  of  the  above-named  George  M.  Grume.  1  have  known  him  all  my 
life,  and  his  wife,  Alice  Irene  Crume,  since  about  1875.  Said  George  and  Alice  lived 
together  as  husband  and  wife  up  to  the  summer  of  1901.  I  visited  at  their  home 
occasionally  and  they  at  my  home  at  Hillsdale,  Mich.,  during  these  years.  Was  on 
good  terms  with  both  of  them  and  the  usual  friendly  relations  existed  as  between 
brothers.  In  summer  of  1901  I  learnetl  that  there  was  trouble  between  them;  that 
they  had  ceased  to  live  together.  I  went  to  Eaton,  Ohio,  to  try  and  get  them  to 
live  together.  That  George  was  staying  at  the  old  house  in  Eaton  and  that  Alice 
Irene  had  gone  to  their  daughter's  in  Dayton,  about  25  miles  distant.  I  talked  with 
George  and  also  with  neighbors  and  disinterested  business  juen,  and  found  that  the 
trouble  between  them  grew  out  of  the  alleged  attentions  received  by  Alice  from  a 
married  man  named  Bruce.  At  request  of  George  I  went  to  Dayton  and  had  talk 
with  Alice  Irene.  I  told  her  George  sent  me;  that  he  wanted  her  to  return  home 
and  live  with  him,  and  that  all  she  had  to  do  was  to  come  back  and  live  with  him, 
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and  that  the  only  condition  George  made  was  that  she  receive  no  more  attentions 
from  this  man  Bruce.  She  made  no  complaint  to  me  of  any  ill  treatment  or  trouble 
except  the  trouble  growing  out  of  the  attention  of  this  man.  She  would  not  say  she 
would  return  at  that  time,  and  I  gave  her  $15  which  Greorge  had  sent  her,  and  told 
her  to  take  a  reasonable  time  to  think  it  all  over,  and  let  me  know  what  she  wished 
to  do;  that  if  she  was  not  going  back  to  live  with  George  that  I  would  see  to  it  that 
she  had  a  share  of  the  household  goods  and  of  the  little  home,  but  that  I  advised 
her  to  go  back  and  live  with  George  and  get  along  together.  I  came  away,  and  have 
never  heard  from  her  since  that  time  as  to  what  she  had  decided  to  do.  This  was 
in  fore  part  of  September,  1901.  I  afterwards  learned  that  she  had  half  the  goods 
and  one-third  of  the  place. 

I  further  declare  that  I  have  no  interest  in/said  case  and  am  not  concerned  in  its 
prosecution;  that  the  said  George  is  an  old  man  now,  in  broken  health,  and  has  no 
property  outside  of  his  pension  for  his  support. 

Mrs.  Alice  M.  Crume  of  the  same  place,  aged  5^1:,  testified  on  the 
same  date,  as  follows: 

I  am  the  wife  of  Dr.  John  T.  Crume,  of  Hillsdale,  Mich.  I  am  well  acquainted 
with  George  M.  Crume  and  Alice  Irene,  his  wife;  have  visited  them  at  their  home 
and  they  at  our  home  occasionally  during  last  twenty  years  and  upward.  The  rela- 
tions between  the  two  families  were  always  pleasant  and  friendly. 

In  latter  part  of  August,  1901,  I  visited  for  a  week  in  home  of  the  daughter  of 
Alice  Irene,  in  Dayton,  Ohio.  Alice  was  there,  and  her  husband,  Geoi^e  M.,  was 
living  in  the  old  home  at  Eaton,  something  like  25  miles  away.  I  had  different 
talks  with  said  Alice  about  why  they  were  living  apart  at  that  time,  and  the  only 
reason  brought  out  was  the  trouble  over  a  Mr.  Bruce,  who  lived  in  Eaton.  While 
1  was  so  visiting  at  the  house  of  the  daughter  I  went  up  to  Eaton  and  spent  a  few 
hours  with  said  George,  and  returned  to  Dayton  in  the  evening.  Alice  Irene  said, 
**  Well,  what  did  pa  (meaning  the  said  George)  say?"  I  told  her  that  he  said  he 
wanted  her  to  come  back  and  live  with  him.  She  said,  "Did  pa  say  that?"  and 
then  after  a  moment  she  said,  "  How  can  I?" 

This  request  on  the  part  of  pensioner  for  a  reconciliation  was  made 
long  prior  to  claimant's  application  for  one-half  his  pension,  and 
appears  to  have  been  made  in  good  faith  on  his  part,  with  an  honest 
desire  that  the  matrimonial  relations,  suspended  by  claimant's  absence 
from  their  home  should  be  resumed.  Her  refusal  to  accept  and  com- 
ply with  her  husband's  said  offer  would  therefore  constitute  her  the 
deserter,  unless  she  has  shown  that  she  was  legally  justified  in  her 
refusal  to  return  to  her  husband.  Rothery  v.  Rothery  (11  P.  D., 
377-379),  and  Smith  v.  Smith  (13  P.  D.,  177). 

So  also,  if  the  separation  is  with  claimant's  consent,  it  does  not  con- 
stitute desertion  on  the  part  of  the  pensioner.  Harris  v,  Harris  (12 
P.  D.,7-12),  Coats  V.  Coats  (Ibid.,  507),  and  Whitney  i\  Whitney  (13 
P.  D.,  301). 

The  testimony  of  reputable  witnesses,  which  is  strong  and  convinc- 
ing, shows  that  pensioner  was  a  man  of  good  and  sober  habits,  and, 
so  far  as  could  be  observed  by  his  near  neighbors,  a  kind  husband; 
that  he  provided  generously  for  his  wife,  for  a  man  of  his  means,  and 
that  she  was,  in  the  language  of  many  of  the  witnesses,  ^' one  of  the. 
best-dressed  women  in  the  neighborhood." 
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The  evidence  also  shows  that  claimant's  social  relations  with  Mr. 
Bruce,  a  dairyman  who  supplied  them  with  milk,  were  such  as  to  cause 
a  neighborhood  scandal,  which  fact  was  brought  to  her  said  husband's 
knowledge,  who  remonstrated  with  her  and  finally  demanded  that  such 
relations  should  cease;  that  claimant  disregarded  her  husband's  wishes 
in  this  respect,  and  she  urges,  as  a  reason  for  her  so  doing,  that  her 
husband's  suspicions  were  unfounded;  that  tte  wife  of  Mr.  Bruce  was 
aware  of  her  social  relations  with  her  husband,  Mr.  Bruce,  and  did 
not  object;  that  both  Mr.  and  Mrs.  Bruce  were  people  of  excellent 
moral  and  social  standing;  that  her  relations  with  Mr.  Bruce  were  pure 
and  did  not  justify  the  objections  or  suspicions  on  the  part  of  her 
husband,  or  the  talk  of  the  neighbors. 

The  fact,  however,  remains,  that  the  time  and  manner  of  Mr. 
Bruce's  calling  upon  claimant  at  and  in  her  home  in  the  absence  of 
the  husband,  and  the  length  and  frequency  of  the  visib?,  created  scan- 
dal, and  that  her  husband  objected. 

If,  as  claimant  suggests,  her  husband's  "spells"  and  violent  objec- 
tion to  the  visits  of  Mr.  Bruce  were  the  result  of  a  delusion,  the  facts 
and  the  delusion  appear  to  have  coincided. 

After  a  careful  consideration  of  all  the  testimony  and  all  the  reasons 
urged  b}^  claimant  in  justification  of  her  conduct,  the  Department  is 
of  the  opinion  that  the  evidence  in  this  case  fails  to  satisfactorily  show 
marital  desertion  on  the  part  of  pensioner,  or  that  claimant  is  not 
responsible  for  the  separation.  The  action  of  the  Bureau  appealed 
from  is  accordinfflv  reversed. 


FRAtm-SECTTOX  4730  RE\aSED  8TATUTES-SU8PEKSION. 

Henry  E.  Van  Trees. 

No  appeal  lies  to  the  Secretary  of  the  Interior  from  the  action  of  the  Commissioner 
of  Pensions  suspending  payment  of  pension  under  the  provisions  of  section  4720 
of  the  Revised  Statutes  for  fraud  in  procuring  a  special  act  until  the  propriety  of 
re]>ealing  such  special  act  can  be  considered  by  Congress. 

Ai<s!st(nit  Secretary  M,  W,  MiU<ir  to  the  Ccnnmissioiier  of  Pensio^is^ 

May  29,  1903. 

In  the  above  entitled  case  the  claimant  was  granted  a  pension  of  $30 
per  month  by  a  special  act  of  Congress,  approved  July  5,  1884,  for 
partial  loss  of  both  feet,  said  feet  alleged  to  have  been  frozen  while 
claimant  was  engaged  in  suppressing  an  Indian  outbreak  in  the  State 
of  Kansas. 

Under  date  of  February  4, 1903,  the  Bureau  addressed  the  following 
letter  to  the  claimant: 

It  appears  from  the  records  of  this  Bureau  that  you  were  pensioned  November  5, 
18S4,  by  certificate  numbered  280273,  at  the  rate  of  $30  per  month  from  July  6, 1884, 
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• 

for  partial  loss  of  both  feet,  based  on  your  service  as  first  lieutenant , Kansas  Volunteer 
Militia.  The  said  allowance  was  made  under  special  act  of  Congress  approved  July 
5,  1884. 

It  further  appears  from  the  files  in  your  case  that  the  passage  of  the  said  special 
act  was  secured  on  evidence  purporting  to  show  that  your  feet  were  frozen  on  Janu- 
ary 8,  1875,  while  your  command  was  in  active  service  during  an  Indian  invasion  of 
western  Kansas,  and  that  amputation  was  rendered  necessary. 

It  has  since  transpired  that  the  special  act  was  passed  under  a  misrepresentation  of 
the  facts  and  that  your  pension  was  fraudulently  obtained,  as  evidence  adduced  on 
special  examination  shows  that  while  there  was  a  threatened  Indian  invasion  of  the 
southern  border  of  Kansas  in  the  summer  of  1874,  there  was  no  invasion  during  the 
winter  of  1874-75,  and  that  while  the  militia  of  which  you  were  an  officer  were 
enrolled  they  were  not  in  active  service  during  the  said  winter.  The  said  evidence, 
which  includes  an  extract  from  the  session  laws  of  the  Kansas  legislature  of  1875, 
further  shows  that  while  you  were  a  member  thereof,  and  while  on  your  way  to  the 
capitol  to  take  your  seat  in  the  house,  you  had  your  feet  so  badly  frozen  that  amputa- 
tion t)ecame  necessary,  and  by  joint  resolution  Xos.  16  and  17  an  appropriation  was 
made,  giving  you  $500  as  a  measure  of  relief  and  $250  for  the  services  of  your 
medical  attendant. 

Under  the  provisions  of  the  act  of  Congress  of  December  21,  1893,  you  will  be 
allowed  a  period  of  thirty  days  from  receipt  hereof,  in  which  to  file  testimony  in 
rebuttal  of  the  evidence  referred  to,  and  if  the  same  is  not  satisfactory  and  no  suffi- 
cient reason  appears  why  an  extension  of  time  should  be  made,  payments  of  your 
pension  will  be  ordered  suspended,  and  the  papers  in  your  case  will  be  referred  to 
Congress  for  legislation  looking  to  the  termination  of  your  pension. 

This  letter  should  be  returned  with  your  reply,  and  the  evidence  which  must  be 
duly  sworn  to  before  some  officer  authorize<l  to  administer  oaths  should  be  inclosed 
in  an  envelope  addressed  to  the  Commissioner  of  Pensions  and  marked  in  the  lower 
left-hand  comer,  "Board  of  Review." 

It  is  proper  to  add  that  when  it  is  shown  that  fraud  was  perpetrated  in  securing 
the  passage  of  a  special  act,  section  4720,  Revised  Statutes,  authorizes  this  Bureau  to 
suspend  payments  until  the  propriety  of  repealing  the  same  can  be  considered  by 
Congress. 

In  accordance  with  the  above  the  payment  of  claimant's  pension  has 
been  suspended.  He  has  filed  some  aflSdavita,  but  the  Bureau  did  not 
consider  them  sufficient  to  overcome  the  facts  brought  out  on  special 
examination  of  this  case  in  1888. 

Section  4720,  Revised  Statutes,  is  as  follows: 

When  the  rate,  commencement,  and  duration  of  a  pension  allowed  by  special  act 
are  fixed  by  such  act,  they  shall  not  \)e  subject  to  be  varied  by  the  provisions  and 
limitations  of  the  general  pension  law;  but  when  not  thus  fixed,  the  rate  and  contin- 
uance of  the  pension  shall  be  subject  to  variation  in  accordance  with  the  general 
laws,  and  its  commencement  shall  date  from  the  passage  of  the  siHJcial  act,  and  the 
Commissioner  of  Pensions  shall,  upon  satisfactory  evidence  that  fraud  was  perpe- 
trated in  obtaining  such  special  act,  suspend  payment  thereupon  until  the  propriety 
of  repealing  the  same  can  l)e  considered  by  Congress. 

April  11,  1903,  the  claimant  filed  an  appeal  to  the  Department  from 
the  action  of  suspension.     In  the  appeal  he  fifoes  extensivel}^  into  the 
facts  in  the  case.     It  is  clear,  however,  that  an  appeal  will  not  lie  from 
the  action  of  suspension.     The  law  provides  that  payment  of  ^vs.%\si\jL 
in  such  a  case  shall  be  suspended  by  the  Com\ms^\oxv^^  o\  ^<Kv^€^siw^ 
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where  the  evidence  satisfies  him  that  fraud  had  been  practiced  in  secur- 
ing the  special  act, /'until  the  propriety  of  repealing*  the  same  can  be 
considered  by  Congress." 

If  Congress  refuses  to  repeal  the  special  act  the  Commissioner  would 
order  a  resumption  of  payments,  but  should  Congress  repeal  the  act 
the  suspension  would  be  approved. 

Congress  is  the  only  power  to  which  this  claimant  may  present  his 
protest  against  the  right  of  suspension.  The  law  gives  the  Depart- 
ment no  supervisory  jurisdiction  at  this  time.  The  Commissioner  of 
Pensions  has  acted  in  this  matter  in  a  lawful  manner  and  the  suspen- 
sion of  payments  must  stand  until  Congress  has  considered  and  acted 
upon  the  same.  The  question  of  fraud  is  upon  facts  that  may  satisfy 
the  Commissioner  of  Pensions,  and  whether  these  facts  are  sufficient 
to  warrant  a  repeal  of  the  special  act  is  for  Congress  alone  to  say. 

Accordingly,  the  appeal  is  dismissed.     . 


p 


dmsiox  of  pension— act  march  8,  189»— desertion. 
Elizabeth  Martin  v.  David  W.  Martin. 

By  the  term  "Statutory  desertion,*'  as  applied  to  the  act  of  March  3, 1899,  is  meant 
continuous  desertion  for  the  statutory  period  of  over  six  months  subsequent  to 
the  passage  of  said  act. 

The  evidence  in  this  case  not  only  fails  to  establish  statutory  desertion  of  the  wife  by 
her  husband,  within  the  meaning  of  the  first  proviso  of  the  act  of  March  3, 1S99, 
but  also  fails  to  show  desertion  by  pensioner  within  the  general  l^al  definition 
of  that  word  as  applied  to  matrimonial  relations. 

Assistant  Secret  art/  M,  W.  MiUer  to  the  Commissionei'  of  Pensions^ 

May  S9,  1903. 

Mrs.  Elizabeth  Martin  appealed  April  21,  1903,  from  the  Bureau 
action  of  March  12,  1903,  rejecting  her  claim  filed  January  31,  1902, 
for  one-half  the  pension  of  her  husband,  David  W.  Martin,  a  pensioner 
under  certificate  No.  362253,  on  the  ground: 

That  statutory  desertion  is  not  established  within  the  meaning  of  the  act  of  March 
3,  1899. 

Claimant  in  her  appeal  contends  that — 

The  error  complained  of  is  from  rejecting  said  claim  on  the  ground  that  statutory 
desertion  is  not  established  within  the  meaning  of  the  act  of  March  3,  1899,  and  the 
grounds  that  I  rely  upon  for  reversing  or  modifying  the  Bureau  action  appeale<i  from 
by  opening  the  case  before  the  Bureau  that  I  may  have  an  opportunity  to  prove  the 
fact  of  desertion  according  to  the  provisions  of  the  statute,  as  the  Bureau  claims  we 
failed  to  do. 

A  copy  of  the  appeal  appears  to  have  been  duly  served  upon  the 
appellee,  who  has  failed  to  make  answer  thereto. 

Pensioner,  however,  by  his  attorney,  Louis  Benecke,  contended 
before  the  Bureau  that  he  did  not  doisext  e\i\\iu«tTv\.  «X,  wti^  \Kxxi^\  iVsAt  he 
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left  home  July  11,  1901,  to  go  to  Oklahoma  Territory  with  the  advice 
and  consent  of  his  said  wife;  that  he  returned  to  her  in  August,  1901, 
when  she  refused  to  permit  him  to  enter  their  home  or  resume  marital 
relations.  He  admits  that  claimant  is  a  woman  of  good  moral  char- 
acter and  is  dependent. 

The  only  question  to  be  determined  therefore  is  whether  claimant 
has  established  the  fact  that  her  husband  deserted  her  six  months  prior 
to  the  execution  of  her  said  application,  January  27,  1902. 

She  alleged  in  her  said  application  that  her  said  husband  deserted 
her  ''on  or  about  the  10th  day  of  July,  1901." 

Pensioner  admits  leaving  his  wife  on  the  11th  day  of  July,  1901, 
since  which  time  they  have  not  cohabited. 

The  evidence  shows  that  claimant  and  pensioner  were  living  together 
as  husband  and  wife  at  Wyanet,  Bureau  County,  111.,  on  the  10th  day 
of  July,  1901,  on  which  day,  or  the  day  following,  pensioner  left  with 
the  intention  of  going  to  Oklahoma  to  secure  land  for  one  of  his 
children;  that  on  his  way  he  stopped  at  his  daughter's  home  near 
Brunswick,  Mo.,  where  he  was  taken  sick  and  remained  for  several 
weeks,  thereby  being  compelled  to  abandon  his  contemplated  trip  to 
Oklahoma;  that  upon  recovering  from  his  illness  he  returned  to  his 
home  and  claimant  at  Wyanet,  111.,  about  August  6,  1901,  \?here  he 
found  the  door  of  his  home  locked  against  him,  and  cohabitation 
denied  him  by  his  wife. 

The  evidence  wholly  fails  to  show  any  intent  on  the  part  of  pensioner 
to  desert  his  wife  or  any  cause  that  would  legally  justify  her  in  deny- 
ing him  admission  to  his  home  or  her  refusal  to  resume  marital  rela- 
tions with  him. 

It  is  to  be  noted  that  claimant  in  her  appeal  assigns  no  specific  error 
on  the  part  of  the  Bureau  in  rejecting  her  claim,  and  her  said  appeal 
could  be  properly  dismissed  for  noncompliance  with  rule  19,  Rules  of 
Practice,  which  requires  the  appellant  to  specifically  state  the  error  of 
law  or  fact  complained  of  and  the  ground  relied  upon  for  reversing  or 
modifying  the  Bureau  action  appealed  from. 

Such  would  be  the  disposition  of  this  appeal  but  for  the  evident  fact 
that  claimant  has  been  misled  b}^  the  terms  of  the  Bure^-u  used  in  reject- 
ing her  said  claim.  Her  claim  was  rejected  not  because  desertion  was 
not  shown,  but  because  "  statutory  desertion  "  was  not  shown. 

By  the  term  ''statutor^^  desertion,"  as  applied  to  the  act  of  March 
3,  1899,  is  meant  a  continuous  desertion  for  the  statutory  period  of 
over  six  months  subsequent  to  the  passage  of  the  said  act,  and  applies 
to  the  period  of  desertion  and  not  to  desertion  simply. 

The  inference  to  be  drawn  from  the  rejection  would  be  that  the 
period  of  desertion  had  not  been  shown  to  have  continued  for  six 
months  prior  to  the  execution  of  the  application,  but  that  desertion  had 
been  shown,  whereas  the  evidence  shows  tV\«ttwo  di^^^:\jvow^\>aXRN<£^ 
had  beeii  established,  i.  e.,  that  pensioner  Y\ad  noV,  d^^^^V^^A  vX'acvvoax^-. 
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The  Department  when  speaking  of  ''statutory  desertion"  always 
has  reference  to  the  period  of  desertion  named  in  the  statute,  viz, 
over  six  months  subsequent  to  the  passage  of  said  act.  As  stated  in 
the  case  of  Millard  v.  Millard  (12  P.  D.,  263) : 

The  Btatatory  desertion  named  in  said  act  could  not  exist  until  after  the  expiration 
of  six  months  subsequent  to  the  passage  of  said  act.  See  decisions  in  the  cases  of 
Rothery  v,  Rothery  (11  P.  D..  77  and  377),  and  Richards  r.  Richards  (Ibid.,  90). 

When,  therefore,  a  claim  is  rejected  upon  the  ground  that  "statu- 
tory desertion  "  is  not  shown,  it  is  to  be  understood  that  the  evidence 
has  failed  to  show  a  continuous  desertion  for  over  six  months  prior  to 
the  execution  on  the  part  of  claimant  of  her  application  for  one-haif 
her  husband's  pension  under  the  first  proviso  of  the  act  of  March  3, 
1899. 

Where,  as  in  this  case,  the  evidence  wholly  fails  to  show  any  intent 
on  the  part  of  the  husband  to  desert  the  wife,  the  claim  should  be 
rejected  on  the  ground  that  desertion  is  not  established. 

Desertion  begins  with  the  intent  to  desert.  One  can  not  be  deseiled 
while  he  or  she  Consents  to  the  separation,  or  if  either,  by  unjustifiable 
conduct,  has  caused  the  separation.  The  one  who  intentionally^  drives 
the  other  away  is  the  deserter.  The  time  begins  to  run  when  the 
intent  to  desert  is  formed,  but  does  not  run  during  complainant's  con- 
sent to  separation.  Stewart  on  Marriage  and  Divorce,  par.  251  and 
252;  Kothery  v.  Rothery  (11  P.  D.,  77),  Hams  v.  Harris  (12  P.  D.,  7), 
Coat^  V,  Coats  (12  P.  D.,  507),  Smith  v.  Smith  (13  P.  D.,  177),  W^hit- 
ney  v.  Whitney  (13  P.  D.,  301). 

It  appears  from  the  testimony  of  claimant's  daughter  and  son-in-law 
that  after  pensioner  was  sick  at  their  house  in  Brunswick,  Mo.,  in 
July,  1901,  that  claimant  wrote  her  daughter  reprimanding  her  for 
inviting  her  to  visit  them,  October  15,  1901,  stating  in  substance: 

Why  do  you  ask  me  to  come  when  **  the  old  man  "  is  there?  You  know  the  far- 
ther we  are  apart  the  better  it  euita  me. 

This  and  other  testimony  in  the  case  clearly  indicate  that  pensioner's 
absence  from  claimant  was  not  in  opposition  to  her  wishes  or  without 
her  consent. 

The  rejection  of  her  claim  is  therefore  affirmed. 


DEPENDENT   PAllENTS— SECTION  4707,   REVISED    STATUTES,  AND   ACT 

JUNE  27,    1800. 

Ellen  McKenney  (mother). 

Claimant,  who  is  the  owner  of  ground  rent  leaseliold  interests  in  the  city  of  Balti- 
more, Md.,  the  market  value  of  which  ia  admitted  to  be  $2,693,  is  not  dependent 
within  the  meaning  of  section  4707,  Revised  Statutes,  as  amended  by  the  first 
section  of  the  act  of  June  27,  1890,  or  under  any  existing  law  relative  to  depend- 
ent parents. 
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A^ssistant  Secr*4ary  J/.    W,  Mllltr  to  the  Commissioner  of  Pensions^ 

June  ^,  1903, 

Mrs.  Ellen  McKenney,  mother  of  Edgar  A.  McKenney,  deceased, 
late  private  of  Company  K,  Nineteenth  United  States  Infantry,  filed 
by  her  attorney,  April  14,  1903,  a  motion  for  reconsideration  of. 
departmental  decision  of  October  31,  1902,  aflSrming  the  Bureau  action 
of  September  14,  1900,  rejecting  her  dependent  mother's  claim  Na 
712604,  filed  January  29,  190i),  on  the  ground  that  claimant  is  not 
dependent  under  existing  law,  she  owning  property  which  is  fully 
capable  of  providing  her  with  a  comfortable  support. 

It  is  contended  that  the  Department  erred  in  holding  that  she  owned 
real  estate  in  the  city  of  Baltimore,  Md. 

The  following  is  her  contention  as  set  forth  in  her  application  to 
reverse  said  departmental  decision: 

I  regpectfuUy  ask  reconsideration  of  aV)ove  case  because  it  has  been  rejected  by  the 
Department  upon  an  obvious  misconception  of  the  facts  arising  evidently  from  mis- 
understanding the  ground  rent  system  common  in  Baltimore.  The  action  of  the 
Department  is  base4  primarily  upon  the  report  of  the  tax  collector  of  Baltimore  City 
to  the  effect  that  I  am  assessed  for  houses  504  High  street,  415  East  Biddle  street, 
and  1215  Jackson  street,  $5,041. 

The  letters  **L'*  and  **  I"  in  collector's  certificate  seem  to  have  been  overlooked. 
They  mean  lots  and  improvements.  As  a  matter  of  fact  1  have  never  at  any  time 
owned  the  lots  in  question,  although  I  have  been  compelled  to  pay  tax  on  same. 
It  is  shown  in  evidence  that  house  on  Jackson  street  is  subject  to  ground  rent  of 
$15.75,  house  on  High  street  $32,  and  house  on  Biddle  street  $00  ii  year.  Title  to 
said  lots  has  never  passed  to  me — I  merely  acquired  the  leaseholds  subject  to  the 
original  covenants  to  j>ay  all  assessments,  rates,  taxes,  etc.,  on  the  ground.  These 
ground  rents,  if  capitalized  at  4  i)er  cent  tlieir  worth  on  market  to-day,  would  bring 
$2,693— $2,693  deducted  from  $5,116  gives  $2,423  as  assessed  rate  of  my  interest  in 
the  property — and  it  is  obviously  unfair  for  the  Department  to  charge  me  with  own- 
ing fee-simple  interest  in  property,  the  title  to  which  never  passed  to  me,  but  on  the 
contrary  is  a  fixed  and  endless  charge  '*  ninety-nine  years,  renewable  forever," 
against  my  household  interests.  The  statement  in  the  headlines  of  the  decision  being 
absolutely  incorrect  that  I  own  property  assessed  for  $5,116,  I  ask  reconsideration 
and  that  the  peculiar  system  of  real  property  titles  governing  ninety-nine  year  leases 
in  Maryland  be  considered  and  the  question  definitely  settleil  by  the  Department  as 
to  whether  an  income  of  less  than  $133  a  year  Ijars  a  mother's  title  to  {)ension. 

In  the  departmental  decision  complained  of  it  was  held  as  follows: 

The  report  of  the  collector  of  taxes,  Baltimore,  Md.,  filed  in  the  case,  shows  that 
the  claimant  owns  real  estate  in  the  city  of  Baltimore,  Md.,  consisting  of  houses  Nos. 
504  High  street,  415  Biddle  street,  and  1215  Jackson  street,  assessed  at  $5,041.  The 
evidence  shows  that  tliese  houses  yield  the  chaimant  a  gross  rental  of  $552  per  annum, 
whiwh,  after  deducting  a  reasonable  amount  for  outlay,  would  appear  to  afford  a  com- 
fortable living.  It  can  not  be  said,  therefore,  that  she  is  without  other  means  of 
support  than  her  own  manual  lalx)r  within  the  meaning  of  the  terms  of  the  first  sec- 
tion of  the  act  of  June  27,  1890,  amending  the  acts  of  July  14,  1862,  and  March  3, 
1873,  whicli  provides — 

'*That  in  considering  the  pension  claims  oi  dei>endeut  v^T^wV-a   *    *    *    xV^vjJWjfc 
necessary  only  to  show  by  competent  and  sufficveut  e\u\^\\c^  \,\\«l\.  «v\c\\  v^\^\>^.  ^"c 
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parents  are  without  other  nieaiiH  of  sui)port  than  their  own  manual  lalxir  or  tlie  con- 
tributions of  others  not  legally  l)ound  for  their  support." 
The  action  api^ealeci  from  was  proper  and  the  same  is  hereby  affirmed. 

The  statement  in  said  decision  that  "  claimant  own^  I'eal  e^state  in 
the  city  of  Baltimore,"  while  not  strictly  correct  as  a  legal  definition 
of  her  interest,  which,  under  the  laws  of  Mainland,  is  treated  as  per- 
sonalt}'  and  not  as  real  estate,  yet  claimant  in  her  affidavits  allegixl 
that  she  was  the  owner  of  the  property,  and  the  supreme  court  of 
Mar^'land  held  in  the  case  of  Holland  t\  Mayor  of  Baltimore  (II  Md., 
186;  69  Am.  Dec,  195)  that  one  holding  such  an  estate  as  is  held  by 
claimant  was  the  ''owner''  or  "proprietor"'  of  the  property  under  the 
acts  of  1797,  C.  54,  and  1817,  C.  148,  as  construed  in  connection  with 
the  provisions  of  the  act  of  1833,  C.  40,  of  laws  of  that  State  for  cer- 
tain municipal  purposes. 

In  the  case  of  Crowe  v.  Wilson  (65  Md.,  479;  57  Am.  Kep.,  343),  in 
discussing  the  ground-rent  leases  of  Mar3'land,  like  those  under  con- 
sideration in  this  case,  where  b}'  the  t<?rms  of  the  original  lease  a 
leasehold  interest  in  land  was  devised  for  ninetv-nine  vears  %vith  a 
covenant  for  a  perpetual  renewal,  the  court,  l)v  Brj-an,  J.,  say: 

It  is  a  part  of  the  public  history  of  the  State  that  a  very  large  portion  of  the  real 
estate  in  this  city  (Baltimore)  is  held  subject  to  these  leasee.  In  a  vast  numl)erof 
instances  the  rent  reserved  bears  a  very  small  proportion  to  the  actual  value  of  the 
land.  In  a  considerable  number  it  is  only '* one  cent,  payable  if  demanded."  *  *  * 
The  lessee  has  a  right  according  to  the  terms  of  the  covenant  for  peri>etual  renewal 
to  make  his  interest  endure  forever.  It  is  totally  inconsistent  with  this  right  to 
suppose  that  he  has  not  the  absolute  control  and  management  of  his  own  property. 
And  such  has  always  been  the  understanding.  It  may  be  considered  as  the  local 
common  law  of  the  city  of  Baltimore,  founded  upon  a  fixed,  uniform,  invariable 
usage  reaching  back  much  longer  than  a  century.  The  covenant  of  the  reversioner 
is  that  the  tenant  and  his  representatives  may  hold,  occupy,  and  enjoy  the  land 
throughout  all  future  time,^>rovided  they  pay  the  stipulate<l  rent  *  ♦  *  and  do 
not  so  exercise  their  legal  rights  as  to  render  the  reversioner's  rights  insecure. 

Here  the  supreme  court  of  Maryland  speak  of  the  lessee's  estate  as 
*'  his  property,"'  but  it  would  not  be  contended  that  the  court  by  the 
use  of  that  language  intended  to  imply  that  the  lessee  was  the  owner 
of  the  land  in  fee,  or  that  his  title  was  an  exclusive  ownership  of  the 
land. 

So  when  this  Department  used  the  words  in  the  syllabus  of  the 
decision  under  considemtioii,  '' owning  real  estate'"  or  in  the  body  of 
the  decision  "owns  real  estate,"'  it  was  not  intended  to  imply  that 
claimant  was  the  legal  owner  of  the  real  estate,  but  the  words  so  used 
when  taken  in  connection  with  the  context,  which  discusses  the  ques 
tion  of  rents,  show  they  were  intended  to  apply  to  her  right  to  hold, 
occupy,  and  enjo}'  the  land,  and  the  money  benefits  she  derived  from 
her  title  as  lessee. 

It  is  admitted  by  the  claimant  that  the  market  value  of  her  ground- 
rent  leaseholds  is  §2,693.     She  is  not  shown  to  lack  suitable  shelter, 
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food,  clothing,  or  medical  attendance.  She  is  clearly  not,  in  the 
language  of  section  1  of  the  act  of  June  27,  1890,  "without  other 
present  means  of  support "  than  her  own  manual  labor.  The  fact  that 
she  sought  to  conceal  from  the  Bureau  the  knowledge  that  she  pos- 
sessed any  other  property  than  the  house  and  lot  where  she  resided, 
indicates  that  she  realized  that  if  the  facts  were  known  that  she  owned 
the  more  valuable  property  on  High  street  and  on  Biddle  street,  sub- 
ject to  the  ground  rent,  aside  from  the  propert}^  oh  Jackson  street 
where  she  resided,  she  would  fail  to  establish  her  right  to  pension  as 
a  dependent  mother. 

In  her  affidavit  executed  Februarv  13,  1900,  she  testified  as  follows: 

I  have  owned  no  property  whatsoever  excejrt  the  house  in  which  I  reside.  I  have 
DO  stocks,  bonds,  other  real  estate,  nor  any  securities  of  any  kind,  l)ut  am  without 
present  means  of  support. 

In  a  subsequent  affidavit,  executed  August  21,  1900,  she  testified  as 
follows: 

My  attention  has  ))een  called  by  my  attorney  to  the  discrepancy  l>etween  my 
former  statement,  corro)x)rated  by  witnesses  Amelia  Mild  and  Jennie  Rowe,  that  the 
only  proi)erty  I  owned  was  Nos.  1215  Jackson  street,  504  High  street,  and  415  Biddle 
street.  *  *  ♦  The  only  explanation  I  have  to  offer  you,  sir,  is  that  I  was  told  not 
to  tell  you.  Old  Mrs.  Young  says  to  me,  "Don't  you  say  anything  about  owning 
those  other  houses,"  so  I  told  you  only  of  the  one  in  which  I  formerly  lived. 

B}'  the  provisions  of  the  act  of  July  T,  1898,  amendatory  of  section 
4746,  Revised  Statutes,  ever}'  person  who  knowingly  or  willfully 
makes  or  aids,  or  assists  in  making,  or  in  any  wise  procures  the  making 
or  presentation  of  any  false  or  fraudulent  affidavit  concerning  any 
claim  for  pension,  subject  themselves  to  a  fine  not  exceeding  $500,  or 
imprisonment  for  a  term  of  not  more  than  five  years. 

Claimant  has  not  only  failed  to  show  that  she  is  dependent  within 
the  meaning  of  section  4707,  Revised  Statutes,  as  amended  by  the  first 
section  of  the  act  of  June  27,  1890,  or  any  existing  law  relative  to 
dependent  parents,  but  if  she  knowingly  or  willfulh'  made  her  said 
first  affidavit  she  subjected  herself,  and  those  who  assisted  her  in 
making  her  false  and  fraudulent  affidavit,  to  indictment  and  criminal 
prosecution. 

The  motion  for  reconsidemtion  is  overruled. 


restoration— acrr  of  march  8,  1901— remarriage— dr\"orce. 

Susannah  Elmore,  formerly  Long  (as  widow). 

Claimant's  pension  under  tlie  general  law  having  terminate<i  by  reason  of  her  eiib- 
sequent  marriage  to  a  man  who  procurer!  a  divorce  from  her,  she  is  not  twl\\Ks^ 
to  restoration  under  the  act  of  March  3,  1901. 
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Assistant  Seci^etary  M.   W,  Miller  to  the  Co7nmi4s»ifmer  of  Pensions^ 

June  iy  1903, 

Susannah  Elmore,  formerly  Long,  whose  pension,  under  the  general 
law,  as  widow  of  James  B.  Long,  late  corporal  of  Company  G,  Ninety- 
ninth  Indiana  Volunteer  Infantr}^,  terminated  upon  her  remarriage  to 
Preston  Page,  November  10,  1867,  filed  a  declaration  August  1,  1901, 
for  restoration  4:o  the  rolls,  alleging  that  her  pension  terminated 
because  of  her  marriage  to  John  Elmore  on  May  11,  1881;  that  said 
Elmore  died  May  3,  1896,  and  that  she  did  not  remarry  after  the  sol- 
dier's death  except  to  said  Elmore. 

Said  claim  was  rejected  February  27,  1903,  on  the  stated  ground 
that— 

claimant  has  no  title  to  pension  under  the  act  of  March  3^  1901,  as  her  second  hus- 
band (Preston  Page)  secured  the  divorce — ^not  upon  her  own  application. 

From  this  adverse  action  claimant  filed  an  appeal  March  18,  1903, 
contending  that  said  action  is  contrary  to  the  law,  and  that  the  testi- 
mony shows  that  she  was ''  without  fault  in  any  of  the  matters  alleged." 

The  evidence  in  this  case  consists  of  the  affidavits  of  claimant  and  of 
sundry  witnesses,  who  testify  to  various  matters  of  minor  importance 
to  the  vital  issue  in  this  case,  except  the  testimon}'  of  a  sister,  Nancy 
Jester,  who  swears  that  claimant  was  first  married  to  the  soldier,  sec- 
ond to  Mr.  Page,  and  third  to  Mr.  Elmore,  and  that  she  has  not  remar- 
ried since  dissolution  of  her  marriage  to  Mr.  Page,  except  to  said 
Elmore;  and  a  copy  of  the  decree  entered  at  the  April,  1873,  terra  of 
the  circuit  court  of  Morgan  County,  Ind.,  by  which  plaintiff  was 
granted  a  divorce  in  the  case  of  Preston  Page  i\  Susannah  Page,  said 
decree  having  been  granted  May  24,  1873. 

The  evidence  in  this  case  shows  conclusivelv  that  said  divorce  was 

ft' 

not  obtained  by  claimant  upon  her  own  application^  and,  that  being 
true,  the  question  sought  to  be  raised  in  the  appeal  as  to  whose  fault 
it  was  that  led  to  the  legal  dissolution  of  the  marriage  can  not  prop- 
erly be  here  considered. 

The  language  of  the  act  of  March  3,  1901,  upon  the  subject  of  res- 
toration of  pensionable  status  to  a  widow  whose  pension  was  terminated 
by  her  remarriage  is  plain  and  the  meaning  unmistakable.  It  is  as 
follows: 

*  *  *  whose  name  has  been  or  shall  hereafter  l)e  dropped  from  said  pension 
roll  by  reason  of  her  marriage  to  another  person,  who  has  since  died  or  shall  here- 
after die,  or  from  whom  she  has  heretofore  or  shall  be  hereafter  divorced,  upon  her 
own  application  and  without  fault  on  her  part,  and  if  she  is  without  means  of  sup- 
port other  than  her  daily  labor  as  defined  by  acts  of  June  twenty-seventh,  eighteen 
hundred  and  ninety,  and  May  ninth,  nineteen  hundred,  shall  be  entitled  to  have  her 
name  again  placed  on  the  yjension  roll.     *    *    * 

This  law  clearly  contemplates  that  its  benefits  may  be  availed  of  by 
only  such  widows  as  have  procured  ad\voTee  owlWvc  o>Nw«L\ipUcation. 
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That  imperatively  necessary  condition  precedent  is  not  established 
in  the  case  at  bar,  but,  on  the  contrary,  it  satisfactorily  appears  from 
the  evidence  that  her  former  husband,  Preston  Page,  secured  the 
divorce.  The  further  provision  of  the  law,  ''without  fault  on  her 
part,"  is  only  an  additional  requirement  in  cases  where  the  wife  pro- 
cures the  divorce  ."  upon  her  own  application,"  and  therefore,  under 
the  evidence  in  this  case,  that  portion  of  appellant's  contention  relating 
to  the  question  of  ''fault"  can  have  no  important  bearing. 

After  a  careful  consideration  of  all  the  facts  and  circumstances  of 
this  case,  as  disclosed  by  the  record,  the  Department  is  of  the  opinion 
that  the  action  of  the  Bureau  in  rejecting  the  claim  upon  the  grounds 
stated  was  not  error,  and  it  is  hereby  affirmed. 


EVIDENCE— SPEC'lAT^  KXAMIXATION— BURDEN  OF  PROOF. 

John  E.  Neary. 

The  evidence  in  this  case  does  not  conform  to  the  requireni(*nts  as  to  the  character 
and  quantity  of  proof  necessary  to  establish  claims  of  this  class. 

As  it  does  not  appear  from  tlie  evidence  that  the  claim  is  a  meritorious  one,  or  rea- 
sonably probable  that  testimony  could  be  obtained  to  legally  establish  its  merits, 
such  a  prima  facie  case  as  contemplated  by  the  rules  of  the  Bureau,  which  have 
been  approved  by  the  Secretary  of  the  Interior,  governing  special  examinations 
has  not  been  presented. 

The  enactments  of  Congress  relating  to  s]>ecial  examinations  conferred  no  new  rights 
upon  applicants  for  pension,  nor  do  they  in  any  manner  shift  from  them  the 
burden  of  legally  establishing  their  claims. 

Asswfifnt  Secretary  M,    IF.  Miller  to  the   O^mmiMSHmer  of  Pe7isio7}S^ 

June  5,  19Q3. 

This  appellant,  John  E.  Neary,  served  from  Ma}'  22,  1861,  to  June 
2,  1863,  in  Company  I,  Thirty-third  New  York  Volunteer  Infantry. 
June  30,  1880,  he  applied  for  a  pension  under  the  general  law,  alleg- 
ing that — 

On  or  alx>ut  the  10th  day  of  July,  1802,  he  became  afflicted  with  the  heart  disease, 
which  resulted  from  exposure  while  recovering  from  a  severe  attack  of  the  diarrhea. 

This  claim,  No.  520565,  was  rejected  on  January  3,  1902,  on  the 
ground  of — 

No  record,  no  medical  or  other  satisfactory  evidence  showing  origin  in  service  and 
existence  at  discharge,  and  claimant's  declared  inability  to  furnish  such  satisfactory 
evidence. 

From  this  action  an  appeal  was  taken  on  January  18,  1902.  In  the 
appeal  it  is  contended  that  this  action  was  erroneous  in  that — 

It  certainly  appears  from  this  evidence  that  the  soldier  has  established  a  prima 
facie  ca«e,  on  account  of  disease  of  heart,  having  ftled  Wve  «L^Aa.\\\a  ^V  \^<2>  <Q>\\v>a. 
officers,  proving  origin,  whereas  the  affidavit  ol  one  ofl^cer  \%  ovAn  Xiftsfc^aax-^  \si  \xv«^\. 
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the  requirement,  and  hafl  clearly  proven  the  existence  of  diseasie  of  heart  at  liis^'hai^ 
and  since  that  time. 

In  view  of  the  above  facts,  we  contend  that  a  special  examination  should  have 
been  affonled  this  case  before  final  adjudication,  or  that  it  should  have  been  favor- 
ably adjudicated,  and  we  therefore  request  a  review.     *    *    * 

Apparently  it  is  not  seriously  contended  that  the  evidence  on  file  is 
sufficient  to  prove  that  the  alleged  heart  disease  is  of  service  origin, 
but  that  a  prima  facie  case  has  been  made,  thus  shifting  the  burden  of 
supplying  further  evidence  confirmatory  of  the  merits  or  demerits  of 
the  claim  upon  the  Pension  Bureau.  In  other  words,  it  seems  to  be 
the  contention  of  claimant  that  the  tiling  of  evidence  which  tends  to 
prove  the  allegations  of  the  declaration  by  some  process  of  law  or  in 
conformity  with  the  practice  prevalent  in  the  Bureau  shifts  the  burden 
of  procuring  further  evidence  upon  the  Bureau.  This  view  is  not 
warranted  either  by  the  acts  of  Congress  or  the  practice  in  vogue  in 
the  Bureau.  The  employment  of  special  examiners  to  aid  in  the  adju- 
dication of  pending  claims  (when  attempted  fraud  is  not  suspected) 
was  first  authorized  bv  the  act  of  Julv  ^26,  1S82  (section  47W,  Revised 
Statutes),  wherein  it  was  enacted  that — 

The  Commissioner  of  Pensions  is  authorized  to  detail  from  time  to  time  clerks  or 
persons  employed  in  his  office  to  make  s|)ecial  examinations  into  the  merits  of  such 
pension  or  bounty  claims,  whether  pending  or  adjudicate<l,  as  he  may  deem  proper. 

This  (enactment  conferred  no  new  rights  upon  applicants  for  pension, 
nor  did  it  remove  from  them  any  part  of  the  burden  of  proving  their 
claims  in  conformity  with  law  and  to  the  satisfaction  of  the  officers 
intrusted  with  its  administration.  In  establishing  the  rules  governing 
the  practice  of  adjudicating  pension  claims  the  Commi.ssioner  of  Pen- 
sions, with  the  approval  of  the  Secretary  of  the  Interior,  promulgated 
tlie  following  (Treatise  on  the  Practice  of  the  Pension  Bureau, 
page  78): 

1.  Under  the  provisions  of  section  4744  of  the  Revised  Statutes,  as  amended  July 
25,  1882,  a  special  examination  may  be  had  of  ail  classes  of  claims  for  i»ension, 
whether  ]>ending  or  adjudicate<l,  when  deemed  proper  by  the  Bureau.  Three 
classes  of  claims  only  should  be  referred  for  sjjecial  examination: 

(a)  Those  in  which  the  claimant  has  presented  a  prima-facie  case  an<l  a  well- 
grounded  <loubt  arises  as  to  the  genuineness  of  the  claim,  whether  the  same  be 
pending  or  adjudicated. 

(It)  Those  in  which  there  is  an  adverse  recortl  of  such  a  character  that  it  may  be 
overcome  l)y  evidence  obtained  through  a  special  examination,  the  claimant  having, 
upon  ex-parte  testimony  of  commissioned  officers,  or  such  medical  evidence  as  may 
be  re<]uired  according  to  the  character  of  the  claim,  presented  a  prima-facie  case. 

(c)  All  other  cases  where  a  claimant  has  presenteil  a  prima-facie  case,  it  ap()earing 
that  the  claim  is  meritorious,  but  the  character  of  the  evidence,  whether  f>arol  or 
record,  is  not  such  as,  under  the  rules  of  the  Bureau,  is  required  to  establish  a  claim 
for  the  particular  disability  alleged  and  the  claimant  is  unable  to  comply  with  thuee 
requirements. 

2.  It  is  not  to  l)e  understood  that  all  such  cases  as  mentioned  should  be  referred 
for  special  examination,  but  only  such  may  be  examined.     No  claim  of  the  first  class 
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mentioned  should  be  specially  exaniine<l  unless  the  doubt  referred  to  is  well  grounded 
and*  founded  u()on  facts  elicited  by  the  Bureau  in  the  usual  manner,  or  upon  infor- 
mation and  evidence  voluntarily  furnished  by  reliable  persons,  or  upon  the  face  of 
the  papers. 

3.  It  is  not  every  discrepancy  that  appears  in  the  evidence,  or  improbability  that 
is  claime<l,  that  will  justify  a  special  examination.  Only  discrejyancies  of  such  a 
character  and  such  improbabilities  which  raise  a  doubt  and  which  claimant  fails  to 
satisfactorily  explain  will  justify  a  special  examination.  Before  a  j^>ecial  examina- 
tion is  had  in  <*ases  of  the  second  or  third  cla*»s,  the  Bureau,  uix)n  the  facts  presented, 
should  be  satisfied  that  the  claim  possesses  too  much  merit  to  warrant  rejection,  but 
that  under  the  practice  of  the  Bureau  they  are  inadmissible.  Sound  judgment  should 
be  exercised  in  this  class  of  cases,  for  it  is  not  intended  to  sj)ecially  examine  all  cases 
which  the  claimants  are  unable  to  prove,  but  only  such  claims  as  are  established 
prima  facie  but  in  which  a  well-grounded  doubt  arises  upon  the  evidence. 

4.  The  chief  object  of  a  special  examination  in  any  given  case  is  twofold: 
{a)  To  protect  the  Bureau  against  claims  which  are  not  genuine. 

(/>)  To  obtain  the  real  facts  in  just  and  lawful  claims  whicdi  are  inadmissible  upcn 
ex-parte  testimony. 

Before  applying  these  rules  to  this  claim,  it  is  necessary  to  ascertain 
what  are  the  ""  requirements,"  "  under  the  rules  of  the  Bureau,"  as  to 
the  quality  and  cjuantity  of  proof  necessar}'  to  esta})lish  a  claim  under 
the  general  law.  In  the  case  under  consideration  there  is  no  record 
of  treatment  for  the  alleged  disease  of  heart,  nor  is  there  any  medical 
evidence  showing  its  existence  prior  to  the  date  of  the  application. 
Therefore  the  proof  of  the  incurrence  and  continuance  of  the  alleged 
cause  of  disability  is  dependent  alone  on  lay  testimony.  The  charac- 
ter of  proof  necessary  to  establish  service  origin  of  obscure  diseases, 
such  as  the  one  alleged  in  this  claim,  has  been  duly  considered  and 
determined,  as  shown  by  the  following  rule,  found  on  page  28  of  the 
treatise  heretofore  quoted  from: 

As  a  general  rule,  it  may  be  state<l  that  lay  testimony,  when  unsupi)orted  by  the 
record  or  by  medi(^l  evidence,  and  date<l  years  after  the  discharge  of  the  soldier,  can 
not  Ix?  accepted  as  proof  of  service  origin  of  obscure  diseases.  To  show  origin  in  the 
service,  medical  evidence  must  generally  ])e  produced;  but  there  is  no  established 
rule  on  this  subject,  the  circumstances  surrounding  these  cases  rendering  it  imprac- 
ticable to  adopt  one.  If  it  is  clearly  shown  that  such  evidence  is  not  within  reach  of 
the  claimant,  iie  should  l)e  refjuired  to  furnish  medical  evidence  showing  that  such 
diseases  existed  when  he  returned  from  the  service  or  within  a  rea.sonable  time  after 
his  discharge. 

2.  The  testimony  of  the  surgeon  who  treated  the  claimant  for  the  alleged  disease 
in  the  serx'ice  is  sufficient  to  show  origin,  but  if  that  can  not  be  had,  and  there  is 
me<lical  evidence  of  condition  at  or  within  a  reasonable  time  after  discharge,  then 
that  of  an  officer,  first  sergeant,  or  two  comrades  will  Ik?  accepte<l  to  show  origin, 
provide<l  they  give  such  a  specific  description  of  the  symptoms  of  the  disease  as  to 
show  themselves  competent  witnesses. 

It  is  therefoi"e  apparent  that  this  ''claimant  is  unable  to  comply 
with  these  requirements,"  and  to  that  extent  his  claim  is  in  the  class 
provided  for  in  the  third  sulKlivision  of  paragraph  1  of  the  rule 
relating  to  special  examinations.     But  vu  add\t\ow  Vo  \Xiv^  xvi^A^\\^\v\fexX» 
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it  must  appear  that  the  *'chiiniaiit  has  presented  a  prima-faeie  case,  it 
appearing  that  the  cUiiin  is  meritorious."  A  prima-fafie  case,  as  the 
phrase  is  liere  used,  means  something  more  than  that  one  or  more 
witnesses  have  in  a  general  wa}'  testified  to  the  in<*urrence  and  con- 
tinuance of  some  disease.  It  means  that  it  must  ap|iear  from  the 
evidence  that  the  witnesses  (if  the  prima-facie  case  is  sought  to  be 
established  by  parol  testimony)  were  so  situated  that  the  facts  testified 
to  by  affidavit  would  be  natumllv  known  to  them,  and  that  as  a  matter 
of  fact  the}'  could  and  did  have  such  a  personal  knowledge  of  thorn  as 
would  make  their  testimony  competent  and  material;  and  it  must 
further  appear  that  such  data  has  been  furnished  by  the  (*laimant  as 
to  make  it  reasonably  probable  that  if  the  witnesses  who  have  testified 
should  fully  sustain  their  foniier  testimony,  or  like  evidence  couLl  i>e 
furnished  bv  other  witnesses,  the  claim  was  meritorious.  In  fact,  it 
must  appear  that  it  is  probable  that  testimony  could  be  obtained  on 
the  special  examination,  sufficient,  both  as  to  quantity  and  quality,  to 
clearly  estal)lish  the  merit  of  the  claim.  It  is  not  the  duty  of  the 
Bureau  to  take  upon  itself  the  l)urden  of  procuring  evidence  to  estal>- 
lish  a  claim  on  the  mere  supposition  that  it  may  be  meritorious.  Its 
merit  must  be  proven  l>v  the  claimant,  with  such  assistance  as  is  pro- 
vided by  law  where  it  is  probable  that  the  claim  is  meritorious  and 
that  the  claimant  would  be  otherwise  unable  to  procure  satisfactory 
evidence. 

In  the  case  now  under  considei*ation  but  one  witness,  in  addition  to 
the  claimant,  testified  to  the  incurrence  or  existence  of  the  alleged 
disease  of  heart  in  service.  Capt.  Edward  E.  Root,  the  commanding 
officer  of  claimant's  company,  in  his  affidavit  of  ffanuary  31,  1887,  said: 

That  the  said  John  E.  Neary  *  *  ♦  on  or  about  the  14th  day  of  August,  1862, 
became  disabled  in  the  following  manner,  viz,  that  while  l.)eing  in  the  Burgeon's 
charge  near  Harrisons  Landing,  Va.,  and  not  being  provided  with  proper  shelter 
and  attention,  did  contract  fever  and  heart  disease  from  the  exjwsure  incident  thereto, 
and  was  sent  to  Bedloe  Island  Hospital,  New  York  Harbor,  after  which  to  c!onva- 
lescent  camp  No.  2,  and  thence  to  Geneva,  N.  Y.,  to  he  mustered  out. 

The  records  show  that  this  witness  was  absent  from  the  command 
for  thirty  days  from  July  17,  1862,  and  that  the  claimant  was  absent 
sick  in  a  hospital  or  convalescent  camp  from  some  time  in  Juh%  1862, 
to  within  a  few  days  of  his  discharge,  hence  Captain  Root  had  no 
opportunity  for  more  than  a  few  days'  observation  of  the  claimant's 
condition.  It  is  therefore  apparent  that  this  witness's  testimony,  he 
being  a  layman,  was  based  upon  something  other  than  his  personal 
knowledge  of  the  facts  testified  to.  It  is  not  as  if  the  disease  of  heart 
was  a  disease  easily  recognized  by  laymen:  but  its  sj^mptoms  and 
manifestations  are  such  that  no  lavman  with  but  a  few  days'  observa- 
tion  during  the  time  of  its  incipienc}'  could  have  any  actual  personal 
knowledge  of  its  existence. 
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Several  witnesses  testified  to  the  existence  of  heart  disease  from  a 
short  time  after  discharge  until  the  date  of  the  application,  but  there 
is  no  medical  evidence  covering  a  period  earlier  than  the  year  1882. 
There  is  a  conflict  of  opinion,  however,  among  the  physicians  who 
have  examined  him  as  to  the  existence  of  an  organic  disease  of  the 
heart  prior  to  1890.  The  reports  of  medical  examinations  made  in 
1883  and  1887  show  some  functional  disturbances,  but  no  organic  dis- 
ease. It  can  be  readily  seen  that  the  evidence  of  continuance,  con- 
sidering the  obscure  nature  of  the  disease,  is  very  uncertain  and 
unsatisfactory;  it  certainly  does  not  prove  the  existence  of  the  disease 
at  discharge. 

When  this  evidence  is  considered  it  is  apparent  that  it  is  insuflicient 
to  prove  that  the  alleged  disease  of  heart  is  of  service  origin;  nor  does 
it  fairly  show  that  evidence  is  obtainable  to  prove  the  allegations  of 
the  declaration.  In  fact,  the  claimant  in  his  affidavit  has  stated  that 
he  is  unable  to  procure  any  additional  or  better  evidence  to  establish 
his  claim.  It  does  not  appear,  therefore,  that  a  prima  facie  case  has 
been  presented,  or  that  there  is  data  in  the  record  that  makes  it  at  all 
probable  that  the  claim  could  be  legally  established. 

The  action  complained  of  is  therefore  affirmed. 


restoration-marriage— remarriage— voin  marriage. 

Hannah  Kingsley  (widow). 

The  evidence  showing  that  the  claimant's  remarriage,  by  which  her  name  waa 
dropped  from  the  rolls,  was  a  nullitv,  she  is  entitled  to  restoration  from  date  of 
dropping. 

Asswta}}f  Secretary  M,    W.  Miller  to  the  Omnnissiover  of  Peni<ion8^ 

June  5,  1903. 

Hannah  Kingsley,  a^s  widow  of  Alonzo  Kingsley,  private,  Company 
K,  Seventy-seventh  Illinois  Volunteer  Infantry,  filed  a  claim  for  res- 
toration to  the  rolls  under  the  general  law%  August  6,  1901,  and  her 
name  was  restored  to  said  rolls  in  the  following  language: 

Approved  for  restoration  from  date  of  dropping,  Octol>er  4, 1892;  deduct  i)aymentfl 
from  December  13,  1892,  to  March  31,  1899,  both  dates  inclusive,  during  the  time 
she,  claimant,  was  living  with  A.  H.  Trophagan  as  his  wife.  Claimant's  marriage 
to  Trophagan,  December  13,  1892,  was  dissolved  and  annulle<l  by  the  chancery  court 
of  Stark  County,  111.,  at  the  September  term  of  1899. 

April  9,  1903,  the  claimant,  b}'  her  attorne}^  filed  an  appeal  to  the 
Department,  contending  that  the  Bureau  acted  without  authority  of 
law  in  deducting  pa3'ments  from  date  of  her  alleged  remarriage  until 
it  was  declared  null  and  void. 

The  record  discloses  that  the  soldier  died  April  1^  l^^^.^%.xvWv\^^ 
widow  (the  claimant)  was  granted  a  pension  yxwdi^Y  \\i^  ^^w^v«\  Vc^  > 
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which  .she  drew  until  October  4,  1892,  when  her  nanie  was  dropped 
from  the  rolls  on  account  of  her  leniarriage,  November  13,  1892,  to 
one  A.  H.  Trophagan. 

In  her  declaration  claimant  made  the  following  statement: 

That  on  the  13th  day  of  November,  1892,  she  was  niarrieil  to  Andrew  H.  Tro- 
phagan in  Stark  Ojunty,  111.,  in  the  town  of  Wyoming,  and  that  she  c*easetl  to  draw 
her  pension  on  account  of  her  remarriage;  that  at  the  time  of  said  remarriage  she 
had  no  knowledge  that  the  said  Andrew  H.  Trophagan  had  not  been  divon-ed  from 
his  wife,  Susan  Trophagan,  but  was  informed  by  him  that  he  hsuX  been  divorced 
from  her;  that  said  information  was  untrue  and  deceptive;  that  aDiant  entere«i  into 
said  marriage  ceremony  in  goo<i  faith,  supposing  it  legal  and  binding.  When  she 
found  the  said  Andrew  H.  Trophagan  had  another  wife  living  from  whom  he  ha<l  not 
been  divorced  she  ceased  to  live  with  him,  an<l  took  le^l  proceeiiings  to  have  her 
marriage  with  him  annulled,  and  she  refers  to  the  evidence  herewith  filed  showing 
such  annulment.  She  declares  she  is  still  the  widow^  of  the  said  Alonzo  Kingsley; 
that  she  was  never  married  since  his  death,  except  to  the  said  Andrew  H.  Tropha- 
gan, which  marriage  has  l:)een  annulled. 

A  certified  copy  of  a  decree  of  the  circuit  court  of  Stark  County, 
111.,  in  the  September,  1899,  term  thereof,  was  filed  in  the  case,  in 
which  is  the  following  judgment: 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  marria^ 
between  the  said  complainant  and  the  said  defendant  be,  and  the  same  is  hereby, 
di8.«olved  and  annulled,  and  the  said  parties  are,  and  each  of  them  is,  freed  from  all 
the  obligations  thereof. 

The  decree  also  recites  the  fact  that  Andrew  H.  Trophagan  married 
claimant  while  he  had  an  undivorced  wife  living. 

With  the  papers  in  the  case  was  the  following  report  from  your 
Bureau  in  response  to  the  appeal: 

Respectfully  transmitte<i  to  the  honorable  Secretary  with  the  opinion  that  the 
action  appealed  from  should  be  adhered  to.  It  is  held  by  this  Bureau  that  jjensions 
should  not  be  paid  to  widows  for  any  period  during  which  they  lived  with  and  were 
supported  by  men  alleged  to  be  their  husbands.  This  view  is  supporte<l  by  the  Sec- 
retary's decision  in  Vol.  11,  P.  D.,  403,  in  case  of  Phoebe  Ann  Coburn,  now  Robbius. 

The  case  above  cited  is  not  in  point  with  the  one  under  considenUion 
from  any  point  of  view,  nor  is  there  any  reasoning  that  can  make  the 
two  cases  in  any  degree  analogous: 

In  the  Coburn  case  (supra)  the  claimant  was  married  to  one  Butter- 
field  V.  Coburn  prior  to  the  civil  war.  In  18(U  he  enlisted  in  the  mili- 
tary service  of  the  United  Stjites  and  was  discharged  in  1863.  On  his 
return  home  to  claimant  he  evinced  a  roving  disposition,  and  was  fre- 
quently absent  from  home.  During  one  of  these  absences  the  claimant^ 
in  1866,  married  one  A.  J.  Pebbles,  and  continued  to  live  with  him  bs 
his  wife  until  18.S0,  when  he  deserted  her.  The  claimant  learned  after 
her  marriage  to  Pebbles  that  Coburn  was  living  and  that  he  did  not 
die  until  1871.     In  the  course  of  the  opinion  the  Department  said: 

It  is  clearly  shown  that  the  claimant,  for  several  years  before  the  soldier's  death 
(during  part  of  which  time,  at  least,  she  Vwew  \\\«i\,\\fe  v;«a«X\N^>i  ^xv(\  Vst  wuve  veare 
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thereafter,  passed  as  the  wife  of  Pebbles.  She  cohabited  with  him,  bore  his  name, 
and  after  he  left  her  claimed  a  wife's  interest  in  his  property.  In  so  far  as  she  could, 
and  with  a  full  knowledge  of  the  facts,  she  renounce<i  her  matrimonial  connections- 
with  Coburn  and  proclaimed  herself  the  wife  of  Pebbles.  It  has  been  held  by  the 
Dei>artment  in  several  similar  cases  that  a  woman  is  estopped  by  such  conduct  from 
subsequently  denying  the  validity  of  the  second  marriage  in  order  to  obtain  pension 
as  the  widow  of  the  first  husband.  (See  Digest  of  Pension  and  Bounty  Land  Deci- 
sions, J).  433,  and  cases  cited. ) 

The  gist  of  the  decisions  of  the  Deimrtiiient  on  this  question  cited 
above  is  shown  by  a  reference  to  the  Digest,  as  follows: 

The  living  and  cohabiting  of  a  widow  pensioner  with  a  man  and  being  known  and 
recognized  as  his  wife  constitute  such  a  remarriage  as  will  deprive  her  of  her  pension. 
(Mary  Banks,  4  P.  D.,  O.  S.,  438.) 

Where  the  question  of  remarriage  of  a  widow  of  a  soldier  is  involved,  cohabitation 
as  a  wife  with  some  man  estops  her  from  obtaining  a  pension.  (Mother  of  Joseph 
A.  Winn,  5  P.  D.,  O.  S.,  110.) 

Even  though  no  marriage  ceremony  is  shown  to  have  been  performed,  the  nmtual 
recognition  of  the  parties  as  husband  and  wife,  their  reputation  as  such,  and  the 
admissions  of  the  wife  estop  her  from  claiming  pension  as  the  soldier's  widow. 
(Harriet  K.  Kingsbury,  7  P.  D.,  0.  S.,  19.) 

It  will  be  noted  that  these  cases  turn  upon  the  point  that  the  claim- 
ants, b}'  their  conduct,  and,  as  a  matter  of  fact,  by  their  remarriage  at 
common  law,  were  not  to  be  held  as  the  widows  of  the  soldiers  for 
pensionable  purposes.  , 

In  the  case  under  consideration  the  claimant  entered  into  a  marriage 
with  Trophagan  in  good  faith.  So  far  as  legal  forms  could  go,  she 
became  his  wife.  But  the  fact  was  he  lacked  capacity  to  marry.  He 
had  an  undivorced  wife  living.  The  marriage  was  null  and  void,  and 
was  so  adjudged  and  decreed  by  a  court  of  competent  jurisdiction. 
When  that  decree  was  entered  the  claimant  stood  in  the  position  of 
not  having  been  remarried.  As  a  matter  of  fact,  she  never  had  been 
married  to  Trophagan. 

In  the  Coburn  case  the  claimant  was  seeking  to  take  advantage  of 
her  own  wrong.  She  married  Pebbles  in  haste  and  lived  with  him 
for  many  years,  knowing  she  was  not  his  lawful  wife.  In  this  case  as 
soon  as  the  facts  became  known  to  the  claimant  she  sought  legal  means 
to  nullify  a  marriage  which,  though  entered  into  in  good  faith,  was, 
as  a  matter  of  fact,  void. 

In  the  case  of  Marv  L,  Moore  (3  P.  D.,  O.  S.,  72)  the  Department 
held: 

The  widow's  remarriage  to  a  man  who  then  had  an  undivorced  wife  living  is  no 
bar  to  her  pension,  such  marriage  being  declared  void  by  the  laws  of  the  State  where 
solemnized. 

This  rule  of  law  in  this  class  of  cases  has  been  uniformly  followed 
bj'  the  Department. 

This  somewhat  extended  discussion  of  so  \>la\tv  «l  -^xo^^VCxckW  ^Wnv»^ 
has  been  bad  tor  the  reason  that  it  appears^  itowv  IW  ioJ^o^vcv^  ^v^  ^^ 
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a  re-reviewer  of  the  Bureau,  that  the  money  was  withheld  from  this 
claimant  in  accordance  with  practice: 

Under  tlie  present  practice  we  should  withhold  pension  during  the  period  that 
this  claimant  live<l  with  Andrew  H.  Trophagan  as  his  wife. 

If  there  i«  a  practice  in  the  Bureau  holding,  in  conformity  to  the 
above  slip,  in  such  ceases  as  the  one  under  consideration,  it  is  erroneous 
and  should  be  discontinued. 

To  hold  that  this  claimant,  who,  as  a  matter  of  law,  never  was  mar- 
ried to  Trophagan,  should  l>e  restored  to  her  pension,  subject  to  a 
deduction  for  the  years  she  lived  with  him,  is  pure  legislation  upon  the 
part  of  the  Bureau. 

Section  4708,  Revised  Statutes,  is  as  follows: 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  sister  entitled  to 
pension  shall  not  bar  her  right  to  such  j:)en8ion  to  the  date  of  her  marriage,  whether 
an  application  therefor  was  filed  before  or  after  such  marriage;  but  on  the  marriage 
of  any  widow,  dependent  mother,  or  dependent  sister  having  a  pension,  such  pen- 
sion shall  cease. 

As  a  matter  of  law  and  fact,  this  claimant  never  was  remarried,  and 
her  title  is  clear  to  restoration  to  the  rolls  from  the  date  her  name  was 
dropped  on  account  of  an  alleged  remarriage. 

The  action  of  the  Bureau  from  which  the  appeal  was  filed  is  reversed, 
and  the  papers  are  returned  for  a  read  judication  of  the  claim  in  con- 
formity with  this  opinion. 


attorne ys—forfeituue— rec  ogxitiox. 

Samuel  E.  Van  Antwerp  (claimant), 

C.  E.  FooTE  (attorney). 

Where  an  attorney  has  rendered!  no  material  ser\nce  in  a  claim  for  more  than  one 
year,  and  by  such  failure  is  in  default,  the  Bureau  may  properly  refuse  to  accord 
him  further  recognition,  although  the  claimant  has  not  apiK>inted  another  attor- 
ney to  continue  the  prosecution  of  the  claim. 

Asfilstant    Secretary   M,     W.    Miller   to  Commissioner    of   Pensiom^ 

June  10,  1903, 

C.  E.  Foote,  of  Kalamazoo,  Mich.,  on  April  13,  1902,  entered  an 
appeal  from  the  action  of  the  Bureau  denying  him  further  recogni- 
tion in  the  claim  for  pension  under  the  act  of  June  27,  1890,  of 
Samuel  E.  Van  Antwerp,  who  served  in  Company  I,  One  hundred  and 
ninetj'-third  New  York  Volunteer  Infantry. 

In  behalf  of  the  soldier,  on  October  28,  1897,  the  appellant  filed  a 
declaration  for  pension  under  the  act  of  June  27,  1890,  in  which 
disease  of  heart,  hernia  of  right  side,  catarrh.,  and  disease  of  digestive 
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organs  were  alleged  as  disabling  causes.  He  filed  evidence  Novem- 
ber 20,  1897.  He  was  called  upon  December  21,  1897,  for  testimony 
of  two  witnesses,  other  than  relatives,  who  had  known  claimant  from 
time  antedating  the  alleged  incurrence  of  hernia,  showing  that  he  had 
been  during  all  their  acquaintance  with  him  a  man  of  good  habits. 
Such  evidence  is  not  on  tile,  nor  is  there  on  file  the  affidavit  of  the 
claimant  or  other  proof  of  the  facts  specified  in  the  call  of  Decem- 
ber 21,  1897.  The  appellant  called  up  the  case  June  9,  1898,  June  1, 
1899,  May  18,  1900,  April  24, 1901,  April  9, 1902,  and  March  23, 1903, 
On  April  7,  1903,  he  was  advised  that — 

The  claimant  appears  to  have  abandoned  the  prosecution  of  the  claim,  and  it  oan 
not  be  renewed  on  this  call.  Nor  can  you  be  further  recognized  therein  unless  a  new 
and  valid  power  of  attorney  from  the  claimant  in  your  favor  be  filed. 

Hence  this  appeal. 

Appellant  states  that  on  March  10,  1898,  he  forwarded  to  the  Bureau 
the  claimant's  affidavit  as  to  his  inability  to  furnish  the  evidence  speci- 
fied in  the  call  of  December  21,  1897,  and  urges  that  the  filing  of  this 
affidavit  prima  facie  completed  this  claim. 

The  filing  of  such  affidavit  under  the  recited  conditions  would  have 
prima  facie  completed  the  claim  and  entitled  the  appellant  to  further 
information  of  the  requirements  of  the  claim.  However,  as  before 
stated,  there  is  no  affidavit  of  this  character  on  file,  nor  has  the  appel- 
lant a  receipt  showing  that  such  affidavit  was  received  by  the  Bureau. 
There  is,  therefore,  no  competent  evidence  .showing  that  the  evidence 
in  question  was  ever  adduced  in  the  Bureau.  Through  his  failure  to 
comply  with  the  call  of  December  21,  1897,  or  to  show  the  inability 
of  the  claimant  to  comply  therewith,  the  appellant  became  in  default  * 
on  the  expiration  of  one  3'ear  from  the  date  of  said  call,  and  under 
Rule  12  forfeited  his  rights.  As  thereafter  he  never  rendered  an}^ 
material  service  in  the  claim,  he  is  still  in  neglect. 

The  appellant,  who  was  the  recognized  attorney  in  the  claim,  is  in 
default  through  his  failure  for  one  year  to  render  material  service 
after  having  been  fully  advised  of  its  status.  Although  he  has  been 
in  default  for  several  years,  the  claimant  has  not  seen  fit  to  appoint 
another  attorney  in  lieu  of  the  appellant  to  prosecute  the  case.  Under 
these  conditions  the  Bureau  could  continue  to  recognize  the  appellant 
as  the  attorney  of  record.  In  the  case  of  Olivia  Joyce  (7  P.  D.,  156), 
it  is  held  (syllabus)  that — 

Where  an  attorney  has  rendere<l  no  service  during  the  year  to  which  he  is  entitled 
under  Rule  12,  and  there  is  no  other  attorney  in  the  ca«e,  the  Com miHsi oner  may,  in 
his  discretion,  if  the  condition  of  the  claim  demand  it,  continue  to  recognize  the 
former  attorney,  thereby  restoring  to  him  his  original  rights. 

In  the  case  of  Anna  Derhammer,  deceased,  dated  November  23, 1893 
(16  Fee  P.  L.  Bk,,  362),  a  declaration  in  favor  ot  tVv^  i!\%A\^*eL\v^^N!c^'^^^ 
by  the  appellant  attorneys  on  January  3, 18^30;  lY\e^A\w^t^^^  ^n\^^^^^ 
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March  24,  1891,  which  did  not  complete  tlie  claim,  and  thereafter  ren- 
dered no  material  service.  Upon  the  lapse  of  a  year  it  was  held  hy 
the  Bureau  that  the  api>ellants  had  forfeited  their  rights  through  their 
delay  in  the  prosecution  of  the  case  for  more  than  one  3'ear,  during 
which  they  had  failed  to  render  any  material  service. 
In  deciding  the  question  on  appeal  the  Department  said: 

It  doei*  not  ai)i)ear  that  claimant  has  appointe<i  an  attorney  to  suci'ee<l  apfiellants 
or  that  she  desires  U)  revoke  their  attorneyship;  but  her  failure  to  apiK)int  one  or  to 
express  her  dissatisfaction  can  not  Ije  accepted  as  evidence  to  show  that  ap^^ellant! 
have  not  neglected  their  duty  in  the  premises.  Under  rule  12  of  the  rules  of  practice 
before  the  Commissioner  of  Pensions  neglect  to  prosecute  a  claim  for  one  year,  in 
default  of  cause  shown  therefor,  is  held  conclusive  evidence  of  abandonment  of  a 
claim  by  an  attorney,  and  undoubtedly  such  abandonment  calls  for  affirmative  action 
by  the  Bureau  for  the  protection  of  the  api)licAnt.  In  the  nature  of  things  an  appli- 
cant can  have  but  little  knowledge  of  the  progress  of  her  claim,  and  must  necessarily 
rely  uix)n  the  attorney.  When  an  attorney  is  and  has  been  long  in  neglect,  it  would 
be  manifestly  unjust  to  leave  a  claimant  at  such  attorney's  mercy,  and  thus  to  iH»st- 
pone  indefinitely  the  determination  of  rights  the  latter  was  employed  to  establish. 

The  Department  has  invariabl}^  followed  its  rule  laid  down  in  the 
cited  decisions  in  all  cases  on  appeal  where  the  question  as  to  an  attor- 
ney's right  to  continued  recognition  was  in  the  discretion  of  the  Com- 
missioner of  Pensions  under  the  test  of  said  rule,  and  the  attorney  had 
been  denied  further  recognition  because  he  had  neglected  the  case  for 
more  than  one  year. 

The  appellant  for  oyer  tiye  years  has  rendered  no  material  seryice 
in  the  claim,  although  during  that  period  he  was  advised  of  its  status 
and  thus  knew  what  steps  to  take  to  complete  it.  Such  neglect  to 
.  prosecute  a  claim  under  the  rules  of  practice  works  a  forfeiture  of  an 
attorney's  rights.  The  action  of  the  Bureau  in  denying  the  appellant 
further  recognition  is  affirmed. 

In  this  connection  it  is  well  to  direct  attention  to  the  scope  of  the 
rule  laid  down  in  OliyJa  Joyce,  as  heretofore  observed  in  the  practice 
and  as  applied  in  this  case,  and  more  particularly  specify  the  precise 
conditions  under  which  the  rule  has  been  invoked,  so  that  a  wider  scojie 
will  not  be  claimed  for  the  rule  than  has  been  heretofore  given  it. 

When  through  his  failure  to  render  material  service  in  a  claim  within 
his  allotted  time,  or  to  call  it  up  at  proper  intervals,  an  attorney 
becomes  in  neglect  under  the  rules  of  practice,  and  no  other  person 
has  been  appointed  to  prosecute  the  case,  the  attorney,  although  in 
neglect,  can  be  recognized  through  the  courtesy  of  the  Bureau.  This 
recognition  implies  that  if  not  advised  or  presumed  to  have  Iwen 
advised  of  the  status  of  a  claim  the  Bureau  will  give  him  the  status:  if 
he  then  renders  material  service  before  another  attorney  appeal's  in 
the  claim,  he  will  thereby  be  restored  to  his  former  rights  and  l)econie 
the  attorney  of  record  in  the  claim.  (Moses  Adams,  26  F.  P.  L.  Bk., 
419.)     Also  where  an  attorney  filed  ov  v\ppearedin  a  claim  for  pension 
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and  more  than  a  year  elapsed  between  dates  on  wliieh  he  rendered 
material  service  in  its  prosecution,  the  rule  has  ever  been  that  the  per- 
formance of  the  service  restored  his  status,  provided  the  claimant  had 
not  appointed  another  attorney  to  continue  its  prosecution.  Where 
in  a  case  an  attorney  has  thus  retrieved  his  forfeiture  of  attorneyship 
and  continues  to  preserve  his  rights,  the  Bureau  has  given  him  status 
of  the  case  in  instances  where  he  would  have  })een  so  entitled  had  he 
never  become  in  default.  The  furnishing  of  this  status  is  what  con- 
stitutes recognition  by  the  Bureau  through  its  courtesy.  Its  recogni- 
tion to  such  an  attornev  has  been  denied  in  cases  where  the  claimant 
has  appointed  another  attorney  to  prosecute  the  case,  not  on  the 
ground  that  either  the  former  attorney  or  the  claimant  has  abandoned 
the  case,  but,  as  stated  in  the  cited  cases,  on  the  ground  that  the  claim- 
ant has  availed  himself  of  the  opj>ortunit3'  presented  by  the  neglect  of 
the  one  to  appoint  another  attome}^  to  represent  his  interest. 

Where  an  attorney  who  has  become  in  default  in  a  claim  does  not 
subsequently  render  any  material  service  in  its  further  prosecution, 
there  is  no  doubt  as  to  the  propriety  of  the  Bureau  in  refusing  to 
accord  him  recognition;  but  when  in  default  he  renders  material  serv- 
ice in  a  claim,  and  no  attorney  has  been  appointed  to  supersede  him, 
there  are  good  reasons  which  can  be  assigned  in  favor  of  again  accord- 
ing him  recognition,  and  such  act  on  the  part  of  the  Bureau  would  be 
in  accord  with  its  invariable  pmctice  in  like  instances  in  the  past, 
which  had  met  with  the  approval  of  this  Department.  However,  as 
the  question  as  to  an  attorne3"'s  right  to  continued  recognition  upon 
rendering  material  service  under  the  recited  conditions  does  not  arise 
in  this  case,  it  will  not  be  further  discussed. 


divisiox  of  pension— drvorce  decree— evidence— fraui>— 

practice. 

Nancy  E.  Lynch  v.  Philip  Lynch. 

A  decree  of  divorce  valid  on  its  face  should  l)e  acce])ted  as  conclusive  of  the  inarita 
status  so  long  as  the  jmrties  to  the  suit  are  alive  and  the  courts  oi)en  to  them. 
8ee  Cooper  r.  Cooper  (13  P.  I).,  208)  and  Powell  r.  Powell  (18  P.  D.,  286). 

Assist f I nt  Seci^etmy  M.   W,  MUlei*  to  the  ComwixHumer  of  Penmons^ 

June  10,  1903, 

Nancy  E.  Lynch  appealed,  May  1,  1903,  from  the  Bureau  action  of 
March  23,  1903,  allowing  her  claim,  tiled  March  28,  1902,  for  one-half 
the  pension  of  her  husband,  Philip  Lynch,  a  pensioner  under  certificate 
No.  314993,  on  the  ground  that  he  had  deserted  her,  payment  to  cease 
June  27,  1902,  date  pensioner  secured  a  divorce  fi:o\^  ^VaJ\\vviivo.V  vcv  "O^^ 
circuit  court  of  Butler  County,  Mo. 
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Claimant  alleges  no  error  on  the  part  of  the  Bureau,  as  i^equired  bv 
Rule  19  of  Practice,  but  alleges  merely  that  her  husband  secured  his 
decree  of  divorce  bv  fraud  and  without  notice  to  her;  that  her  husband 
was  not  a  bona  tide  resident  of  Missouri  at  the  time  he  procured  said 
decree;  that  he  well  knew  she  was  a  resident  of  Pike  County,  Jnd., 
but  concealed  that  fact  from  the  court,  and  that  she  had  no  information 
as  to  his  application  for  a  divorce  in  Missouri. 

Even  assuming  that  all  of  claimant's  allegations  are  true,  it  does  not 
follow  that  the  action  of  the  Bureau  was  not  justified.  The  evidence 
discloses  that  a  certified  copy  of  the  proceedings  in  the  circuit  court 
of  Butler  Count3%  Mo.,  at  the  June  term,  1902,  in  the  case  of  Philip 
Lynch  v,  Nancy  Ellen  Lynch,  was  on  file  in  the  papers  in  this  case 
prior  to  the  said  action  of  the  Bureau.  The  copy  of  the  decree  filed 
is  regular  on  its  face,  and  claimant  has  failed  to  point  out  any  defect 
therein  which  would  justif}^  this  Department  or  the  Bureau  in  ques- 
tioning the  validity  of  said  decree. 

The  Department  holds  that  so  long  as  a  decree  of  divorce,  prima 
facie  valid  on  its  face,  is  judiciall}'  unimpaired,  it  should  be  accepted 
by  the  Pension  Bureau  and  this  Department  as  conclusive  of  the 
marital  status  of  the  parties,  at  least  so  long  as  the  parties  to  the 
decree  are  alive  and  the  courts  are  open  to  their  relief;  that  public 
policy  and  good  administrative  duty  require  that  questions  of  this 
nature  should  be  left  to  the  courts,  and  that  parties  questioning  the 
validity  of  a  decree  of  a  court  of  general  jurisdiction  over  the  subject- 
matter,  collaterally,  in  proceedings  of  this  nature  before  the  Bureau 
or  this  Department,  should  be  relegated  to  the  courts  for  their  remedy. 
See  departmental  decision  in  the  case  of  Cooper  i\  Cooper  (13  P.  D., 
208)  and  Powell  i\  Powell  (ibid.,  236). 

Claimant's  attention  was  invited  to  the  decision  in  the  Cooper  case 
(supra)  on  a  former  dismissal  of  her  appeal. 

Rule  19  of  Practice  re((uires  the  appellant  in  c^ses  under  the  act  of 
March  3,  1899,  to  specifically  state  the  error  of  law  or  fact  complained 
of  and  the  grounds  relied  upon  for  reversing  or  modifjnng  the  Bureau 
action  appealed  from. 

As  the  appeal  in  this  case  has  failed  to  comply  with  the  require- 
ments of  said  rule  the  same  is  accordingly  dismissed. 


^ 


dependence— widows— act  june  27,  1890— income. 

Harriet  D.  Howard  (widow). 

The  evidence  shows  that  this  claimant  has  a  means  of  support  which  if  conserved 
with  reasonable  care  would  produce  an  actual  net  income  in  excess  of  $250  per 
year,  and  she  is  not,  therefore,  entitled  to  pension  under  the  third  section  of  the 
act  of  June  27,  1890,  as  amended  by  \\\e  acX  ol  ^U^  ^,  l^KSO. 
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AsHistant  Secretary  JL   W,  Miller  to  the   Cammlmioner  of  Pe^\j^ion8^ 

June  10,  190S. 

Harriet  D.,  as  widow  of  John  J.  Howard,  formerly  first  lieutenant 
Company  D,  Seventeenth  Indiana  Volunteer  Infantry,  filed  a  claim 
for  pension  under  the  act  of  June  27,  1890,  May  (),  1901,  which  was 
rejected  March  10,  1903,  in  the  following  stated  language: 

Approve<i  for  rejection  on  the  ground  of  nondependence  under  the  act  of  June 
27,  1890,  as  amended  by  the  act  of  May  9,  1900,  a«  the  claimant  is  in  possession  of 
resources  amply  sufficient,  if  prudently  managed,  to  secure  her  a  net  annual  income 
of  more  than  §^250. 

April  18;  19(J3,  the  claimant  filed  an  appeal  to  the  Department,  con- 
tending that  the  Bureau  was  in  error  in  its  considemtion  of  the  evi- 
dence in  the  case. 

The  statements  of  the  claimant  show  that  at  the  date  she  filed  her 
claim  she  had  on  deposit  in  a  bank  in  New  York  Cit}^  §3,725,  on  which 
she  was  drawing  2  per  cent  interest.  She  also  owned  a  house  and  lot 
in  Chicago,  111.  at  a  conservative  estimate  valued  ^7,000.  This  house 
has  a  rental  value  of  from  $35  to  $40  per  month,  and  in  fact  has  been 
rented  at  $4rO  since  1901.  There  is  a  mortgage  on  this  house  of  $2,500, 
bearing  h\  per  cent  interest. 

The  claimant  has  testified  to  rei:>airs  amounting  to  over  $350  during 
the  years  1901  and  1902.  When  the  case  came  l)efore  the  Department 
it  was  apparent  at  once  that  claimant  was  not  using  ordinary  business 
sense  in  the  use  of  her  property,  inasmuch  as  she  had  over  $3,000  in 
bank  in  New  York  at  2  per  cent  and  was  paying  h\  per  cent  on  a  $2,500 
mortgage  in  Chicago.  The  papers  were  returned  to  the  Bureau  in 
order  to  ascertain  why  claimant  did  not  pay  off  the  mortgage,  or  so 
invest  her  own  money  that  the  interest  on  the  Chicago  mortgage  might 
not  be  a  charge.  She  was  cross-examined  on  this  point  and  answered 
that  the  Chicago  mortgage  was  not  due  and  she  could  not  pa}'  it  off. 

This  claimant  owns  a  piece  of  propert3%  the  rental  value  of  which  is 
$40  per  month,  and  has  over  $3,000  in  bank.  This  money  judiciously 
invested  should  produce  at  least  $120  per  year.  This  added  to  $480 
would  make  her  gross  income  $600.  Against  this  are  charges  of  inter- 
est of  $137.50,  taxes  $53.20,  making  $190.70;  leaving  her  a  net  balance 
of  $409.30  per  year.  Allowing  $100  for  repairs  each  year,  which 
would  be  excessive,  the  claimant  would  still  have  remaining  $309.30 
annuallv. 

The  claimant  contends  that  as  she  only  receives  2  per  cent  on  her 
mone}'  in  bank,  and  that  her  tenants  failed  to  pay  rent  for  a  part  of 
one  3'ear,  and  because  her  repairs  amounted  to  over  $350  in  one  year, 
that  she  does  not  have  an  actual  net  income  of  $250. 

Suppose  that  she  received  no  interest  on  her  money  in  bank,  or  that 
she  allowed  her  house  in  Chicago  to  remain  vacant  I    ?^\v^  vqovi\.^<^^^\N^ 
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no  income  at  all  in  such  a  case,  yet  it  could  not  be  said  that  she  wjk;  in 
such  circumstances  as  to  bring  her  within  the  intent  of  the  law  granting 
her  a  pension. 

This  claimant  has  income-producing  property-,  which  if  reasonably 
cared  for  would  produce  an  income  much  in  excess  of  ?250  per  year. 
A  large  amount  of  repairs  tending  to  increase  the  value  of  the  free- 
hold, or  to  advance  the  rental  value  of  a  house,  can  not  be  made  in  one 
year  and  charged  agai)ist  the  rents  of  that  3'ear  in  order  to  bring  the 
income  down  to  the  legal  limit.  These  charges  rightfully  should  be 
distributed  over  a  number  of  3  ears.  Neither  can  a  claimant  in  jx)s- 
session  of  a  large  amount  of  money  leave  it  lying  idle  in  a  Imnk  and 
then  allege  she  has  no  income. 

A  claimant  is  chargeable  with  fair  and  reasonable  results  from 
income-producing  property.  She  is  called  upon  to  use  her  money  or 
propert}'  in  such  a  way  as  to  produce  an  income  such  as  would  natu- 
rally rise  from  a  prudent  use  of  it,  and  if  her  actual  net  income  is  then 
below  $250  she  is  pensionable,  otherwise  not. 

The  material  portion  of  the  third  section  of  the  act  of  May  9,  IfKNj 
(amending  the  act  of  June  27,  1890),  is  as  follows: 

That  if  any  officer  or  enlisted  man  who  servcnl  ninety  days  or  more  in  the  Army 
or  Navy  of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  wa?*  hon- 
orably dischargeti,  has  died,  or  shall  hereafter  die,  leaving  a  widow  without  means 
of  support  other  than  her  daily  labor,  and  an  actual  net  income  not  exceeding  two 
hundred  and  fifty  dollars  per  year,  or  minor  children  under  the  age  of  16  year^,  such 
widow  shall,  upon  due  proof  of  her  huslmnd's  death,  without  proving  his  death  to 
be  the  result  of  his  army  service,  Ixj  place<l  on  the  jjension  roll  from  the  date  of  the 
application  therefor  under  this  act,  at  the  rate  of  eight  dollars  jn^r  month  during  her 
widowhood.     *    *    * 

It  is  to  be  noted  that  a  widow  under  this  act  must  be  left  without 
other  means  of  support  than  her  daily  labor,  and  in  addition  her 
income  must  exceed  $250  to  place  her  outside  the  intent  of  the  law. 
This  claimant  has  a  means  of  support  in  her  house  and  money  in  l)ank, 
which  if  conserved  with  reasonable  care  would  produce  more  than 
$250  ''actual  net  income.''  The  action  of  the  Bureau  in  rejecting  the 
claim  from  which  the  appeal  was  filed  was  right,  and  it  is  hercby 
affirmed. 


EVIDENCE— RECORI>  OF  THE  AVAR  DEPARTMENT— OPINIOX  EVTDEXCE. 

('atherine  Paucet.t.  (wrix)w). 

Soldier  wa«  formally  discharged  by  the  customary  certificate  of  dischai-ge  after  a 
service  of  more  than  five  months,  as  shown  by  the  records  of  the  War  Depart- 
ment. In  the  a])f?ence  of  any  evidence  to  the  contrary  it  will  lie  presumeii  that 
he  served  ninety  days  or  more,  "actual  nervice,"  in  the  war  of  the  rel)eIlion. 
The  widow  is  therefore  |")enpionable. 
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The  concliiflion,  determination,  or  opinion  of  an  oflBcer  of  any  other  Department, 
based  upon  evidence  not  l>efore  this  Department,  is  not  CK>rapetent  evidence  to 
be  considered  in  the  determination  of  the  case. 

AftHtHtant  Secretary  M,   IH  MUler  to  the  C(fmmimiiyi\er  of  Pensions^ 

June  12,  1903, 

William  Parcell  was  a  pensioner  under  the  act  of  June  27,  1890, 
from  November  7,  1891,  to  April  3,  1893,  the  date  of  his  death. 

On  September  16,  1895,  his  widow,  Catherine  Parcell,  applied  for  a 
widow's  pension  under  the  act  of  June  27,  1890.  Her  application 
(No.  620670)  was  rejected  on  March  12,  1896,  on  the  ground  that  sol- 
dier was  not  mustered  into  the  United  States  service.  On  June  25, 
1901,  she  appealed. 

William  Parcell  was  an  imassigned  dnifted  man,  Fourteenth  Con- 
gressional district  of  Ohio.  He  was  drafted  and  enrolled  on  June  8, 
1864,  at  Wooster,  Ohio,  and  was  discharged  on  a  surgeon's  certificate 
of  disability'  at  Tod  Bari-acks,  Columbus,  Ohio,  November  12,  1864. 
Apparently  he  rendered  service  in  excess  of  the  ninety  days  required 
by  the  act  of  June  27,  1890,  i.  e.,  for  more  than  five  months.  No 
question  was  ever  raised  during  soldier's  lifetime  as  to  his  service. 
The  War  Department,  under  date  of  August  5,  1891,  in  response  to  a 
call  for  an  official  statement  showing  date  of  enrollment  and  date  and 
mode  of  termination  of  service,  submitted  the  following  report: 

The  rolls  show  that  William  Parcell  *  *  *  wa«  enrolled  June  8,  1864,  and  tlie- 
charge<l  November  12,  1864,  on  siirgeon'H  certificate  of  disability. 

The  surgeon* 8  certificate  referred  to  is  on  file  and  is  as  follows: 

**  William  Parcell  *  *  *  drafted  *  *  *  was  enlisted  by  Captain  Drake,  of 
the  Fourteenth  district  of  Ohio,  at  Wooster,  Ohio,  on  the  eighth  day  of  Jime,  1864, 
to  serve  three  years;  he  was  born  in  Holmes  County,  in  the  State  of  Ohio,  is  thirty- 
seven  years  of  age,  five  feet  ten  inches  high,  dark  complexion,  grey  eyes,  brown 
hair,  and  by  occupation  a  farmer.  During  the  last  two  months  the  said  soldier  has 
been  unfit  for  duty days. 

"Station:  Tod  Barraqks,  Columlms,  Ohio. 

"Date:  NovemV)er  3,  1864. 

"John  W.  Skilks, 
*^Maj.  SSth  Ohio  V.  Z,  Commamfhig  Tod  Barracks. 

**  I  certify  that  I  have  carefully  examined  William  Parcell  *  *  *  and  find  him 
incapable  of  performing  the  duties  of  a  soldier  because  of  contraction  of  flexor  ten- 
dons of  right  thigh.     Tested  under  chloroform. 

"A.  J.  Phelps, 
**Surgeony  U.  S.  Vols., 
'^  Pres.  EA'amining  Board  at  General  Bendezrons. 
**  Dischargeil  thih«  twelfth  day  of  November,  1864,  at  Tod  Barracks,  Columbus,  Ohio. 

"John  W.  Skiles,  Maj.y  eic.'*^ 

Soldier's  original  certificate  is  also  on  file: 
*'  To  whom  it  may  concern: 

"Know  ye,   that  William  Parcell,  a   drafted  man  of  Captalw  vviv\\\»»N> 

unassigned,  Regiment  of    *    *    ♦    Volunteer*,  who  Nvaa  e\\to\\^v\  oxvXXx^^xs^^'^^^^ 
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of  June,  one  thousanci  eight  hundred  and  sixty-four,  to  serve  three  years,  or  during 
the  war,  is  hereby  disc^harged  from  the  service  of  the  United  States,  this  twelfth  day 
of  November,  1864,  at  Tod  Barracks,  by  reason  of  surgeon's  certificate  of  disi- 
bilitv."     *    *    * 

(Personal  description  follows. )  ' 

"Given  at  Tod  Barracks,  Columbus,  Ohio,  this  12th  day  of  November,  1865. 

"John  W.  Skiles, 
"  J/ir//.  8Sih  Ohio  V.  /.,  Comnnntding  Tod  Barrath."' 

Soldier's  service  was  not  questioned  until  181*5.  On  May  31  of  that 
year  the  War  Department  submitted  the  following  reix)rt  to  the 
Pension  Bureau: 

Respectfully  returned  to  the  Commissioner  of  Pensions,  witii  the  information  that 
it  has  been  determined  by  this  Department  that  the  within-named  AVilliara  Parcell, 
unassigned  drafted  man,  Ohio,  was  never  in  the  military  service  of  the  United  States, 
he  having  been  rejected  by  the  board  of  examination  and  insj>ection  bet^ause  of 
** contraction  of  the  flexor  tendons  of  the  right  thigh." 

On  February  G,  1806,  the  Commissioner  of  Pensions  requested  the 
War  Department  to  make  a  further  report  ''showing  whether  this 
man  was  examined  ))y  the  board  of  enrollment  at  Wooster,  Ohio,  and 
held  to  service.'-  On  Febniar}^  11,  1896,  the  following  report  was 
submitted: 

Ilesi)ectfully  retumetl  to  the  Commissioner  of  Pensions,  with  the  information  that 
no  record  has  been  found  showing  whether  this  man  was  examined  by  the  Ixwni  of 
enrollment  at  Wooster,  Ohio,  and  held  to  service. 

Again,  in  1901,  the  Bureau  of  Pensions  applied  to  the  War  Depart- 
ment for  information,  calling  attention  to  soldier's  discharge  cei-titicsite. 
On  ilay  5,  1901,  this  report  w-as  rendered: 

William  Parcell,  unassigneil  drafted  man,  wa«  not  accepter!  into  the  military  serv- 
ice of  the  United  States  under  his  draft  of  June  8,  IStU,  but  was  rejecteil  on  acct>unt 
of  a  physical  unfitness  for  that  service.  The  discharge  certificate  herewith  ri'turnetl 
was  improi>erly  is.sued  to  him  and  is  of  no  value  as  evidence  that  he  was  in  service, 
since  the  official  records  show  jxisitively  to  the  contrary. 

The  claim  then  came  to  this  Department  on  appeal.  Under  depart- 
mental decision  of  February  2S,  1903,  the  papers  were  returned  to  you 
with  instmctions  again  to  request  information  from  the  War  Dejmrt- 
ment  why  the  discharge  certificate  was  not  evidence  of  military  service. 
The  WarDepartment  states  that  ''the  official  records  showi^sitively" 
that  soldier  was  not  in  the  service  of  the  United  States.  The  facts 
upon  which  this  conclusion  is  predicated  not  being  in  evidence,  it  was 
deemed  essential  that  they  should  he  in  order  to  impeach  the  discharge 
certificate.  Under  date  of  March  21,  1903,  however,  the  Chief  of  the 
Record  and  Pension  Office  of  the  AVar  Department  submitted  this 
report: 

Resj)ectfully  retnrne<l  to  the  Conmiis^iioiier  of  Pensions,  inviting  attention  t<i  the 
circular  of  this  Department  dated  November  2,  1901,  copies  of  which  were  fumishwi 
the  Commissioner  of  lVn>^ions  Novemlver  9,  IMOl,  from  wliich  circular  it  will  l>eseeu 
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that  a  f?tatement  can  not  Ix?  furnished  showing  the  facts  upon  which  it  was  deter- 
mined by  this  Department,  from  the  records  in  its  custody,  that  the  within-named 
William  Parcell  was  not  in  the  military  service  of  the  United  States. 

m 

The  circular  to  which  reference  was  made  concludes  as  follows: 

Whenever  facts  relating  to  military  status  or  service  are  to  be  judicially  deter- 
mine<l,  the  records  of  the  War  Department  are  to  be  produced  for  judicial  conside^- 
tion.  Whenever  information  as  to  such  facts  is  required  merely  for  executive  action 
by  other  departments,  the  War  Department  will  answer  all  proper  inquiries  in 
relation  thereto,  but  will  not  furnish  copies  of  its  records,  or  statements  from  them, 
to  enable  the  officers  or  employees  of  other  departments  to  make  ind8i)endent 
decisions  upon  purely  military  questions. 

In  deciding  questions  raised  by  an  appeal  from  a  decision  of  the 
Commissioner  of  Pensions,  this  Department  exercises  judicial  func- 
tions and  is  governed,  so  far  as  compatible  with  its  peculiar  class  of 
cases,  by  those  general  rules  as  to  evidence  that  obtain  in  general 
tribunals  of  justice.  One  very  elementary  rule  is  that  judgment  must 
be  rendered  on  facts  shown  by  competent  evidence  only.  This  'is  a 
truism  that  hardly  needs  to  be  stated.  A  claim  can  not  be  adjudicated 
upon  alleged  facts  if  those  facts  are  not  properly  in  evidence.  The 
point  is  well  stated  in  the  ease  of  Levi  M.  Winchell  (510  L.  B.,  356), 
decided  August  7,  liH)'2: 

The  conclusion,  determination,  or  opinion  of  any  other  department,  basetl  on 
evidence  not  before  this  Department,  can  have  no  weight  in  the  determination  of 
the  case. 

There  are  only  two  questions  of  fact  raised  by  the  appeal:  (1)  Was 
soldier  in  the  military  service  of  the  United  States  during  the  war  of 
the  rebellion?  and  (2)  What  was  the  duration  of  that  service? 

The  opinion  or  conclusion  of  the  Chief  of  the  Record  and  Pension 
Office  of  the  War  Department,  leased  upon  certain  alleged  facts  within 
his  knowledge,  but  not  within  the  knowledge  of  this  Department,  that 
soldier  was  never  in  the  service  of  the  United  States,  is  not  evidence 
that  can  be  considered  in  this  case.  Facts  formally  reported  by  the 
custodian  of  records  in  the  War  Department  are,  under  our  practice, 
treated  as  evidence  properly  introduced.  But  the  conclusions  of  some 
officer  drawn  from  facts  within  his  knowledge  are  not,  and  can  not  be, 
treated  by  this,  or  any  other  tribunal,  as  evidence.  Only  the  alleged 
facts  adduced  from  records  in  his  custody,  upon  which  his  opinion  is 
based,  would  be  competent  evidence  upon  the  jwint  in  issue  on  this 
appeal;  and  a  statement  of  such  facts  as  may  warrant  the  opinion  that 
soldier  was  never  in  the  service  of  the  United  States  is  refused. 

There  is,  however,  competent  evidence,  in  the  nature  of  a  record, 
upon  this  ix)int,  now  before  the  Department — the  surgeon's  certifi- 
cate of  disability  for  discharge,  hereinbefore  quoted,  corrolx)rated  by 
the  certificate  of  discharge  and  b\'  the  report  of  the  War  Department 
dated  AugiLst  5, 181U.     This  constitutes  the  YfYioVe  xec»x^  ^^  Vax\vv^^^ 
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by  the  War  Department,  eliminating  "  the  conclusion,  determination, 
or  opinion"  of  its  Chief  of  the  Record  and  Pen.sion  Office,  and  it  is 
irreconcilable  with  said  conclusions,  or  opinions,  of  that  officer.  It 
shows  conclusively  that  soldier  was  ii>  the  service  of  his  c^ountry  in 
the  war  of  the  rebellion  and  that  his  term  of  service  extended  from 
June  8,  to  November  12,  1864 — five  months  and  five  days. 

There  is  nothing  in  evidence  to  destroy  the  presumption  that  actual 
service  was  rendered  by  the  soldier.  In  the  absence  of  any  evidence 
to  the  contrary,  actual  service,  within  the  meaning  of  the  act,  raustljc 
presumed  from  this  record.  He  was  enrolled  at  one  place  and  honor- 
ably discharged  five  months  later  at  another  place,  upon  a  surgeon's 
certificate  of  disabilit\%  in  which  it  is  stated  that  "during  the  hist  two 

months  the  said  soldier  has  been  unfit  for  dutv davs.''     It  does 

not  appear  that  he  w^as  "unfit"  for  "actual  service*"  the  remaining 
three  months;  the  language  of  the  certificate  implies  the  contniry. 
The  .War  Department  in  its  report  dated  February  11,  lS9t),  states 
that  no  record  has  been  found  show4njj  whether  he  was  examined  bv 
the  board  of  enrollment  at  Wooster,  Ohio,  the  place  of  his  enrollment, 
in  June.  There  is  no  evidence  to  show  that  he  was  not  held  to  serv- 
ice; the  surgeon's  certificate  of  disability  for  discharge  tends  to  show 
the  contrarv.  That  certificate  shows  that  he  was  examined  on  or  after 
Nov^ember  3,  18(34,  by  a  surgeon,  the  president  of  the  examining 
board  at  general  rendezvous,  and  that  his  action  was  approved  by  the 
medical  director  of  the  Northern  Department  on  November  10,  IStht. 
Whereupon  the  customary'  discharge  certificate,  which  agrees  with 
the  record,  was  issued.  There  is  no  evidence  to  show  that  it  "  was 
improperly  issued  to  him;"  the  evidence  shows  the  contra r}'.  If  it 
''is  of  no  value  as  evidence  that  he  was  in  the  service,"  it  is  so,  not 
because  it  was  "improperly  issued,"  but  because  there  is  better  evi- 
dence of  the  fact  that  he  was  in  the  service — the  record  itself,  the 
discharge  certificate  sustaining  the  same  relation  to  the  original  record 
that  a  clerk's  certificate  of  a  court's  decree  bears  to  the  original  record 
of  that  court. 

The  soldiers  pensionable  status  was  accepted  by  the  Bureau  of  Pen- 
sions upon  the  same  evidence,  i.  e.,  competent  evidence,  that  is  in  the 
widow's  case — the  opinions  of  officers  of  the  War  Department  not 
being  regarded  as  evidence.  That  action  should  be  treated  as  conclu- 
sive as  to  the  widow's  claim  in  the  absence  of  additional  evidence  that 
would  justify  a  contrary  conclusion. 

The  action  is,  therefore,  reversed. 
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INCREASE— RESTORATION— KES  JX  DICAT.E-PRACTICE. 

Jones  A.  Henderson. 

The  appellant  is  now,  and  baa  l>een  s*ince  March  3,  1883,  pensioned  at  the  rate  of  $30 
per  month  (second  grade)  for  ** disease  of  heart  and  injury  of  left  knee."  In 
1889,  pursuant  to  cei*tain  facts  brought  to  light  by  the  evidence  a<lduced  at  a 
special  examination  held  in  the  premises,  his  name  was  dropped  from  the  rolls, 
but  it  was  promptly  restoreil  thereto  by  direction  of  the  First  Deputy  Commissioner 
of  Pensions,  upon  a  review  of  the  same  evidence  and  upon  the  same  set  of  facts 
that  caused  the  said  action  of  dropping.  While  the  a<.'tion  of  restoration  does 
not  clear  the  case  from  the  cloud  resting  upon  it,  the  appellant  is,  nevertheless, 
under  the  rule  laid  down  in  the  case  of  William  Wilson  (10  P.  D.,  232),  entitled 
to  whatever  increase  in  rate  the  degree  of  disaV^ility  due  to  pensioned  causes 
may  warrant,  so  long  as  his  name  is  permitted  to  remain  upon  the  rolls. 

Ill  the  judgment  of  the  Department,  the  personal  aid  and  attendance  of  another  jKjr- 
son  shown  to  l)e  required  in  this  case  by  reason  of  said  causes,  brings  the  case 
within  the  purview  of  the  provisions  of  the  act  of  July  14,  1892,  and,  conse- 
quently, warrants  the  allowance  of  the  §50  rate  from  the  date  of  the  certificate 
of  the  meilical  examination  held  pursuant  to  the  claim  for  increase,  from  the 
rejection  of  which  the  appeal  was  taken. 

^Lnsistont  Stcrttciry  Jf.    W.  MUJtfr  to  tlte  CoiniHtS'slontr  of  IVnHt'on^^ 

June  15^  1903, 

Jones  A.  Henderson,  formerly  a  private  in  Conipaiu'  C,  Seventy- 
second  Indiana  Infantry,  is  now  pensioned  on  account  of  disability  due 
to  *'diseitsc  of  heart  and  injury  of  left  knee/'  at  the  rate  of  $30  per 
month  (second  grade). 

On  June  4,  1000,  he  tiled  a  claim  for  increase  in  which  he  merely 
alleged  that  he  was  ''wholly  unable  to  labor-/'  but  in  an  affidavit  filed 
December  15,  1002,  as  amendatory  of  such  application  for  increase,  he 
alleged  that  he  '"requires  the  frequent  and  periodical,  though  not  reg- 
ular and  constant,  j>ersonal  aid  and  attendance  of  another  person  "  on 
account  of  said  pensioned  causes;  and  in  support  of  this  claim  fur- 
nished the  affidavits  of  his  attending  physician,  Dr.  Cyrus  A.  Har- 
baugh,  of  Lafayette,  Ind.,  and  of  his*  wife,  Eliza  A.,  respectively^ 
which  evidence  was  also  filed  on  December  15,  1002. 

Dr.  Harbaugh  testified  that  he  was  the  family  physician  of  the  sol- 
dier; that  he  had  known  him  for  about  fifteen  years;  that  on  account 
of  disease  of  heart  and  injury  to  left  leg  he  requires  the  frequent  and 
periodical,  though  not  regular,  personal  aid  and  attendance  of  another 
person;  that  his  wife  waits  on  and  attends  him;  and  that  at  times  he  is 
unable  to  help  himself. 

Eliza  A.  Henderson  testified  that  she  renders  the  [>ensioner  personal 
aid  and  attendance;  that  he  is  compelled  to  use  a  metal  apparatus  on 
his  left  leg  as  a  support  to  walk  with;  that  he  is  also  compelled  to  use 
a  crutch;  that  she  adjusts  the  said  appliance  to  his  left  leg;  that  she 
also  aids  him  in  dressing  and  undressing,  awd  vxllexv^^  Vo  \v\^  ^^'v^^x 
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wants  and  caring  for  hin)  in  his  helplessness;  and  that  only  at  times  is 
he  able  to  move  about. 

The  pensioner  was  not  examined  h\  a  board  of  surgeons  under  his 
said  claim  for  increase  until  elanuary  28,  11>03.  The  objective  condi- 
tions manifested  at  such  examination  were  as  follows: 

Tongue  furreii.     Skin  negative.     (General  api)earanee  indicates  fair  health. 

Disease  of  heart:  A\)ex  beat  in  fifth  interspace  one-half  inch  to  right  of  mammar}* 
line.  Impulse  diffused  over  an  area  2  inches  in  diameter.  luipul^  plainly  noteil 
on  in8|)ection  and  palpation.  Heart-beat  tumultuous.  There  is  hypertrophy  aad 
dilatation.  Mitral  regurgitant,  systolic,  murmur  heard  in  left  axilla.  Aortic  steno- 
sis— murmur  heard  at  second  intercostal  space,  systolic,  and  transmitted  along  the 
carotids.  Tricuspid  regurgitant  murmur,  systolic,  and  heard  at  ensiform  cartilage. 
Dyspnoea  and  cyanosis  on  slight  exercise.     CEdema  of  feet  and  ankles. 

Injury  of  left  knee:  Meavsurements  show  atrophy  of  three-quarters  inch  arcHmd 
patella;  1  inch  above  patella,  1  inch  atrophy;  6  inches  aboSe  patella  4i  incht^  of 
atrophy;  midway  between  knee  and  great  trochanter,  4  inches  atrophy;  around  mid- 
dle of  left  calf,  1}  inches  atrophy. 

There  is  complete  anchylosis  of  left  kneejoint.  Slight  oedema  below  patella. 
Patella  thickened  and  immovable.     There  has  l)een  a  comminuted  fracture  of  patella. 

Claimant  requires  a  brace  for  the  injured  limb  and  requires  aid  in  its  adjustment. 
He  is  not  able  to  put  on  sock  or  shoe  on  foot  of  injured  limb,  nor  is  he  able  to  fasten 
brace  around  ankle.  He,  however,  is  able  to  adjust  upper  part  of  bnK'e.  Has  attacks 
of  dyspnita  and  becomes  cyanotic  when  he  trie.*'  to  adjust  brace. 

Kidneys:  Urinalysis,  sp.  gr.  1024;  aci<l,  no  albumin,  no  sugar. 

The  board  finds  claimant  so  disabled  from  heart-<lisease  and  injury  of  left  knee  as 
to  require  the  frequent  aid  and  j>eriodical  attendance  of  another  }>erson  and  is  entitletl 
to  $50  per  month. 

Claimant  wears  brace  furnished  bv  the  (iovernment. 

The  claim  in  question  was  rejected  April  4,  liK)3,  on  the  ground 
that  the  existing  rate  in  the  case  was  commensurate  with  the  degree  of 
disability  shown  to  be  due  to  pensioned  causes. 

In  an  appeal  from  the  said  action  of  rejection,  filed  May  6,  1903.  it 
is  contended  that  for  many  years  the  appellant  has  been  compelled  to 
wear  iron  bands  around  his  left  leg  and  to  use  cnitches;  that  he 
requires  the  frequent  and  periodical,  though  not  regular  and  constant, 
personal  aid  and  attendance  of  another  person,  and  that  he  is,  conse- 
quently, entitled  to  a  rating  of  ^50  per  month,  as  provided  hy  the  act 
of  Jul'v  14,  181^2. 

Before  considering  and  passing  judgment  upon  the  validity  of  the 
aforesaid  contentions,  it  is  deemed  advisable  to  recite  herein  a  brief 
r^sum6  of  the  more  essential  features  in  the  case,  as  brought  to  light 
by  the  facts  presented  from  time  to  time  since  the  appellant  in  the 
premises  filed  his  original  declaration  for  pension  on  July  20,  1863. 
These  facts  are  as  follows: 

The  records  of  the  War  Department  show  that  the  soldier  was  mus- 
tered into  the  service  August  11,  1802,  at  Indianapolis,  Ind.,  in  the 
Seventy-second  Regiment  of  Indiana  Volunteers,  to  serve  three  years 
or  during  the  war;  that  on  the  mvxstQv  voW  o^  Cov£\\«ccvn  Q,  qI  iWt  regi- 
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ment,  ''from  enrollment  to  October  81,  1S&2.  he  is  reported  sick  in 
hospital  at  LouLsville,  Ky.;  the  company  was  stationed  near  New 
Haven,  Ky.,  October  3,  1862.  March  and  April,  1862,  discharged  at 
Indianapolis,  Ind.,  April  7, 1863,  for  disability."  The  medical  records 
of  the  War  Department  show  that  he  was  '•  admitted  to  No.  4  hos- 
pital. New  Albany,  Ind.,  October  5,  1862,  for  treatment  for  typhoid 
fever;  returned  to  duty  January  8,  1863."  He  was  discharged  April 
7,  1863,  at  Indianapolis,  Ind.,  on  a  surgeon's  *' certificate  of  disability 
for  discharge"  because  of  '"valvular  disease  of  heart,  and  occasional 
bleeding  from  lungs;  done  no  duty,  according  to  his  own  statement, 
in  six  months."  The  claimant  alleged  in  his  aforesaid  original  declara- 
tion for  pension  that  while  in  the  service  and  line  of  duty  ho  became 
disabled  in  the  following  manner: 

From  exposure  in  marching  from  Louisville  to  Elizaljethtown,  and  returning  from 
the  last-named  place  to  the  former,  in  the  State  of  Kentucky,  from  on  or  alx)ut  the 
li^t  to  the  5th  days  of  October,  1862;  that  the  disability  above  referre<i  to  affected  him 
at  the  time  of  his  dis«charge,  and  that  he  is  still  affected  with  valvular  disease  of  the 
heart  and  occasional  bleeding  of  the  lungs. 

The  findings  set  out  in  the  certificate  of  a  medical  examination  made 
of  the  soldier  May  20,  1863,  prior  to  the  date  of  filing  his  said  claim 
for  pension,  as  was  the  practice  at  that  time,  were  as  follows: 

His  disease  I  consider  hypertrophy  with  dilatation  of  the  heart.  The  impulse  is 
remarkably  strong  and  the  sounds  diffused,  elevating  the  ear,  when  applieii  over  the 
cardiac  region,  by  its  energetic  action.  The  first  sound  is  so  loud  and  prolonged  as  to 
completely  conceal  the  second.  The  action  from  exercise  has  become  so  intense  at 
times  as  to  cause  haemoptysis. 

The  claim  was  admitted  April  7,  1864,  for  heart-disease  at  the  rate 
of  $5.33^  per  month  (two-thirds  of  a  private's  total)  from  April  7, 
1863,  the  date  of  the  soldiers  discharge  from  the  service.  The  rate 
for  said  cause  of  disability  wa.s  subsequently  increased  from  time  to 
time  until  the  third-grade  rate  was  reached. 

As  heretofore  stated,  the  soldier  is  also  pensioned  for  injury  of  left 
knee.  It  was  not  until  October  25,  1871,  however,  that  he  filed  a 
claim  for  additional  pension  on  account  of  such  injury,  notwithstand- 
ing all  the  subsequent  allegations  that  were  made  both  by  himself  and 
the  witnesses  who  testified  in  his  behalf  as  to  the  time,  place,  and  cir- 
cumstances under  which  the  .said  injury  was  incurred,  and  as  to  the 
great  degree  of  disability  resulting  therefrom.  The  said  claim  was 
admitted  September  24,  1884,  after  having  been  previousl}'  rejected 
because  of  the  failure  on  the  part  of  the  claimant  to  establish  the 
service  origin  of  the  injury  in  question;  and  the  rates  in  the  ca.'^e  were 
readjusted  so  as  to  allow  a  rating  of  three-fourths  of  the  rank  of  a 
private  from  the  date  of  his  discharge  to  September  13,  1873,  for  the 
disability  due  to  the  injury  per  se,  and  the  .second-grade  rate  there- 
after for  the  combined  disability  due  to  both  of  tVvQ  *3Llo\^^\v\^\><2^\viv^>\<^^ 
causes. 
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Subsequent  to  the  actions  referred  to  above — on  December  13, 1887, 
in  fact — certain  information  was  lodged  with  the  Bureau  which  tended 
to  show  that  such  actions  were  based  upon  false  premises,  as  it  could 
be  established,  if  proper  investigation  were  made,  that  the  causes  of 
disabilit}'  for  which  the  soldier  was  pensioned  were  not  due  to  his 
military  service,  but  to  causes  arising  prior  to  his  enlistment.  Pursu- 
ant to  this  said  information  a  preliminar}'  inquiry  was  made  in  the 
premises  as  to  the  probability  of  there  being  any  proper  foundation 
for  the  charges  preferred  against  the  validity  of  the  soldiers  title  to 
the  pension  that  had  been  allowed  him.  The  facts  brought  to  light  at 
such  preliminarv  examination  were  such  as  to  satisf  v  the  Bureau  that 
there  was  a  cloud  upon  the  soldier's  said  title  to  his  said  pension;  the 
payment  thereof  was,  therefore,  suspended,  and  the  papers  in  the  case 
were  sent  to  the  field  for  a  thorough  special  examination  upon  all  the 
points  involved  in  the  questions  at  issue. 

Upon  the  receipt  of  the  reports  of  the  several  special  examiners  in 
whose  hands  the  papers  in  the  case  ha<l  been  placed  at  diiferent  times 
during  the  progress  of  the  said  special  examination,  and  after  due  con- 
sideration thereof,  and  of  the  evidence  adduced  by  them,  the  Bureau 
proceeded  to  drop  the  pensioner's  name  from  the  rolls  on  the  ground 
that  the  disabilities  for  which  the  soldier  was  pensioned  were  not  due 
to  his  military  service,  but  existed  prior  to  his  enlistment.  This  action 
was  taken  Fe>)ruary  G,  ISSO,  but  took  effect  from  March  4,  18s8,  the 
date  on  which  the  pensioner  was  last  paid  prior  to  the  suspension  of 
further  payments  of  his  pension. 

Shortly  after  the  said  formal  action  of  dropping  the  pensioner's  name 
from  the  rolls  was  taken,  however,  he  succeeded  in  having  a  review 
made  of  the  evidence  on  file  in  the  case,  and  on  May  23, 1889,  his  name 
was  restored  to  the  rolls  by  direction  of  the  First  Deputy  Commissioner 
of  Pensions,  the  same  official  who  had  but  a  short  time  before  approved 
the  proposed  action  of  dropping.  Inasmuch  as  no  new  or  additional 
evidence  was  presented  by  the  soldier,  the  action  of  the  Deputy  Com- 
missioner directing  the  restoration  of  the  soldier's  name  to  the  rolls 
was  based  upon  the  same  set  of  facts  that  had  been  considered  at  the 
time  the  action  of  dropping  was  taken.  Either  the  one  or  the  other 
of  these  said  actions  must,  therefore,  have  been  an  error  of  judgment, 
at  least,  if  nothing  more. 

The  foregoing  recapitulation  of  the  essential  features  of  this  case 
has  been  thus  set  out  in  order  that  it  may  be  made  quite  clear  that 
whatever  rction  the  Department  may  see  fit  to  take  upon  the  pending 
appeal  will  be  ttiken  with  a  full  knowledge  of  such  features,  and  of 
the  material  facts  upon  which  they  were  based  as  well.  Having  said 
this  much,  it  need  only  be  added,  in  this  respect,  that  the  Depaiiment 
does  not  consider  it  necessary  at  this  time  to  discuss,  or  to  refer  in 
detail  to,  the  numerous  and  conflicting — not  to  say  incongruous — 
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statements,  not  only  of  the  soldier  himself,  but  of  the  witnesses  who 
have  testified  in' his  behalf  as  well,  as  to  the  time,  manner,  and  place 
of  the  origin  of  the  causes  of  disability  for*which  he  is  pensioned.  It 
seems  sufficient  to  sa}^  that  inasmuch  as  the  soldier's  name  is  now 
borne  on  the  pension  rolls  by  reason  of  certain  causes  of  disability 
accepted  b}^  the  Bureau  as  of  service  origin  the  only  point  to  be  deter- 
mined in  the  consideration  of  the  pending  appeal  is  the  question  as  to 
whether  or  not  the  present  rate  in  the  case  is  commensurate  with  the 
degree  of  disability  shown  to  be  due  to  such  causes  at  the  medical 
examination  made  of  the  soldier  in  pursuance  of  his  said  claim  for 
increase — from  the  rejection  of  which  the  appeal  was  taken.  The 
objective  conditions  manifested  at  such  medical  examination,  as  a 
result  of  said  pensioned  causes,  have  hereinbefore  been  set  out.  The 
appellant  contends  that  the  said  conditions  show  that  he  is  entitled  to 
the  benefit  of  the  provisions  of  the  act  of  Juh'  14,  1892.  One  of  the 
prerequisites  to  a  title  to  the  benefits  of  the  said  act,  namely,  inability 
to  perform  manual  labor,  has  already  been  conceded  by  the  Bureau 
by  the  allowance  of  the  second-grade  rate  in  the  case.  It  only  remains, 
therefore,  to  deteraiine  whether  or  not  the  aid  and  attendance  of 
another  person  that  the  appellant  is  shown  to  both  have  and  require  is 
such  frequent  and  periodical  personal  aid  and  attendance  of  another 
person  as  is  contemplated  b}-  the  provisions  of  the  act  cited  in  his 
appeal.  It  is  >hown  that  the  appellant's  left  kneejoint  is  firml}^ 
anchylosed,  with  the  leg  in  practically  complete  extension;  that  the 
whole  left  lower  extremity  is  very  much  atrophied;  that  he  wears  a 
steel  V)race  (furnished  by  the  Government)  on  said  limb,  extending 
from  the  foot  to  the  perineum;  that  the  said  apparatus  is  fastened  at 
the  left  foot  or  ankle,  at  different  points  around  the  leg,  at  the  knee- 
joint,  and  at  different  points  on  the  thigh  up  to  the  perineum;  and  it 
is  contended  by  the  appellant,  and  shown  by  an  abundance  of  medical 
evidence — including  the  findings  of  the  examining  surgeons — that  he 
can  neither  adjust  nor  remove  said  apparatus  or  brace  without  assist- 
ance. It  is  also  contended,  and  fairly  well  shown  by  competent  evi- 
dence, that  he  is  unable  to  bear  any  weight  on  his  left  lower  extremity 
without  the  use  of  the  said  appliance,  and  that  even  then  he  is  unable 
to  take  a  step  without  the  use  of  both  a  crutch  and  a  cane.  And  it  is 
also  contended,  and  shown  by  sufficient  evidence,  both  medical  and 
la}^  that  the  appellant  can  neither  put  on  nor  pull  off  his  sock  and  left 
shoe  and  other  nether  garments  by  reason  of  the  position — that  of 
extension — of  the  injured  member. 

No  especial  reason  is  assigned  for  the  refusal  on  the  part  of  the 
Bureau  to  regard  the  amount  of  personal  aid  and  attendance  both 
required  by  and  accorded  to  the  appellant  in  this  case  as  such  ''per- 
sonal aid  and  attendance  of  another  person"  as  is  contemplated  by  the 
provisions  of  the  act  invoked  by  him.     Iti  the  \v\^g\x\ew\. o\  \5cifc\>^^^'«x\.- 
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ment,  however,  the  services  of  another  person  that  are  shown  to  be 

both  needed  and  rendered  in  this  case  bring  it  within  the  purview  of 

the  provisions  of  the  act  of  July  14,  1S92.     For  sevei-al  analogous 

cases  in  which  the  Department  decided  that  the  allowance  of  the  ^50 

rate,  as  provided  by  the  said  a<^t,  was  warranted,  see  Ira  W.  Hay  ford 

(9  r.  D.,  3()7);  John  Johnson  (idem.,  84J»);  Frederick  P.  Goin  (idem., 

423):  William  H.  Jones  (12  P.  D.,  215);  and  James  Duross  (13  P.  D., 

222).     In  but  one  of  these  cases  citod^ — that  of  John  Johnson — did  the 

Bureau  express  a  willingness  to  recede  from  the  action  appealed  from 

and  allow  the  $o()  i*ate,  and  this  case  is,  in  the  judgment  of  the  Dei>art- 

ment,  the  least  meritorious  of  all  those  enumerated. 

While  the  Department  does  not  consider  that  the  aforesaid  action 

of  the  First  Deputy  Commissioner  in  restoring  this  appellant's  name 
to  the  pension  rolls  on  the  same  set  of  facets  that  caused  his  name  to 
be  dropped  therefrom  wholly  freed  the  case  from  the  cloud  of  suspicion 
as  to  the  validity  of  his  title  to  a  pension  which  rested  thereon,  it  Ls, 
nevertheless,  a  fact  that  the  appellant  is  now,  and  has  been  since  his 
name  was  restored  to  the  rolls,  pensioned  for  the  same  causes  of  dis- 
ability for  which  he  had  been  pensioned  prior  to  said  action;  there- 
fore, as  stated  in  the  case  of  William  Wilson  (10  P.  D.,  232) — 

*  *  *  It  would  s^eein  that  if  i)ensioner  is  i>ermitted  to  continue  on  the  rolls  as 
to  disabilities  originally  admitteti,  he  can  not  very  well  be  refuse<l  an  increai^e  of 
rating  when  the  same  disabilities  are  shown  to  have  increaseil  in  degree. 

For  the  reasons  stated  the  action  appealed  from  is  hereby  reversed, 
and  the  papers  in  the  case  are  remanded  herewith  for  the  read  judica- 
tion of  the  claim  for  increase  herein  considered  in  accordance  with  the 
views  enunciated  above. 


MARRIAGK  AXD  niVORCE— DEC  IIEE—NTLLIT Y— FRAUD. 

Mary  Gembe  (alleged  wiixdvv). 

Claimant  married  soldier  in  1859  and  lived  with  him  as  his  wife  until  his  enlistment 
in  1803,  but  never  lived  with  him  thereafter.  She  filed  a  suit  for  divorce  from 
soldier  in  1865,  but  the  same  was  never  further  prosecuted.  In  October,  lSfji\ 
she  sued  out  a  warrant  against  one  Penebacker,  charging  him  with  bastardy  and 
being  the  father  of  her  male  child  l)orn  May  27,  18(56.  On  February  7,  1868, 
soldier  was  grante<i  a  divorce  from  claimant  on  the  provetl  allegations  of  adul- 
tery, personal  service  being  ha<l  on  claimant,  as  shown  ])y  the  re(*onl,  rjid  the 
issue  l)eing  fully  tried.  Soldier  died  July  20,  1873,  leaving  a  second  wife,  who 
died  in  October,  1877,  and  one  child,  Lottie,  under  16  years  of  age.  Claimant 
tiled  a  claim  for  ])ension  under  the  general  law  as  widow  of  soldier  in  June,  1SS<), 
which  was  rejected  in  April,  1894.  In  DecemV)er,  1895,  and  May,  1896,  John  A., 
soldier's  son  by  claimant,  and  Lottie,  his  daughter  by  his  second  wife,  filed  their 
declaration  for  pension  under  the  general  law,  which  was  allowed  June  17,  1897. 
On  August  26,  1899,  the  decree  of  divorce  theretofore  granted  was  eet  aside  and 
<leclared  null  upon  the  ground  that  on  the  face  of  the  pajx^rs  the  court  had  no 
jurisdiction  in  the  matter,  and  on  the  further  ground  that  fraud  had  been  per- 
]>etrated  by  soldier,  the  libelant;  the  decree  further  stated  that  the  purpose  of 
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the  petition  was  to  aid  the  petitioner  in  the  prosecution  of  a  pension  claim  against 
the  United  States  Government,  and  further  8ho\ying  while  the  lack  of  juriwiic- 
tional  facts  did  not  necessarily  render  the  decree  void,  yet  fraud  having  been 
shown  the  decree  was  vacated. 
Hdd^  that  said  decree  of  divorce  having  been  the  cause  that  led  to  the  payment  of 
pension  to  claimant's  son  and  soldier's  daughter,  and  the  Government  being 
shown,  by  the  petitioner's  allegations,  to  be  an  interested  party,  and  not  having 
been  notified  of  the  nullity  proceedings,  the  Department  refuses  to  Ixj  bound  by 
the  decree  of  nullity.     (Case  of  Frances  MonhoUand,  7  P.  D.,  494.) 

AsHistant  Secretary  M.   W.  Miller  to  the  Comrinssioner  of  Pensions^ 

June  19,  1903, 

This  is  a  motion  filed  April  24,  1903,  for  the  purpose  of  obtaining  a 
review  of  a  departmental  decision  in  the  above-entitled  case  promul- 
gated December  20,  1902.  Claimant  filed  her  declaration  under  the 
general  law  June  25,  1886,  the  claim  being  rejected  April  28,  189-1,  on 
the  ground  that  she  was  not  the  widow  of  the  soldier,  the  record  show- 
ing him  to  have  been  divorced  from  her  February  17, 1868.  She  filed 
new  evidence,  and  reopening  was  denied.  November  30,  1900,  an 
appeal  being  filed,  the  same  was  considered  as  hereinbefore  stated.  A 
motion  for  reconsideration  was  filed  January  19, 1903,  the  same  being 
overruled  January  26, 1903,  and  the  present  motion  is  a  second  motion 
for  reconsideration. 

The  pertinent  facts  in  this  case  are  as  follows: 

The  claimant  and  John  A.  Gembe,  the  soldier  herein,  were  married 
by  ceremon}-  at  York,  Pa.,  December  6,  1859.  They  lived  together 
as  husband  and  wife  until  his  enlistment  July  13,  1863,  he  being  dis- 
charged the  service  June  25,  1864.  He  never  lived  with  said  wife 
after  his  enlistment.  In  the  vear  18()5  she  entered  a  libel  for  divorce 
in  the  court  of  common  pleas,  Lancaster  Count}^  Pa.,  subpoena  being 
issued  July  25,  1865,  but  this  suit  was  never  further  prosecuted. 
October  31,  1866,  claimant  sued  out  a  warrant  against  one  Penne- 
backer,  in  the  city  of  I^ncaster,  Pa.,  charging  him  with  bastardy,  and 
of  being  the  father  of  her  male  child  born  May  27,  1866.  On  Febru- 
ary 7,  1868,  the  soldier  was  granted  a  divorce  from  claimant  b}-  the 
court  of  common  pleas,  Lancaster  County,  Pa.,  on  the  proved  allega- 
tion of  adultery,  the  issue  having  been  fully  tried.  Pei*sonal  service 
was  had  on  claimant,  as  shown  by  the  record,  November  29,  1867,  a 
copy  of  the  necessary  papers  not  onl}-  being  left  with  her,  but  the  con- 
tents were  actuallv  read  to  her.  Said  decree  allowed  the  soldier  to 
marry  again,  and  he  did  January  3, 1871,  marrying  Maria  Schweitzer, 
by  ceremony,  at  Carlisle,  Pa.,  and  one  child,  Lottie,  was  born  to  them. 
The  soldier  died  July  20,  1873,  and  his  second  wife  died  October  18, 
1877. 

This  claimant  filed  an  application  under  the  general  law  June  25^ 
1886,  claim  being  rejected  April  28,  1S\>4:,  otv  \\\e  ^towtA, -scd.  Vfe^^\»- 
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fore  stated,  that  she  was  not  the  widow  of  John  A.  Gembe,  he  having 
been  regularly  divorced  from  her,  as  shown  by  the  record.  During 
the  prosecution  of  this  claim  it  was  shown  that  claimant  was,  and 
tad  been  for  years,  a  person  of  extremely  loose  character  and  of  a 
decidedly  bad  reputation  for  chastit}^  and  morals.  She  swore  she  had 
been  the  soldier's  wife  up  to  the  date  of  his  death,  had  remained  his 
widow  since  that  time,  but  admitted  she  had  not  lived  with  him  since 
his  enlistment  in  1S63;  further  stating  that  he  lived  with  some  woman 
from  his  discharge  up  to  the  time  he  died.  She  denied  any  knowl- 
edge of  any  divorce  proceedings  save  those  instituted  by  herself  and 
abandoned,  and  swore  she  had  never  heard  that  he  had  ))een  divorced 
from  her  and  that  she  had  never  been  served  with  or  heard  of  anv 
papers  in  such  an  action.  The  whole  trend  of  her  testimony  in 
this  particular  Was  that  soldier  had  never  attempted  to  obtain  any 
divorce  from  her,  but  had  lived  in  adultery  after  his  discharge.  She 
was  not  interviewed  again  after  the  divorce  decree  was  discovered,  and 
it  was  almost  an  accident  that  the  divorce  decree  wa«  ever  found,  for 
the  case  had  been  wrongly  indexed  on  the  court  record. 

December  9,  1895,  and  Mav  16, 1890,  considerably  more  than  a  vear 
after  this  alleged  widow's  claim  was  rejected,  John  A.,  soldiers  son 
by  claimant,  and  Lottie,  his  daughter  by  his  second  wife,  filed  their 
declarations  under  the  general  law,  and  their  claim  was  admitted  June 
17,  1897,  payment  being  duly  made  to  them. 

September  12,  1898,  this  claimant  filed  a  petition  in  the  court  of 
common  pleas,  Lancaster  Count}^  Pa.,  it  being  the  same  court  which 
issued  the  decree  of  divorce,  and  in  said  petition  she  sought  to  have  a 
rule  granted  to  show  cause  whj'  the  divorce  decree  of  February  17, 
1868,  should  not  be  vacated  and  set  aside  and  declared  null,  six  reasons 
being  given  wh}-  said  rule  should  issue.  The  court,  upon  affidavits  and 
after  hearing  arguments,  did,  August  26,  1899,  set  aside  said  decree 
upon  the  ground  that  the  face  of  the  papers  showed  the  court  had  no 
jurisdiction  in  the  matter,  and  on  further  ground  that  fraud  had  been 
perpetrated  l^y  the  libelant.  The  decree  further  stated  that  the  pur- 
pose of  the  petition  was  to  aid  the  petitioner  in  the  prosecution  of  a 
pension  claim  against  the  United  States  Government;  and  the  decree 
also  shows  that  while  the  lack  of  jurisdictional  fact^  did  not  necessarily 
make  the  decree  void,  yet  fraud  having  been  shown  the  deci-ee  was 
vacated.  No  further  facts  need  be  set  forth,  for  the  foregoing  are 
sufficient  for  a  legal  disposition  of  the  case. 

The  main  contention  of  this  motion  is  the  same  as  that  embraced  in 
the  first  motion,  and  is  to  the  effect  that  this  Department  is  l)ound 
by  the  last  decree  of  the  court,  and  is  not,  in  law,  allowed  to  question 
it  in  any  particular;  that  the  Government  erred  in  paying  the  pen- 
sion to  the  children  of  the  soldier,  it  being  the  duty  of  the  Govern- 
ment to  satisfv  itself  as  to  the  validitv  of  the  divorce  decree  before 
allowing  and  paying  the  childrens"  c\i\\m.    It  W  ^\^  so\».^  ^SX:  A\d  v«i  at 
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its  peril;  and  if,  at  some  later  daj',  a  court  of  competent  jurisdiction 
should  overturn  the  divorce  decree,  the  Government  was  ^still  respon- 
sible for  the  payment  of  the  pension  to  the  widow.  This  motion,  in 
short,  alleges  that  the  Department  is  bound  to  give  full  faith  and 
credit  to  this  hist  decree,  and  is  estopped  by  the  Constitution  of  the 
United  States  from  evading  its  binding  force  and  effect. 

The  full  record  in  the  case  in  which  the  decree  of  nullit3^  was 
granted  haus  not  been  furnished  liy  the  claimant,  and  the  Department 
might  well  decline  to  review  the  case  in  the  absence  of  such  record, 
and  dismiss  this  motion.  There  are,  however,  enough  salient  facts  of 
record  in  evidence  whereon  to  base  a  sound  conclusion  as  to  the  issue, 
and  on  which  to  effectually  dispose  of  this  present  motion  and  any 
other  motion  based  on  the  same  or  equivalent  grounds. 

The  decree  of  nullit}^  recites  that  the  petitioner  admits  the  purpose 
of  her  petition  to  be  to  enable  her  to  ^^  apply  for  a  peiwion  from  the 
United  States  Government."  This  was  not  the  real  purpose  of  the 
petitioner,  as  shown  by  the  facts.  The  real  object  of  the  petitioner  is 
easily  determinable,  for  the  facts  show  that  she  had  alread}',  in  1886, 
applied  for  such  a  pension  and  had  been  denied  status  under  the  iden- 
tical decree  of  divorce  in  that  same  court,  which  she  now  sought  to 
have  set  aside  and  declared  null.  And  further,  her  own  son  bv  the 
soldier,  and  a  daughter  of  his  b}^  his  second  wife,  did,  one  3'ear  later, 
after  her  claim  had  been  adjudicated,  file  their  declamtions  for  the 
same  pension,  the  basis  of  their  claim  being  the  identical  divorce 
decree,  and  pension  was  allowed  and  paid.  The  real  object  of  the 
petition  was,  then,  to  establish  a  status  whereby  the  petitioner  could 
compel  the  Government  to  pay  to  her  that  which  it  had  alread>'  paid 
to  her  own  son  and  her  former  husband's  daughter,  by  reason  of  a 
decree  of  the  same  court  granted  in  1868.  The  true  object  of  this 
petitioner  was  speciously  concealed  and  a  deliberate  fraud  perpetrated 
on  the  court;  for  had  the  facts  hereinbefore  set  forth  been  known  to 
the  equity  court  it  is  not  to  be  presumed  that  it  would  have  so  far 
stultified  itself  as  to  render  its  decree  whereby  it  gave  the  petitioner  a 
status  under  which  she  could  mulct  the  Government  by  compelling 
double  payment — once  to  her  own  son  by  reason  of  its  decree  of  1868, 
and  again  to  her  by  reason  of  a  vacating  of  such  decree  in  18iM).  It  is 
one  thing  to  ask  a  court  of  equit}"  for  a  decree,  in  order  that  justice 
may  l)e  done,  to  establish  a  status  whereby'  a  petitioner  may  be  able  to 
prosecute  a  claim;  but  it  is  quite  another  thing  to  conceal  from  that 
court  the  fact  that  such  a  claim  has  long  since  l)een  prosecuted,  and 
that  unsuccessfully,  by  reason  of  a  decree  of  that  same  court,  said 
decree  having  been  the  cause  that  led  to  the  payment  of  the  same 
claim  to  other  parties,  and  which  the  petitioner  leads  the  court  to 
believe  has  never  been  settled. 

An  equity  court  will  not  knowingly  aVVow   v\  ^^vVn  Vc^  'ss.  ^vW  \r» 
acquiesce  in  an  original  decree  for  a  \o\\^  pv^Y\ov\.  o\  \aycv^.>  ox  vso Vsv 
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as  it  suits  such  part3''s  convenience,  and  then  after  other  rights  liave 
intervened,  based  upon  such  original  decree,  the  court  having  no 
knowledge  of  those  other  rights,  overturn  the  original  decree  at  the 
instance  of  said  party  when  some  ulterior  object  is  sought  to  be 
gained,  thus  placing  fast  and  loose  with  the  court's  equity  powers  as 
caprice  or  pecuniary  motives  may  dictate.  The  concealment  of  mate- 
rial facts  from  the  court  which  set  aside  the  divorce  decree  of  1868 
amounted  in  law  to  actual  fraud,  and  the  same  attorney  who  repre- 
sented the  petitioner  before  the  equity  court  now  is  prosecuting  this 
motion  before  the  Department  and  has  represented  her  in  her  claim, 
and  his  position  is  hardly  an  enviable  one,  as  he  now  conies  and  asks 
the  allowance  of  the  claim  upon  a  dr}'  proposition  of  law.  "'  He  who 
seeks  equity  must  do  equity/'  This  issue  is  not  properly-  one  of  law, 
but  one  of  equit}',  and  the  Department  will,  in  the  exercise  of  its  valid 
powers,  refuse  to  allow  the  Government  to  be  mulcted  in  a  claim  \msed 
upon  fraud. 

The  foregoing  is  of  itself  reason  enough  for  the  Department  to 
refuse  to  be  bound  by  the  decree  of  nullity.  But  there  is  another 
reason  why  claimant  can  not  prevail.  Not  only  was  the  court  hood- 
winked into  granting  the  decree  of  nullity,  but  it  exceeded  its  equity 
powers  in  allowing  the  case  to  proceed  to  linal  judgment  without  ser\-- 
ing  actual  notice  upon  the  Government.  The  Government  was  shown 
to  be,  by  the  petitioners  admission,  a  vitally  interested  part}-,  and 
constructive  fraud,  at  least,  was  perpetrated  upon  it  by  a  failure  to 
notify.  One  of  the  basic  principles  underlying  equity  is  that  ))efore 
a  court  of  equit}'  will  proceed  to  final  adjudication  of  a  cause,  it  will 
summon  all  parties  in  interest  in  order  that  full  justice  ma}'  be  done 
to  all  and  all  rights  determined.  If  an  equity  court  does  proceed  to 
final  judgment  without  actual  notification  having  been  served  on  one 
of  the  principally  interested  parties,  it  is  a  well-established  nile  that 
such  an  interested  party  is  not  ])ound  by  that  decree.  (See  c*iise  of 
Frances  A.  Monholland,  7  P.  D.,  494.)  This  proposition  is  so  axio- 
matic as  not  to  need  demonstration.  The  verv  decree  itself  shows  the 
court  was  advised  that  the  object  of  the  petitioner  was  to  obtain  the 
payment  of  a  large  sum  of  money  from  the  Government,  and  it  was 
clearlv  error  for  it  to  have  issued  a  final  decree  in  the  matter  until  the 
supposed  debtor  was  given  an  opportunity  to  be  heard.  The  son  of 
this  claimant  was  served  with  a  notification,  and  it  is  a  matter  of  some 
surprise  that  the  court  did  not  order  the  Government  notified  before 
it  would  hear  an}'  final  argument. 

Under  such  a  state  of  facts  this  Department  may  accept  the  last 
decree  as  binding,  or  it  may  not,  just  as  it  sees  fit;  and,  under  the  cir- 
cumstances as  hereinbefore  set  forth,  it  declines  to  accept  as  binding 
a  decree  based  on  fraud,  and  rendered  in  violation  of  a  basic  principle 
in  equity. 
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This  claimant  is  estopped  from  now  setting  up  her  claim  to  pension 
upon  other  grounds  also.  She  has  been  guilty  of  gross  laches  in  more 
ways  than  one,  but  this  matter  need  not  enter  into  the  present  issue. 
Enough  has  already  been  said  to  demonstrate  that  there  is  no  virtue 
whatever  in  the  contentions  of  this  motion,  and  it  is  overruled. 


reduction  — aid  and  attexdaxce  — practice  — fraud— jtjri8dio- 
tiox— res  judicata— medical  referee— record. 

William  Blaisdell  (deceased). 

1.  There  is  no  statute  inhibiting  one  administration  from  reviewing  the  action  of  a 

past  administration,  and  the  Department  may  not  make  any  such  inhibition. 

2.  The  Department  may,  however,  in  the  interests  of  good  administration  and  on 

grounds  of  public  policy,  properly  and  lawfully  refuse  such  review  except  on 
error  or  gross  injustice  appearing  on  the  face  of  the  record  or  clearly  demon- 
strated in  a  motion  for  reconsideration. 

3.  Faihire  by  the  Department  to  entertain  as  a  motion  for  reconsideration  a  guard- 

ian* s  letter  setting  forth  facts  sufficient  under  the  rules  to  constitute  a  valid 
motion  for  rei'onsideration  of  a  decision  adverse  to  such  guardian's  ward  is  such 
error  as  will  be  corrected,  after  the  ward's  death,  on  motion  regularly  made  by 
one  entitle<l  to  claim  the  latter' s  accnied  pension. 

4.  In  exercising  such  power  of  review  one  administration  may  not  disturb  the  action 

of  a  past  administration  so  as  to  affect  pension  .already  paid  thereunder,  unless 
fraud  or  mistake  of  fact  be  shown;  but  an  erroneous  judgment  on  the  evidence 
may  be  corrected,  by  any  succeeding  administration,  so  far  as  regards  future 
pension. 
6.  The  Commissioner  of  Pensions  ha.«,  with  the  consent  and  under  the  supervision  of 
the  Secretary  of  the  Interior,  full  power  at  any  time  to  increase  or  to  reduce  a 
pension  according  to  right  and  justice,  subject  only  to  certain  provisions  as  to 
notice  and  hearing,  and  it  is  his  duty  to  reduce  or  to  withdraw  pension  when  it 
is  shown  to  be  contrary  to  a  dear  and  unambiguous  law  as  to  which  no  miscon- 
struction is  possible. 

6.  The  opinion  of  the  medical  referee,  while  generally  accepted  on  purely  medical 

questions,  is  not  conclusive,  but  is  advisory  only,  and  on  questions  of  mental 
capacity  and  of  facts  lying  within  the  range  of  common  observation  and  experi- 
ence his  opinion,  and  medieval  testimony  generally,  is  not  entitled  to  any  greater 
weight  because  of  the  fact  of  his  or  the  witness  being  a  physician,  but  such 
questions  should  be  decided  upon  all  the  evidence  in  the  case. 

7.  The  question  of  title  to  the  first-grade  rate  is  one  of  mixed  law  and  fact,  to  be 

decided  from  all  the  laws  in  pari  materia  on  the  one  hand  and  from  all  the  evi- 
dence on  the  other. 

8.  Insanity  does  not  of  itself  necessarily  entitle  to  either  the  first-grade  or  the  inter- 

mediate rate,  but  it  must  be  shown  that  the  disability  or  disabilities  established 
as  originating  in  line  of  duty  in  service  totally  incapacitate  the  soldier  for 
manual  labor,  and  also  necessitate  the  regular  or  the  frequent  and  periodical 
personal  aid  and  attendance  of  another. 

9.  The  public  record  as  to  the  cause  of  death  is  not  conclusive,  but  the  question  of 

death  cause  is  one  of  fact  to  be  decided  upon  all  the  evidence,  and  the  medical 
referee's  conclusion  as  to  such  cause  is  generally  followed  by  the  Department 
when  based  upon  all  the  evidence  and  upon  facts  appear\u^l\\^\^SxLX^'aaKsv^si5<^^ 
and  f ai  rl  y  warranting  i  t. 
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10.  The  evidence  herein  shows  that  the  allowance  of  |)en8ion  at  the  first-grade  rate 
in  January,  1891,  was  erroneous  and  illegal,  as  it  includetl  disabilities  which  had 
not  been  established  as  of  ser\'ii*e  origin,  and  as  neither  total  incapacity  for  man- 
ual labor  nor  regular  ix^rsonal  aid  and  attendance  of  another  person,  within  the 
meaning  of  the  law  as  construed  by  the  Department,  existeii  by  reason  of  the 
only  cause,  sciatic  rheumatism,  shown  to  have  originated  in  line  of  duty  in  sen-- 
ice,  and  that  the  rate  was  projwrly  reduced  to  $10  j)er  month  from  July  4, 18i<3, 
neither  such  incapacity  for  lal>or  nor  such  need  of  aitl  and  attendance  having 
existed  since  that  date  from  said  cause. 

11.  The  soldier's  mental  <lisease  or  infirmity  is  shown  to  have  had  no  proliahleor 
possible  pathological  connection  with  said  disease  on  account  of  which  he  was 
proi^erly  pensionable,  sciatic  rheumatism,  nor  any  connection  otherwise  with 
his  military  service,  but  is  shown  to  have  l)een  probably  due  to  other  and  non- 
service  causes. 

12.  A  bare  preponderance  of  testimony  is  not  sufKcient  to  establish  fraud,  Imt  there 
must  l)e  such  clear  and  ample  preponderance  as  to  satisfy  the  mind  and  conwience 
of  the  fact  of  fraud. 

13.  It  is  error  to  omit,  on  si>ecial  examination  of  a  claim,  to  cross-examine  prtxrurable 
witnesses  whose  affidavits  prima  facie  establish  such  claim. 

As'sistant    Sec7\4a7^y  M.    IH  2111 1 vr  to  the    Ci^mmlnsifmir  (tf  l\'n»<Utm^ 

June  2,^,  1903. 

« 

On  April  7,  1908,  the  present  claimant  herein,  Maria  J.  Blai.sdell, 
widow  of  William  Blaisdell  (sergeant  of  Compan}^  F,  Fifth  Minnesota 
Infantr3%  from  January  24,  1862,  to  September  G,  1805,  and  decetised 
August  2G,  181*5),  filed  the  following  letter  addressed  to  the  Assistant 
Secretary  of  this  Department,  which,  in  view  of  the  extended  consid- 
eration decided,  for  reasons  hereinafter  appearing,  to  be  given  to  the 
claim  and  claims  therein  referred  to,  is  quoted  in  full,  for  the  purpose 
of  doing  complete  justice  to  the  claimant  by  answering  in  detail  it^ 
numerous  complaints  of  error  and  injustice,  in  a  decision  which  maj' 
be  final,  and  which  maj'  contain  in  itself  an  authentic  epitome  of  the 
evidence  upon  which  its  conclusions  of  fact  are  based,  and  citations  of 
legal  and  medical  authorities  upon  which  are  based  its  legal  and  med- 
ical conclusions: 

I  semi  you  this  coinmunicaiiun,  hoping  it  will  i*eceive  your  i>ersonal  attention  and 
thereby  secure  forme  intellijrent  information  respectihj^  departmental  reasons  for 
denying  me  tlie  restoration  of  the  i)ension,  which,  I  l)elieve,  my  husViand  was 
unjustly  deprive<l  of. 

I  deem  it  unnec€»ssary  to  enter  into  a  complete  history  of  the  case  and  will,  there- 
fore, be  as  brief  as  possible  in  presenting  features  of  it  which  are  not  clear  to  me, 
and  on  which  I  t-ontend  I  have  never  had  satisfactorily  explaine<l  to  me  by  the 
Dei>artment  or  the  Bureau  of  Pensions. 

It  is  true  that  the  case  has  l)een  l»efore  the  Department  many  times,  for  which 
rea.son  1  am  inclined  to  l>elieve  that  some  jirejiid ice  exists  against  it,  but  of  this  I  am 
not  j)o.sitive. 

Jn  a  letter  from  you  dated  March  27,  1903,  addressed  to  my  former  attorney,  the 
statement  api>ears  that  "this  claim  was  l)efore  the  Department  on  appeal  February'  14, 
1891,  *  *  *  when  no  just  or  proix?r  reason  was  found  for  disturbing  the  action  of 
the  Commissioner  of  Pensions." 
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In  bringing  this  matter  to  your  attention  I  Ijeg  to  state  that  on  February  14,  1891, 
the  Secretar}^  of  the  Interior  did  disturb  the  adverse  action  of  the  Commismoner  of  Pen' 
»ions  by  reversing  him  and  allowing  my  husband  a  pension  of  $72  per  month  for 
rheumatism  and  resulting  dementia,  and  that  this  rating  remained  undisturbed  for 
more  than  eleven  years,  when  a  different  administration  unjustly  reduced  it  to  $10 
per  month  for  rheumatism  and  resulting  disease  of.  the  heart  from  July  4,  1893. 

Whether  or  not  the  facts  regarding  departmental  action  of  February  14,  1891,  were 
intentionally  misrepresented  to  you  I  am  unable  to  say,  but  my  experience  in  con- 
nection with  this  case  has  ])een  such  as  to  cause  me  to  believe  I  have  just  ground  for 
entertaining  the  idea  of  prejudice. 

After  my  husband  had  been  on  the  i>ension  rolls  for  a  j>eri(xi  of  twelve  or  thirteen 
years  for  rheumatism  and  resulting  insanity  the  Bureau  of  Pensions  in  the  early  part 
of  1893,  on  the  opinion  of  the  then  medical  referee,  held  that  insanit}'  was  not  a 
result  of  rheumatism,  and  on  this  opinion  reduced  the  pension  from  $72  to  $10  per 
month. 

More  than  two  preceding  administrations  of  the  Department  had,  after  most 
exhaustive  and  complete  investigations,  decided  that  the  dementia  with  which  my 
husband  was  afflicted  was  the  result  of  rheumatism  incurred  in  the  militarv  ser\ice 
of  the  United  States,  and  that  the  rate  of  pension  should  be  in  accordance  with  the 
amount  fixed  by  law  for  total  helplessness. 

From  September  28,  1881,  to  January  16,  1891,  my  husband  was  j^ensioned  at  $50 
I)er  month  for  rheumatism  and  resulting  cerebral  softening  and  insanity,  and  from 
the  latter  date  to  July  4,  1893,  at  $72  per  month  for  the  same  disability. 

These  ratings  were  only  allowed  after  the  Department  was  thoroughly  convinced 
of  the  merits  of  the  lase  and  that  the  soldier's  condition  was  the  result  of  his  armv 
service. 

Unfounded  and  unproven  assaults  were  made  V>y  officers  of  the  Bureau  on  your 
appellant's  character,  none  of  which  were  ever  sustained,  but  under  the  peculiar 
methods  prevailing  in  the  Bureau  of  Pensions  in  the  matter  of  weighing  and  applying 
evidence  false  accusations,  unsupported  by  a  particle  of  reliable  evidence,  were  per- 
mitted to  outweigh  testimony  that  the  most  rigid  investigation  had  failed  to  impair, 
and  it  is  the  impression  of  your  petitioner  tliat  the  opinion  of  the  medical  referee, 
on  which  the  reduction  to  $10  per  month  was  made,  was  biased  by  these 
unfounded  and  unproven  accusations,  and  that  he  purposely  ignored  the  mass  of 
reliable  and  uncontroverted  medical  and  lay  testimony  present  in  the  case,  conclu- 
sively proving  the  insanity  of  my  husband  and  its  pathological  connection  with  the 
rheumatism  of  service  origin. 

To  pennit  my  husband  to  Ihj  deprived  of  $f)2  i)er  month  on  the  mere  opinion  of  a 
medical  officer  made  thirteen  years  after  the  Department  had  decided  insanity  to  be 
a  result  of  rheumatism,  which  opinion  the  preponderance  of  evidence  overwhelm- 
ingly destroys,  appears  to  me  to  be  an  act  of  the  deepest  infamy,  and  I  feel,  Mr. 
Secretary,  that  I  am  asking  but  simple  justice  in  appealing  to  you  to  right  this  great 
wrong  by  i)ermitting  the  preponderance  of  evidence  to  prevail  as  against  the  mere 
opinion  of  the  medical  referee. 

On  this  point  I  l:)eg  to  call  your  attention  to  the  case  of  the  widow  of  Job  Foster 
(3  P.  D.,  35),  and  wddow  of  Charles  F.  Brown  (3  P.  D.,  92),  in  both  of  which  it  is 
held  that  the  opinion  of  the  medical  referee  is  not  always  conclusive  against  the 
preponderance  of  testimony. 

I  am  aware  that  he  is  the  highest  metlical  authority  of  the  Bureau,  and  that 
medical  conclusions  readied  by  him  usually  govern  the  Department  in  its  consider- 
ation of  cases  involving  medical  questions,  still  he  is  not  infallible  and  is  not  so 
regarde<l  by  the  Department,  and  frequently  his  opinion,  when  contrarj'  to  the 
preix>nderance  of  proof  l>earing  ujwn  the  medical  question  at  issue,  has  not  bftfeT^ 
permitted  to  obtain. 
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On  the  question  of  pathology,  medical  authorities  (see  p.  1096,  Flint  on  Practice  of 
Medicine)  concede  insanity,  especially  melancholia,  as  a  rare  setjuel  of  ai'ute  rheu- 
matism, while  chronic  rheumatism  may  produce  jiaralysis,  myelitis,  affection  of 
spine,  and  consequent  mental  impairment. 

As  far  back  as  1879  my  husband  was  pensioned  at  |24  per  month  for  chronic 
rheumatism,  thereby  showing  that^he  disease  must  have  \ieen  extraordinarily  severe, 
while  evidence  now  on  file  in  the  Bureau  shows  that  when  the  dementia  developed 
j>aralysis  of  the  lower  bowel  and  urinary  organs  appeared  and  existed  continuously 
thereafter  to  death,  and  that  his  medical  attendants  found  no  other  cause  for  such 
condition  than  the  severe  rheumatism  he  contracted  while  in  the  Army.  . 

August  26,  1895,  my  husband  died  at  the  State  Hospital  for  the  Insane  at  Feigua 
Falls,  Minn.,  and  the  records  of  said  institution  show  the  cause  of  his  death  to  have 
been  "organic  dementia  and  exhaustion." 

After  his  decease  I  applied  for  wi<low's  pension  under  the  general  law,  and  in 
1896  was  allowetl  $12i>er  month,  the  meciical  approval  of  my  c*ase  being  for  rheuma- 
tism and  resulting  disease  of  the  heart,  resulting  in  apoplexy  and  death. 

Repeatedly  I  have  requested  information  as  to  the  authority  veste<l  in  the  Com- 
missioner of  Pensions,  or  the  medical  referee,  which  pennits  the  substitution  of  a 
condition  producing  death  wholly  contrary  to  facts  of  record,  showing  cause  of  death 
due  to  something  entirely  different. 

It  has  been  asserted,  but  not  proven,  that  my  husband  was  not  insane;  that  I  had 
set  up  a  fraudulent  claim  while  his  guardian  and  had  attempteil  to  sustain  it  by  man- 
ufactured evidence,  and  had  influenced  the  court  to  commit  him  to  an  insane  asylum, 
and  it  is  possible  that  the  medical  referee  in  deciding  that  his  death  was  due  to  a 
cause  other  than  that  shown  by  the  records  of  the  asylum,  made  by  physicians  under 
whose  daily  care  and  ol)servation  he  had  been  for  months,  ha<l  in  mind  the  i>oesible 
reversal  of  his  opinion  on  which  the  Department  action  of  May  19,  1894,  was  based 
if  he  admitted  the  insanity  as  a  factor  in  the  cause  of  death. 

This  is  one  feature  of  the  case  I  have  never  Ijeen  able  to  understand,  and  on  which 
the  Bureau  of  Pensions  has  afforde<l  me  no  intelligent  information,  and  in  fact  has 
denied  me  an  explanation  for  such  action. 

Now,  Mr.  Secretary,  I  submit  that,  as  the  party  most  interested  in  this  matter,  I 
have  a  right  to  have  this  action  of  the  medical  referee  fully  explained  and  presented 
to  me  in  such  a  manner  that  I  can  no  longer  be  left  in  the  dark  regarding  the  justice 
of  it. 

As  heretofore  stated,  my  husband  was  acconled  an  increase  of  j)ension  for  rheu- 
matism and  resulting  cerebral  softening  and  insanity  from  September  28,  1881,  and 
remained  undisturbed  in  possession  of  it  for  more  than  twelve  years,  his  title  to  it 
having  been  sustained  by  two  preceding  administrations  of  the  Department  of  the 
Interior,  in  both  of  which  it  was  held  that  the  evidence  in  the  case  justifie<l  the 
acceptance  of  dementia  as  a  sequence  of  rheumatism. 

Your  appellant  submits  that  the  CJovemment  deciding  that  a  nntognizetl  j>atho- 
logical  connection  existe^l  between  the  rheumatism  and  insanity,  and  }>ermitting  such 
decision  to  remain  in  force  for  a  period  of  twelve  years,  during  all  of  which  time  the 
soldier  reaped  the  benefit  of  it,  was  stopped  from  interfering  with  the  rating  allowed 
for  said  disability  by  a  previous  administration,  unless  fraud  or  error  was  discovered 
in  securing  the  admission  of  the  claim,  and  failing  to  produce  evidence  of  fraud  or 
error  the  doctrine  of  res  adjudicata  should  have  cause<l  the  Department  to  res|*t:t 
the  findings  of  two  or  more  previous  heads  an<l  not  disturb  the  pension  unless  new 
facts  tending  to  show  that  the  former  decision  was  erroneous  were  disclose<1. 

In  the  case  of  T.  A.  Harris  (7  P.  I).,  50)  it  was  held  to  be  not  the  duty  of  the  Sec- 
retary of  the  Interior  to  revise  matters  long  t^ince  settknl  and  determined  by  former 
administrations.  This  decision  was  made  l)y  the  gentleman  who  rendered  the  opin- 
ion of  May  19,  1894,  in  the  case  at  bar.     His  predecessor,  Hawkins,  in  the  Sconey 
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case  (1  P.  D.,  372),  held  that  the  Department  having  once  passed  upon  the  question 
involve<l  in  an  appeal  will  not  again  consider  the  case,  except  for  reasons  such  as 
would  justify  a  court  in  granting^a  motion  for  a  new  trial. 

The  Supreme  Court  of  the  United  States  has  held  that  the  right  of  an  incumbent 
to  review  a  pre<iecessor's  opinion  extends  onh;  to  mistakes  in  the  matter  of  calcula- 
tion and  to  cases  of  rejected  claims  in  which  material  testimony  is  aftem-ards  dis- 
covered and  produced,  and  in  the  absence  of  such  testimony  such  opinion  is  final  and 
conclusive.     (See  5  L.  B.  P.,  425.) 

The  same  positicm  is  enunciated  in  the  case  of  Edward  Lilly  (3  P.  D.,  o.  s.,  132), 
Joseph  Hannan  (9  P.  D.,  o.  s.,  76),  Alfred  Kite  (Id.,  232),  John  Swartz  (2  P.  D.,  3), 
Chamlx^rs  C.  Mullin  (Id.,  18),  and  in  numerous  other  cases,  notably  that  of  Jackson 
3Iartin,  the  Department  Iiolding  that  "Cases  long  since  adjudicated  by  previous 
administrations  should  not  \)e  reoj^ened,  reconsi<lered,  or  readjudicated  except  (1) 
upon  the  discovery  that  the  pension  was  procured  through  fraud;*  (2)  when  under 
the  statutes  the  pension  is  recjuired  to  be  increased  or  reduced  in  accordance  with 
the  (iegree  of  jiensionable  disability;  (3)  when  indisputable  or  manifest  error  in  law 
or  fact  is  apparent  in  the  record,  or  (4)  when,  on  presentation  of  new  and  material 
evidence,  it  is  indubitably  shown  that  through  mistake  the  pension  was  in  whole  or 
in  part  illegally  reduced  or  granted." 

I  find,  further,  the  opinion  of  Attorney-General  Taney  (2  Op.,  532),  holding  that 
'*The  interpretation  of  a  law  given  by  the  competent  authority  having  jurisdiction 
of  the  subject  can  not  be  revised  or  reversed  by  his  successor  in  the  same  office  so  as  to 
affect  the  rights  of  those  who  have  received  pensions  under  the  finrt  interpretation, 
although  such  construction  should  l>e  deemed  by  the  successor  in  office  erroneous; 
but  the  case  would  l)e  different  if  anv  mistake  of  fact  had  been  committed  or  the 
Government  imposed  on  by  false  testimony." 

In  the  case  of  Julian  Alire  (7  L.  B.  P.,  332),  Thomas  Kiley  (5  P.  D.,  o.  s.,  304), 
Hiram  C.  Shouse  (9  P.  D.,  o.  s.,  66),  and  George  W.  Amos  (8  P.  D.,  271)  the 
Department  declined  to  disturb  decisions  made  by  former  administrations  on  the 
state  of  facts  existing  when  originally  made. 

It  is  an  estaV)lished  rule  of  the  Department  not  to  (disturb)  an  adjudication  })y  a 
former  administration  excej)t  upon  the  most  conclusive  evidence  that  error  has  been 
conunitted,  and  that  fornicr  i)ension  ratings  must  not  be  reduced  upon  a  mere  differ- 
ence of  opinion  as  to  the  correctness  of  the  same,  or  where  a  manifest  indisputable 
error  in  the  rating  can  not  be  shown. 

In  this  case  the  adjudication  of  several  administrations  wa*?  reversed  ^yithout  a 
particle  of  evidence  showing  fraud  or  mistake  of  fact,  and  why  my  hus])and  was 
denied  the  Ijcnefit  of  recognized  principles  of  practice  by  l)eirig  given  the  application 
of  rules  lai<l  down  in  decisions  herein  quoted  is  another  feature  of  the  case  I  do  not 
understand  and  which  I  ask  to  have  explained. 

My  husband's  rating  was  interfered  with  on  the  mere  opinion  of  the  me<lical  ref- 
eree, unsustained  by  new  or  material  evidence,  after  an  unmolested  period  of  more 
than  twelve  years,  during  wliich  it  was  held  that  his  insanity  was  the  result  of  rheu- 
matism, for  which  the  highest  rating  fixed  by  law  was  allowed  him  and  which  should 
not  have  been  then  disturl)ed  without  positive  and  conclusive  proof  of  fraud  or  man- 
ifest error,  neither  of  which  was  present  at  the  time  of  reduction,  and  consequently 
the  action  of  the  Department  was  unjust  and  erroneous  and  entitled  me  to  the  recon- 
sideration prayed  for. 

In  asking  reconsi<lenition  I  am  sustained  by  departmental  decision  in  the  case  of 
Elizaljeth  McClumey  (5  P.  D.,  o.  s.  349),  in  which  it  is  held  that  **  Reconsideration 
of  decision  of  the  Department  will  not  l>e  refusetl  where  manifest  error  has  been 
conunitte<l,  even  though  new  evidence  is  not  presented."     *    *    * 

A  recent  letter  from  the  Department  states  that  I  should  vv^j^^xvl  w^v^  ^NW<&wvife \>5k 
the  Bureau  of  Pensions  )»earing  on  the  issue  in  the  ca^^e  bo  WvslX.  \\\^,  Q;0\^\vCv3^\^ANft^ 
may  pass  upon  it  and  in  that  way  secure  a  rehearing . 
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What  is  the  issue  in  the  case?  Is  not  the  proof  now  in  iM>sseesion  of  the  Bureau 
conchisive  of  the  continued  insanity  of  t!ie  soldier  during  tiie  time  he  was  pensioned 
for  it?  Does  not  the  several  commitments  and  his  detention  in  mad  houses  and  his 
death  from  clironic  dementia  and  exhaustion  satisfy  the  most  exacting  that  he  was 
really  insane?  There  is  an  abundance  of  such  testimony  on  file,  and  it  c^u  not  be 
conceive<l  why  the  Department  should  now  exact  more  of  the  same  kind  under  jre- 
tense  of  having  the  Commissioner  of  Pensions  reopen  the  case. 

The  injustice  in  this  case  wa^  perj)etrate<l  )>y  the  Department  of  the  Interior  and 
it  should  be  corrected  there  by  reviewing  the  action  of  May  19,  1894,  and  affording 
the  pensioner  the  protection  of  law,  decisions,  opinions,  and  rulings  bearing  ou  the 
matter  and  resolving  in  his  favor  reasonable  doubt. 

As  evidence  of  the  attention  this  case  leceived  when  before  the  Department  in 
February,  1891,  I  quote  the  following  from  a  letter  written  to  me  by  Cyrus  Bui^sey, 
late  Assistant  Secretary  of  the  Interior,  l)earing  date  of  May  28,  1894:  **  When  I  was 
in  office  when  the  case  was  before  me  I  read  every  j^aper  in  it  and  apj)rove<l  the 
allowance  of  $72." 

It  is  an  old  saying  that  "new  broom  sweeps  clean, "'and  with  the  advent  of  the 
new  brooms  in  the  Pension  Office  and  the  Department  of  the  Interior  in  1S93,  my 
husl)and  was  one  of  the  victims  of  the  spirit  of  contagious  economy  that  drifte<l  in 
with  the  new  brooms  and  myself  and  family  made  to  suffer  severely  by  it. 

There  is  but  one  more  thing  I  wish  to  call  your  attention  to  and  that  is  the  act 
approved  Deceml)er  21,  1893,  making  j^ension  a  vested  right  and  preventing  !?u.'jpen- 
sion,  reiluction,  or  dropping  without  notice  to  the  jxjnsioner,  etc. 

"My  husband's  pension  was  suspen<ietl  in  July,  1S98,  and  payment  of  the  n*«hiced 
rate  not  resumed  until  after  December  21,  1893. 

Appeal  had  been  entered  against  the  reduction  and  no  <lecision  madt^  imtil  May 
19,  1894,  when  the  Bureau  action  of  reduction  was  affirmed,  conse<]uently  the  action 
of  the  Government  was  not  complete  until  May  19,  1894,  and,  therefore,  the  pen- 
sioner was  entitlefi  to  the  protection  afforded  by  the  act  of  Det^eml>er  21,  1893,  and 
his  guardian  should  have  received  the  notice  provided  for  in  the  act. 

If  I  am  correct  in  this  view  of  the  law  it  would  seem  that,  leiiving  everything  cli« 
out  of  the  case,  restoration  should  be  effccte<l. 

In  conclusion  I  l>eg  of  you  to  give  this  matter  your  personal  consideration  with  a 
view  to  reaching  a  final  determination  as  to  whether  the  reduction  «  f  my  hustanl's 
pension,  without  conclusive  proof  of  fraud  or  error  in  obtaining  it,  was  just  and  in 
accordance  with  law  and  decisions  and  rulings  of  the  Department. 

This  case  has,  it  appears,  been  several  times  before  tlie  Department, 
and  ))iit  for  the  allegations  in  this  motion,  which  seem  to  indicate  full 
justice  has  not  been  done  in  the  premises  and  possibly  error  conmiitted 
therein,  which  is,  in  fact,  found,  said  motion  would  not  no>v  be  enter- 
tained. 

The  lecral  history  of  the  departmental  action  may  be  briefly  stated  as 
follows:  On  appeal  from  a  refusal  of  the  Counnissioner  of  Pensions  to 
allow  an  increase  claim  alleging  softening  of  the  brain  a.s  result  of  the 
accepted  cause,  rheumatism,  the  Department  on  August  28,  1S82, 
reversed  the  action  appealed  from,  and  held  that  the  evidence  showed 
insanity  due  to  said  cause,  the  first  grade  rate  of  $50  being  allowed 
accordingly  from  September  28, 1881  the  date  the  soldier  was  declared 
by  a  lunacy  commission  to  be  insane.  This  apixjllant  was  apix)inted 
guardian  June  12,  1882. 
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In  FebruaiT,  1890,  dropping  for  insanity  was  reeommended  and 
payment  suspended,  but  in  May,  1890,  suspension  was  remov^ed  and 
fay  men  ts  resumed. 

Appeal  was  tiled  asking  §72  from  March  4,  1890,  under  the  act  of 
that  date,  and  the  Bureau  on  reconsideration  admitted  the  contention 
in  January,  1891,  whereupon  the  appeal  was  dismissed.  In  July,  1893, 
paj'inent  was  again  suspended,  and  in  September,  1893,  insanity  was 
held  not  to  exist,  and  pension  was  reduced  accordingly  to  $10  per 
month  from  date  of  last  pa3'ment,  July  4,  1893,  and  disability  changed 
to  rheumatism  and  resisting  disease  of  the  heart.  On  appeal  this 
action  was  affirmed  May  19,  1894,  and,  after  the  soldier's  death  in 
August,  1895,  was  reaffirmed  December  8,  1896,  and  April  19,  1901, 
on  appeals  from  rejection  of  a  claim  filed  July  2\\  1890,  by  this  appi^l- 
lant,  for  restoration  of  the  rate  of  §72  from  date  of  said  reduction. 
On  May  4,  1895,  she  was  removed  from  the  soldier's  guardianship,  but 
was  reappoiilted  l)y  another  court  August  21,  1895. 

Appellant  now  contends  that  the  question  of  insanity  of  the  soldier 
was  res  judicata  by  the  decisions  of  the  Department  of  August  28, 
1882,  and  Februaiy  14,  1891,  the  latter  dismissal  of  appeal  being  in 
effect  a  departmental  affirmance  of  the  allowance  of  the  $72  rate  by 
the  Bureau;  and  that,  therefore,  the  decision  of  May  19,  1894,  by  a 
subsequent  administration  was  and  is  illegal,  citing  numerous  deci- 
sions to  the  effect  that  one  administnition  may  not  disturb  the  action 
of  a  preceding  administration. 

If  this  contention  were  sustained  it  would  prevent  the  present  con- 
sideration of  this  case,  in  which  appellant  seeks  to  disturb  the  action 
of  May  19,  1894,  of  a  prior  administration.  In  her  view,  evidently,  a 
favorable  action  is  res  judicata  and  an  unfavorable  one  not  res  judicata. 
Such  view  is  inconsistent  and  erroneous.  In  the  case  of  T.  A.  Harris 
(7  P.  D.,  50)  cited  by  her,  the  Department  refused  to  review  a  decision 
as  to  a  question  of  fee  rendered  vnd  acted  upon  under  a  prior  admin- 
istration; but  stated  that — 

on  the  otijer  himd,  in  casse.s  involving  title  to  ponj^ion  or  imreiise  or  re<hiction  of  rates, 
the  i:^sne  is  one  which  reniainj*  before  your  Bureau  or  this  I)ei>artnient  so  longjus  the 
claimant  or  pensioner  gurviven. 

And  again,  in  Mary  E.  Eastridge  (8  P.  D.,  5),  the  Department  held 
that  neither  the  doctrine  of  res  judicata  nor  stare  decisis  is  strictly 
applicable  to  pension  cases,  and  when  adopted  these  doctrines  simply 
become  rules  which  each  administration  prescribes  for  itself,  as  a  mat- 
ter of  policy  or  convenience,  and  which  ma}'  be  waived,  suspended,  or 
ignored,  as  justice,  public  policy,  or  convenience  recjuires.  This  deci- 
sion was  cited  and  followed  in  James  Duvall  (9  P.  D.,  218). 

So  far  as  legal  right  is  concerned,  the  Department  may,  in  a  pension 
claim,  review  the  decision  of  a  predecessor  if  it  sees  tit.     There  is  no 
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legal  bar,  by  statute,  to  such  review:  and  the  Department  may  not,  by 
any  rule  or  regulation,  create,  directly  or  indirectly,  a  l>ar  to  any 
review  of  either  adverse  or  favorable  action.  Congress  has  declared 
that  certain  persons  shall  be  entitled  under  certain  conditions  to  a  cer- 
tain pension.  The  Supreme  Court  of  the  United  States  has  held  that 
*' there  is  no  vested  legal  right  in  a  pension''  (U.  S.  '•.  Teller,  107 
U.  S.,  64),  no  right  which  Congress  may  not  take  away,  alter  or  cur- 
tail w^henever  and  in  whatever  wav  it  mav  see  fit,  the  sj'.me  as  tt  niav 
or  may  not  give. 

There  is,  however,  in  the  beneficiary  of  the  pension  laws,  or  in  one 
claiming  as  such,  a  vested  legal  right  to  an  adjudication,  as  to  his  or 
her  right  to  pension,  in  accordance  with  the  provis^ions  and  within  the 
limitations  prescribed  in  said  laws:  and  neither  the  Bureau  of  Pensions 
nor  the  Department  may  superimpose  upon  such  adjudication  any 
other  limitations  than  those  which  are  prescribed  in  said  laws  or  which 
may  be  essential  to  the  proper  execution  of  the  latter,  it  l)eing  funda- 
mentiil  that  authority  to  do  a  specific  act  carries  with  it  an  implied 
authorit}'  to  do  anything  incidentally  necessary  to  the  proper  execu- 
tion of  such  act. 

For  the  Department  to  give  to  its  decisions  in  such  cases  a  conclusive 
effect  would  be  to  create  a  bar  to  a  statutorv  ffrant  which  the  statute 
does  not  in  anv  wise  warrant,  and  which  would,  in  fact,  be  in  contm- 
vention  and  defeat  of  such  grant. 

The  act  of  June  21,  1879,  gives  to  the  Commissioner  of  Pensions 
"  the  same  power  as  heretofore  to  order  special  examinations  when- 
ever, in  his  judgment,  the  same  may  be  necessary,  and  to  increase  or 
reduce  the  pension  according  to  right  and  justice.*' 

The  power  of  the  Commissioner  to  review  any  case,  and  the  attendant 
supervisor}'  and  appellate  power  of  the  Secretary,  appears  to  be  gen- 
eral and  unlimited,  except  by  certain  provisions  as  to  notice  and  hearing 
in  cases  of  reduction  or  withdrawal  of  pension.  Congress  evidently 
intended  that  no  decision  in  a  pension  claim  should  preclude  further 
consideration  and  action  therein,  but  that  such  claim  and  jx^nsion 
thereunder  should  be  subject  always  to  the  power  of  the  C\>mmissioner 
of  Pensions  and  the  Secretarv  to  tak(%  at  anv  time,  whatever  action 
their  judgment  should  deem  necessary  in  order  to  carry  out  the  pro- 
visions of  the  laws  on  the  sul)ject-matter  of  pensions. 

The  statement  of  the  Ignited  States  Supreme  Court  in  the  case 
referred  to  in  this  motion  of  United  States  r.  Bank  of  the  !Metro|x>lis 
(15  Peters,  400),  that  the  "  right  in  an  incumbent  of  reviewing  a  pred- 
ecessor's decisions  extends  to  mistakes  in  matters  of  fact  arisinjr  from 
errors  in  ciilculation  and  to  cases  of  rejected  claims  in  which  material 
testimony  is  afterwards  discovered  and  produced,"  has  no  bearing  or 
force  herein.  That  was  a  decision  in  regard  to  certain  vested  rights 
of  third  parties,  as  to  which  recoui^se  to  the  courts  would  lie. 
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As  already  stated,  there  is  no  vested  right  in  a  pension;  third  par- 
ties (except  attorneys  to  a  limited  extent)  have  no  interest  therein; 
and  the  courts  have  no  jurisdiction  whatever  over  the  subject-matter  of 
pensions.  The  adjudication,  review,  revision,  correction,  and  adjust- 
ment of  all  pension  matters  lie  within  the  jx^wers  alone  of  this  Depart- 
ment; and  there  is  no  limitation  whatever  (except  to  some  extent  as  to 
retroactive  decisions)  upon  the  power  of  one  administmtion  to  review 
and  revise  a  pension  case  acted  upon  by  a  precedin^jf  administration. 

Judge  Cox,  in  the  case  of  Long  v,  the  Commissioner  of  Pensions, 
(decided  Febmary  "I'f^^  1804),  stated,  as  quoted  in  the  case  of  Mary  E. 
Eastridge,  supra,  that — 

There  is  no  statute  which  exchides  the  right  of  an  executive  othcer  to  review  the 
action  of  hin  predeces^^or  in  any  un.«iettle<l  and  inchoate  matter.  *  *  *  The  doc- 
trine of  stare  decisis  is  simply  a  rule  which  each  administration  prescribes  for  itself, 
without  l)emg  constrained  to  do  so  by  any  statute  or  general  principle  of  law,  but 
simply  as  a  matter  of  policy  or  convenience.  *  *  *  I  infer  that  it  has  been  the 
usage  of  the  Department  of  the  Interior  not  to  apj)ly  the  doctrine  of  res  judicata  to 
the  rating  of  a  pensioner,  and  in  the  absence  of  statutory  provisions  I  should  consider 
this  usage  the  controlling  authority  on  the  subject.  I  think,  however,  that  it  also 
ha«  the  support  of  statute  law.  *  *  *  Xo  title  passes  by  tlie  admission  of  an 
applicant  to  the  pension  roll  as  in  the  case  of  a  patent  to  land,  which  can  not 
be  recalled.  Pensions  are  the  bounties  of  the  Govermnent,  which  Congress  has 
the  right  to  give,  withhold,  or  recall,  at  its  discretion.  *  *  *  It  is  the  duty  of  the 
officers  of  the  Government  to  see  that  its  bountv  is  not  abused.  It  is  the  dutv  of  the 
Commissioner,  on  a  proper  application,  to  decide  what  share  of  that  Iwunty  the  law 
intends  to  bestow  upon  the  applicant.  Whatever  is  paid  to  him  under  that  decision 
is  gone  beyond  recall,  but  if  the  succeeding  Commissioner  should  be  satisfied  that 
the  pensioner  was  wrongfully  rated,  why  should  he  hot  correct  the  error  as  to 
further  payments?  The  pensioner  has  no  contract  rights  to  future  payments.  He 
has  no  vei»ted  rights  in  an  erroneous  construction  of  the  law.  The  Government  can 
not  bring  suits  to  set  aside  a  mere  erroneous  decision  of  an  ex  officer.  *  *  *  Ita 
only  remedy  is  in  its  own  hands,  and  that  is  to  stop  the  abuse,  and  the  Commissioner, 
for  the  time  being,  is  its  organ  to  do  that. 

The  Assistant  Attorney-General  for  this  Department  has  held  (6 
P.  D.,  297)  that  the  Secretary  "may  review  such  case  (of  an  errone- 
ous judgment  on  the  evidence)  and  correct  in  the  manner  prescribed 
by  law  the  judgment,  so  far  as  it  affects  future  pension,-'  but  not  pen- 
sion already  paid  under  such  judgment,  unless  the  latter  be  shown  to 
have  been  due  to  fraud  or  mistake  of  fact. 

While  the  decision  of  the  Department  in  one  administration  has, 
therefore,  no  conclusive  effect  upon  a  subsequent  administration,  the 
Department  has,  in  the  interests  of  good  practice  and  public  policy, 
refuv^ed  to  review  past  decisions  except  upon  definite  assignments  of 
error  or  manifest  injustice  therein;  and  where  such  decision  was  upon 
a  question  of  fact,  merely,  detenninable  as  a  matter  of  judgment  upon 
the  weight  and  effect  of  evidence,  the  Department  may  properly  refuse 
to  entertain  a  motion  for  reconsideration  of  such  decision,  unless  gross 
and  palpable  injustice  to  the  claimant  is  either  apparent  from  the  deci- 
sion itself  alone,  or  is  demonstmted  in  sucVi  \i\oWoTv^lvo\xv>Jafc  ^x\^^\is^ 
upon  which  such  decision  was  rendered. 
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And  in  Jackson  Martin  (7  P.  D.,  265)  the  Department  held,  sls  cor- 
rectly quoted  in  this  motion,  that — 

Cases  long  t?iuce  adjiuUc^tetl  by  previous  adiniiiistrations should  not  l>e  reopened, 
reconsidered,  nor  read judica ted,  exeept  (1)  upon  discovery  that  the  i)eus^ion  was 
procured  through  fraud;  (2)  when,  under  the  statu te«,  the  pension  is  retjuiretl  to  l;e 
increased  or  reduced  in  accordance  with  the  degree  of  the  i>ensionabIe  disability; 

(3)  when  indisputable  or  manifest  error  in  law  or  fact  is  apparent  in  the  re<^oni;  or 

(4)  when,  on  presentation  of  new  and  material  evidence,  it  is  indubitably  shown 
that  through  mistake  the  pension  was  in  whole  or  in  part  illegally  refuseil  orgrante<l. 

See  also  Charles  F.  Borthwick  (10  P.  D.,  249);  Alonzo  C.  Veale  (11 
P.  D.,  299). 

The  action  of  reduction,  therefore,  and  the  departmental  decision 
of  May  19,  1894,  affirming  it,  whether  correct  or  not,  were  3'et  clearly 
within  the  power  of  the  Commissioner  of  Pensions  and  of  the  SeiTe- 
tary,  notwithstiinding  the  departmental  decision  of  August  2S^  18*^2. 
Said  decision  of  May  19,  1894,  was  not  given  any  retroactive  effect, 
except  to  affirm  the  reduction  from  July  4,  1893,  made  in  accordance 
with  the  provisions  of  the  act  of  June  21,  1879,  upon  notice  and  order 
of  suspension  of  July  17, 1S93,  final  action  being  taken  accordingly 
and  payments  resumed  September  15,  1893,  on  medical  approval  for 
reduction  to  $10  per  month  from  ''April  3  (230,  IStM),-  although 
there  appears  to  have  been  no  recovery  of  excess  paid  since  the  latter 
date,  ev-identlv  intended  to  be  the  date  of  last  medical  examination, 
April  23,  1890.  This  suspension  of  payment  and  antedating  of  the 
reduced  rate  from  date  of  last  payment  were  also  within  the  lawful 
powers  of  the  Connnissioner  of  Pensions,  and  were  not  invalidated 
by  the  su))sec[uent  act  of  December  21, 1893.  (Sec  I).  A.  Wetherbee, 
7  P.  D.,562;  Mary  J.  llice,  ibid.,  5G9.) 

As  to  this  appellant's  right  to  a  reconsideration  of  said  decision  of 
May  19,  1894,  the  following  facts  appear: 

In  a  letter  to  the  then  Assistant  Secretarv  wdio  rendered  that  decision 
this  appellant,  then  guardian  of  the  deceased  pensioner,  complained, 
July  14,  1894,  that  the  adverse  action  of  the  Bureau  was  due  to  perse- 
cutions of  her  by  certain  persons  at  her  home  and  others  in  the  Bureau, 
and  asked  for  a  review  on  all  the  evidence.  A  similar  complaint  was 
made  bv  her  in  a  letter  a  year  later,  Julv  24,  1895.  But  no  formal 
motion  for  reconsideration  appears  to  have  been  filed  prior  to  the 
soldier's  death,  August  2(5,  1895,  nor  any  reply  made  to  either  of  s;iid 
letters. 

Apix'Jlant  then  filed  on  October  29,  l.slKj,  claims  as  widow  both  for 
accrued  and  for  original  i)ension;  and  oii  March  G,  1S9*),  she  was 
allowed  the  soldier's  a<'crued  pension  from  date  of  last  payment,  ffuly 
4,  1895,  and  on  May  1(1,  189*),  original  pension  as  widow,  which  she 
later  surrendered  in  order  to  accept  pension  as  nurse,  certificate  No. 
978811,  at  $12  per  month,  which  was  increased  by  special  act  May  24, 
lOOo,  to  $L^4  per  month. 
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III  a  letter  to  Secretary  Smith  on  •June  23,  1896,  she  contended  that 
she  should  have  as  widow  every  cent  due,  and  claimed  "'  all  the  law 
allows"  for  insanity  as  far  back  as  proof  shows  it  in  1871,  and  asked 
for  a  blank  declaration  for  accrued  pension  at  $72  from  date  of  sus- 
pension and  arrears  back.  A  declaration  for.  restoration  was  sent 
accordingly  July  18,  1896;  and  on  July  20,  1896,  she  filed  it,  claiming 
S72  as  ''guardian  for  keeping  and  caring  for  him,-'  soldier,  and  alleg- 
ing he  had  heart  disease,  rheumatism,  kidney  trouble,  and  congestion 
of  the  brain,  resulting  in  insanity,  and  that  he  died  from  dementia  and 
exhaustion. 

This  was  held  by  the  reviewer  to  be  not  a  valid  claim  for  restom- 
tion,  but  the  chief  of  the  board  of  review  held  contra,  she  having,  he 
says,  been  reappointed  guardian  August  21,  1895,  and  having  a  right 
to  file  a  claim  for  rerating,  nothwithstanding  the  Bureau  had  declined 
pa^'ment  to  her  on  the  ground  she  had  not  accounted  for  the  money  of 
soldier  paid  her  as  guardian;  and  on  October  5,  1896,  such  claim  was 
rejected,  '"  no  increase;  no  niedical  grounds  for  rerating.'' 

She  then  appealed  October  23,  I89i),  contending  for  $72  per  month 
from  date  of  discharge  on  the  ground  of  soldier's  insanity.  This  appeal 
was  dismissed  December  8,  1896,  under  the  decision  of  Caroline  E.  G. 
Colby  (7  P.  D.,  24),  holding  a  widow^  may  not  file  a  claim  for  rerating 
of  her  deceased  husband's  pension;  the  decision  on  dismissal  holding 
also  that  the  evidence  filed  since  the  decision  of  May  19,  1894,  does 
not  warrant  any  change  of  action. 

A  motion  for  reconsidenition  filed  June  12,  IS'JT,  iind  claiming  $72 
per  month  from  date  of  reduction,  was  overruled  June  25,  1897,  the 
decisions  of  May  19,  1894,  and  December  8,  1896,  being  held  to  be 
correct. 

Letters  to  the  President,  alleging  injustice  in  adjudication,  and 
claiming  *' a  large  amount  of  back  pension,''  were  filed  in  1897  and 
1898,  and  on  April  15,  1899,  a  similar  letter  to  the  Commissioner  of 
Pensions.  Congressional  influence  was  then,  as  repeatedly  before, 
brought  to  bear  upon  the  Department:  and  on  May  21, 1901,  Attorney 
J.  E.  Brophy  filed  a  length}'  motion  for  reconsideration,  containing 
substantially  the  same  general  charges  as  in  this  motion,  and  contend- 
ing she  has  as  widow  the  right  to  prosecute  a  claim  for  restomtion 
which  he  alleges  she  filed  as  guardian  in  1893,  but  none  which  appears 
to  have  been  filed.  This  motion  was  not  formally  docketed  as  such, 
but  was  transmitted  to  the  Bureau  with  the  Assistant  Secretar3''s 
indorsement  that  the  Department  declined  to  reopen  the  case,  ''as  it 
is  not  warranted.'' 

A  duplicate  of  the  last  motion  was  filed  February  14,  1901,  and  on 
April  19,  1901,  the  Department  overruled  same,  holding  appellant  has 
no  right  to  file  a  claim  for  rerating,  and  that  there  would  be,,  VvoA  ^^^^^ 
such  right,  no  title  to  rerating  on  the  merits;  VWl  t^^vCOvw'^V  ^*^"^ 
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able  only  on  showing  of  palpable  and  indisputable  error,  and  that  the 
rule  is  that  past  I'atings  will  not  be  disturted  except  on  proof  of  fraud 
or  mistake  of  fact  or  law. 

A  third  motion  (in  the  exact  language  of  the  other  two),  filed  Decem- 
ber 18,  1902,  was  disposed  of  by  letter  on  December  22,  1002,  the 
Department  refusing  again  to  reconsider  the  case,  and  on  March  27, 
1903,  Attorne}'  Brophy  was  informed  there  was  nothing  ijending 
therein. 

It  appears  from  the  foregoing  that  this  appellant  as  guardian  was 
not  accorded  any  reconsideration  of  the  decision  of  May  19,  1894, 
although  she  wrote  seyeral  letters  to  the  Department  asking  it.  This 
was  error  on  the  part  of  the  De^xirtment,  and  should  entitle  appellant, 
as  widow,  to  a  reconsideration  of  that  decision.  Said  letters  should  be 
considered  as  motions  for  reconsideration  which  w^ere  pending  at  sol- 
dier's death,  and  which  she  now,  as  widow,  has  the  legal  right  to  prose- 
cute. The  declaration  for  restoration  of  the  $72  rate  was,  in  effect, 
merely  a  motion  for  reconsideration  of  the  decision  of  May  19,  1894, 
although  filed  with  the  Commissioner  of  Pensions;  and  on  considera- 
tion of  the  appeal  from  rejection  of  such  claim  for  restoration  or 
rerating,  the  Department,  in  fact,  reconsidered  said  decision  then  and 
again  on  June  25,  1897,  and  on  April  19,  1901. 

The  declaration  of  July  29,  1896,  should  not  liaye  ])een  adjudicated 
as  a  claim  either  for  restoration  or  for  rerating.  The  only  question 
raised  therein  had  already  been  passed  upon  by  the  Department,  and 
was  res  judicata  so  far  as  the  Bureau  was  concerned.  The  appellant 
should  liaye  been  so  informed  when  she  wrote  the  letter  asking  for 
such  blank  declaration.  It  and  all  departmental  action  based  thereon 
ma}'  be  dropped  from  this  consideration,  in  order  to  get  this  case  in 
its  proper  legal  channel,  yiz,  that  springing  from  the  Department's 
failure  to  accord  the  appellant,  as  guardian,  the  right  of  reconsidera- 
tion of  the  decision  adyerse  to  her  as  such  guardian  rendered  May  19, 
1894;  which  right  she  asserted  in  the  seyeral  letters  mentioned,  and 
which  was  a  pending  undetermined  right  at  the  soldier's  death,  sur- 
yiying,  under  the  proyisions  of  the  act  of  March  2, 1895,  as  to  accrued 
pension,  to  her  as  widow,  and  upon  the  final  determination  of  which 
she,  as  widow,  may  legally  and  properly  l>e  adjudged  to  be  in  law 
entitled"  or  not  entitled  to  the  arrears  of  accrued  pension  w^hich  are 
claimed. 

Upon  this  analysis  of  the  legal  status  of  this  appellant  with  refer- 
ence to  the  soldier's  pension,  the  Department  may  properh'^  take  up 
for  consideration  the  merits  of  his  claim,  through  her  as  guardian,  as 
existing  when  the  decision  of  May  19,  1894,  was  rendered,  first,  how- 
eyer,  disposing  of  sundry  general  complaints  of  the  present  motion 
and  preliminary  considerations. 

As  to  the  alleged  erroneous  statement  in  the  Department's  letter  of 
March  27, 1903,  the  ^vriter  is  m\sU\ke\\\\\  ^«i^'\yi^  \\\^\>^\j«YV\sv^\il^<i\i 
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February  1^,  1891,  did  ''disturb  the  adverse  aetion  of  the  Commis- 
sioner of  Pensions  by  reversing  him  and  allowing  my  husband  a  pen- 
sion of  $72  per  month.-'  It  appears  the  then  pending  appeal,  filed 
June  23,  1890,  was  dismissed  perfunctorily  February  14,  1891,  on 
report  of  the  Commissioner  of  Pensions  that  $72  per  month  from 
March  4,  1890,  had  been  allowed. 

Her  statement  that  the  soldier  received  $72  per  month  from  January 
16,  1891,  is  also  erroneous.  That  rate  was  paid  from  March  4,  1890, 
under  the  act  of  Congress  of  that  date,  increasing  to  that  rate  from 
that  date  the  pensions  of  those  who  were  then  disabled  in  the  degree 
entitling  to  such  rate. 

Her  statement  that  the  i^atings  of  $50  and  $72  were  ''only  allowed 
after  the  Department  was  thoroughly  convinced  of  the  merits  of  the 
case  and  that  the  soldier's  condition  was  the  result  of  his  army  service" 
is  likewise  erroneous.  The  decision  of  the  Department  of  August  28, 
1882,  allowing  the  former  rate,  states  expressly  that  there  was  con- 
flicting evidence  as  to  whether  cerebral  softening  and  insanit^^  were 
due  to  rheumatism  or  to  other  and  nonservice  causes,  and  that  they 
were  held  to  be  sequential  to  rheumatism  only  because  the  latter's 
existence  appeared  to  afford  a  sufficient  exciting  cause  and  ''any 
doubt  upon  this  point  should  be  resolved  in  his  favor;"  also,  that 
there  was  conflicting  testimon}^  as  to  the  fact  of  insanity,  and  that 
insanity  was  held  to  be  established  mainly  upon  the  finding  of  the 
commission  in  lunacy  in  September,  1881,  and  the  fact,  ''of  which 
there  appears  to  be  no  question,"  as  held  informally  by  the  Assistiint 
Attorney-General  on  that  appeal,  that  such  insanity  proceedings  con- 
formed to  the  State  law.  The  rate  of  $72  was  never  allowed  by  the 
Department  at  all,  but  by  the  Commissioner  of  Pensions  alone,  in 
January,  1891,  overruling  a  contrary  opinion  by  the  medical  referee 
as  to  the  question  of  title  to  that  rate,  that  question  being  then  as 
always  one  of  great  doubt,  and  this  allowance  being  based  by  the 
Commis.sioner  mainly  upon  generalities  and  including  disabilities, 
hemorrhoids  and  incontinence  of  bowels,  which  had  not  been  accepted 
as  of  service  origin,  and  based  also  largely  upon  the  fact  that  title  to 
that  rate  had  already  been  conceded  by  the  Department  ten  years 
before  by  allowing  $50,  and  that  such  title  had  remained  unquestioned 
during  those  years.  This,  as  shown  hereafter,  was  an  erroneous 
allowance. 

As  to  the  alleged  "  unfounded  and  unproven  assaults  *  *  *  by 
officers  of  the  Bureau  on  your  appellant's  character,  none  of  which 
were  ever  sustained"  (she  says),  and  their  alleged  influence  in  the 
adverse  consideration  of  the  case  by  the  medical  referee,  the  claimant 
aorain  errs.  These  so-called  assaults  were  neither  unfounded  nor 
unproven.  They  were  made  not  alone  by  special  examiners  of  known 
integrity,  but  by  witnesses,  of  like  known  \ute^Y\ly  ,\»^ioT^  "Ocv^  "s^^^x^ 
exHininertf,  and  more  than  all  these,  as  tendings  toViw^exe.^^TvR,^VR>'^^^^ 
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assaults,  IS  the  conduct  of  this  claimant  hei-self,  not  merely  when 
before  special  examiners,  but  when  here,  in  person,  in  the  offices  of 
this  Department,  engaged  in  the  prosecution  of  her  numeroiLS  appeals 
and  motions.  She  has  here  and  elsewhere  vilified  oflicers  of  the  Gov- 
ernment, as  she  has  manv  witnesses  in  her  case,  in  unmeasured  terui.% 
charging  them,  high  and  low,  with  malicious  and  venal  acts  in  refer- 
ence to  herself  and  her  claims.  If  such  conduct  on  her  pail  has  not 
prejudiced  the  minds  of  some  w  ho  have  considered  her  or  her  deceased 
husband's  claims,  it  would  be  surprising.  No  such  improper  influence, 
however,  in  the  consideration  of  the  merits  of  the  case  appears  in  the 
words  or  acts  of  an}-  officer  of  the  Government,  considered  in  the  light 
of  the  evidence. 

Just  what  particular  ^ ^  assaults  ■'  upon  her  character  or  what  particu- 
lar officers  of  the  Bureau  she  intends  to  charge  does  not  clcArlv  appear. 
Presumably  she  refers  to  the  di'astic  comments  of  the  last  special 
examiner,  which  are  referred  to  in  said  decision  of  May  19,  1894,  in 
which  comments  said  examiner  stated  that  "if  the  opinion  of  every 
man  and  woman  in  the  neighborhood,  except  her  few^  relations,  h^ 
regarded,  he  (soldier)  is  as  sane  as  anvone,  and  his  wife  ha^  manufac- 
tured the  story  of  his  insanity  in  order  to  give  him  the  high  rate;" 
also  that,  as  far  as  ho  was  able  to  learn  after  careful  inquiry,  ''she  is 
tricky,  dishonest  to  the  last  degree,  and  wholly  unreliable.'"  It  is 
stated  in  that  decision  that  the  testimon}'  at  each  of  the  special  investi- 
gations, as  well  as  the  reports  of  the  other  examinei's,  is  in  full  accord 
with  these  sbitements  of  this  examiner,  )>oth  as  to  the  character  of  the 
guardian  and  the  sanity  of  the  pensioner. 

This  characterization  of  appellant  by  the  special  examiner,  whether 
true  in  fact  or  not,  is  not  unfounded.  The  testimonv  secured  by  him 
was  itself  so  overwhelmingly  adverse  to  the  contentions  as  to  the  sol- 
diers insanity  as  to  creat<^  a  suspicion  that  the  claim  was  fraudulent; 
and  this  appellant's  own  conduct  in  attempting  by  threats  or  sugges- 
tions to  influence  witnesses  in  giving  their  testimony  tends  to  the  same 
suspicion.  The  examiner's  report  does  not  appear  to  have  been  given 
in  malice  or  untruthfulness,  and  no  reason  to  doubt  that  he  made  an 
honest  report,  as  it  was  his  duty  to  do,  as  to  his  inquiries  concerning 
her  appears. 

In  reply  to  his  question  in  her  final  statement,  as  to  whether  she 
had  an}'  complaint  to  make  as  to  the  conduct,  manner,  or  fairness  of 
his  examination,  she  said,  ''  No,  sir;  I  have  not  with  you — put  it  right 
down.  You  have  done  as  fair  as  I  could  expect;'"  and  she  replied 
''No,  sir,'"  to  the  same  question  in  1800.  No  final  statement  appears 
to  have  been  made  to  the  other  special  examiners. 

But  this  assault  upon  appellant's  character  does  not  appear  to  have 
influenced  to  any  extent  the  decision  of  the  medical  referee  on  the 
merits  of  the  case  of  which  she  particularly  complains.     That  officer. 
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in  hiy  opinion  of  Septemljer  15,  1893,  on  which  reduction  was  based, 
adverts  properly  to  the  adverse  testimony  taken  on  special  examina- 
tion and  to  the  suspicions  it  raises;  but  his  medical  conclusions  are 
based  specifically  upon  all  the  evidence  in  the  case,  pro  and  con,  to 
which  also  he  refers;  and  such  conclusions  that  insanity  or  softening 
of  the  brain  did  not  exist,  and  that  the  soldier's  rheumatism  was  not 
such  as  to  produce  either,  appear  to  have  been  founded  whoUj-  on  such 
evidence,  and  to  have  been  untainted  by  an}'  bias  or  prejudice. 

The  appellant's  allegation  that  there  is  a  ''mass  of  reliable  and 
uncontrovert^d  me^dical  and  lay  testimony  present  in  the  case  con- 
clusively' proving  the  insanit}'  of  my  husband  and  its  pathological 
connection  with  the  rheumatism  of  sendee  origin  ''  is  not  supported 
by  the  facts  in  the  case,  and  her  charge  that  the  medical  referee  *'  pur- 
j)osely  ignored  "  such  mass  of  testimony  is  not  sustained,  there  being, 
in  fact,  no  such  mass  of  testimony  at  all,  as  will  hereinafter  be  shown, 
nor  anv  evidence  that  he  icrnored  anv  of  the  testimonv  in  the  case. 

Her  contention  that  the  opinion  of  the  medical  referee  is  not,  in  a 
case  of  this  kind,  conclusive  may  be  sustained.  As  has  been  held  bj- 
the  Department,  his  opinions  are  advisor}'  only  to  the  head  of  the 
Bureau  or  of  the  Department,  and  genei'ally  conclusive  on  questions 
purely  medical,  but  not  on  matters,  such  as  testamentary'  capacity, 
which  lie  within  the  range  of  common  observation  and  experience, 
which  should  be  decided  u[)on  all  the  evidence.  (Lawson's  Expert  and 
Opin.  Ev.,  pp.  1,  2,  254,  255;  Carpenter  v.  Calvert,  83  111.,  62.)  The 
court  stated  in  the  case  cited  that — 

Phyniciaiis  may  be  regarde<l  experts  as  to  the  condition  of  the  Ixwly  and  as  to  what 
diseases  tend  to  impair  the  mind;  but  it  does  not  follow,  from  the  mere  fart  that 
they  are  physicians,  that  they  are  any  better  judjres  of  the  degree  of  mental  capacity 
than  other  men  of  good  common  sense. 

See  decisions  of  the  Department  in  John  J.  Hill  (7  P.  D.,  142); 
Julia  A.  E.  Watkins  (10  P.  D.,  202). 

It  has  been  also  held  by  the  Department  that  title  to  the  first-grade 
rate  is  not  a  medical  question,  one  resting  solely  within  technical 
knowledge  for  its  determination,  but  is  a  question  of  mixed  law  and 
fact — whether  a  certain  proven  state  of  facts  constitutes  the  condition 
specified  in  the  law  as  entitling  to  that  lute — to  be  determined  from 
all  the  evidence  in  the  case  as  to  the  facts,  and  from  all  the  laws  in 
pari  materia  as  to  the  law,  the  Department  having  to  determine  as 
well  what  facts  exist  as  what  the  law  contemplates.  (See  J.  J.  Hill, 
supra;  Ednmnd  O.  Beers,  7  P.  D.,  118;  Eppenetus  W.  Mcintosh,  10 
P.  D.,  172;  Laban  W.  Mclnturtl,  12  P.  D.,  77  and  299;  elacob  S. 
Clark,  ibid.,  70;  Lovell  Bullock,  12  P.  D.,  244.) 

Appellant  calls  attention  particularly  also  to  the  finding  of  the  med- 
ical referee,  contrar}'  to  the  public  record  as  to  the  cause  of  sol- 
dier's death,  organic  dementia  and  exhau^^tiow,  lW\i  ^^^\Xi  ^^%  ^\\fe  V<^ 
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disease  of  heart,  and  suggests  that  this  finding  was  induced  by  fear 
of  a  possible  reversal  of  the  decision  herein  of  May  19,  1894,  should 
he  admit  insanity  as  a  factor  in  the  cause  of  death;  and  she  asks 
specially  for  full  and  satisfactory  reasons  for  his  finding. 

The  cause  of  the  soldier's  death  is,  the  same  as  the  question  of 
his  insanity,  a  fact  to  be  determined  from  all  the  evidence.  The 
record  of  the  asylum  where  the  soldier  dies  is  not  conclusive  as  to  the 
cause  of  death,  but  same  should  be  determined  from  the  testimony  of 
those  having  personal  knowledge  of  the  symptoms,  and  a  conclusion 
reached  from  both  the  medical  and  the  lay  testimony,  giving  to  the 
former  class  of  testimony  such  special  weight  only  as  to  any  fact  as 
it  may  appear  to  be  entitled  to  by  reason,  perhaps,  of  the  physician 
l>eing  liteh%  because  of  his  technical  knowledge,  to  possess  a  l)etteT 
apprehension  of  such  fact  than  one  not  a  ph3^sician,  and  giving  in  the 
consideration  by  the  Department  of  a  purely  medical  question,  to  his 
and  to  the  medical  referee's  medical  opinions  from  the  facts,  their 
proper  weight  as  expert  testimony  only,  neither  one  conclusive  upon 
such  question,  but  both  merely  advisory  to  the  Department  in  such 
consideration. 

The  question  as  to  the  cause  of  the  soldier's  death  is  only  incidentally 
involved  herein,  as  it  may  tend  to  show  whether  insanity  existed  or 
not,  and  it  will  be  particularly  considered  later  when  the  latter  ques- 
tion is  disposed  of. 

The  contention  that  the  administration  of  1894  was  legally  estopped 
from  disturbing  the  decision  of  the  administrations  of  1882  and  1891 
as  to  insanity  contains  no  force,  as  already  shown.  And  under  the 
authoritative  decision  of  Jackson  Martin,  supra,  particularly  cited 
and  relied  upon  by  appellant  in  this  motion,  a  review  by  the  Bureau 
of  its  action  of  January,  1891,  or  b}'  the  Department  of  its  dismissal 
of  February  14, 1891,  based  upon  such  action,  would  be  fully  warranted 
bv  the  fact  alone  that  such  action  was  based,  as  shown  bv  the  record, 
upon  and  included  disabilities  not  accepted  as  of  service  origin,  and 
was  predicated,  not  upon  the  condition  specified  in  the  law  as  entitling 
to  the  first-grade  rate,  as  above  shown,  but  upon  uncertain  generalities, 
as  seen  by  the  following  copy  of  the  Commissioner's  approval  for  said 
allowance: 

I  have  carefully  considered  this  case.  The  claimant  haa  been  pensione<l  for  dis- 
eases which  obviously  originated  in  the  service,  the  severity  of  which  have  broken 
down  his  physical  and  mental  stamina.  He  is  shown  to  be  a  great  sufferer  from 
hemorrhoids  and  incontinence  of  the  bowels;  he  has  been  a  great  sufferer  from 
sciatica.  AVhether  sane  or  insane,  it  seems  clear  that  his  mental  condition  is  weak. 
He  is  obviously  unable  to  x>erform  any  regular  or  mental  labor  which  contributes  to 
the  support  of  the  family,  and  is  in  fact  a  burden.  He  was  pensioned  at  first  grade, 
$50  per  month,  an<l  has  been  drawing  that  pension  for  some  years.  The  evidence 
does  not  warrant  a  change  of  grade,  and  therefore  he  must  be  pensioned  at  $72  per 
month  from  March  4,  1890. 
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Such  allowance  was  a  palpable  and  unquestionable  error,  apparent 
in  the  record.  Unless  disabilities  are  duly  established  as  of  service 
origin,  neither  the  Commissioner  of  Pensions  nor  the  Department  has 
any  legal  warrant  for  allownng  pension  on  account  of  them.  Hem- 
orrhoids and  incontinence  of  bowels  were  not  alleged  as  of  service 
origin  until  March  21),  1890,  in  a  general  affidavit  by  appellant,  and 
there  is  no  record  showing  the}'  w^ere  ever  adjudicated,  or  attempted 
to  be,  as  of  service  origin.  The  statement  that  the  soldier  was  suffer- 
ing from  diseases  "'obviously  originating  in  service"  is  not  warranted. 
The  earliest  mention  in  anv  certificate  of  examination  of  these  diseases 
was  in  1875,  and  there  is  no  evidence  whatever  tending  to  show  either 
existed  in  service  or  until  years  after.  In  this  motion  appellant  places 
their  appearance  ''when  the  dementia  developed,"  which  was  not, 
according  to  her  statements,  until  1871  at  the  earliest. 

Tliis  allowance  ignored  also  the  specific  provisions  of  the  law,  so 
clear  as  to  need  no  construction,  that  title  to  the  first-grade  rate  con- 
sists in  the  need  of  ''regular  personal  aid  and  attendance  of  another 
person"  because  of  total  and  permanent  helplessness,  as  already 
shown,  due  to  '"injuries  received  or  disease  contracted  in  the  service 
and  line  of  duty."     (Acts  of  June  18, 1874,  and  March  4,  1890.) 

It  is  noted  also  that  the  Commissioner  did  not,  in  said  approval, 
hold  that  insanity  existed;  and  even  had  he  so  held,  the  Department 
has  frequently  decided  that  insanit}'  does  not,  of  itself,  necessarily 
entitle  to  the  first-grade  rate. 

The  nonspecific  law  does  not  concern  itself  with  the  name  of  a  disability  nor 
with  the  place  of  its  treatment.  It  provides  only  for  a  resulting  helplessness.  It 
makes  no  necessary  difference  whether  this  man  is  an  inmate  of  St.  Elizabeth  Hos- 
pital, or  of  the  Providence  Hospital,  or  of  his  own  home.  Therefore  the  pension  is 
measured  not  by  the  name  of  the  disease,  nor  by  the  plac^  of  its  treatment,  but  by 
the  extent  of  the  helplessness  it  produces.  Insanity  varies  in  degree,  in  character,  in 
disabling  effects,  and  its  victims  require  varying  degrees  and  kinds  of  attendance. 
(James  Caton,  6  P.  D.,  159.) 

The  first-grade  rate  was  refused  in  that  case,  although  the  pensioner 
was  of  undoubted  insanitv,  and  was  actuallv  in  confinement  from 
August,  1889,  to  date  of  that  decision,  December  15,  1892,  or  at  least 
to  June  10,  1891,  when  the  evidence  last  referred  to  him. 

Nor  was  even  the  intermediate  rate  of  $50  per  month  allowed  in  the 
case  of  Eppenetus  W.  Mcintosh  (supra),  wherein  the  pensioner  was 
held  to  be  insane  and  it  was  contended  constant  attendance  of  another 
person  was  necessary  whenever  he  went  abroad  in  order  to  prevent 
harm  should  he  become  violent,  which  he  at  times  did,  the  Depart- 
ment stating  that — 

Such  aid  and  attendance  as  this  is  necessarily  accorded  more  by  reason  of  appre- 
hension that  it  might  be  reijuired  than  by  the  fact  that  it  is  actually  neede<l  at  all 
times  and  under  all  circumstances;  and  in  my  judgment  it  can  not  be  bkftVk\.Vv^\.^^ 
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and  attendance  of  this  character  comes  within  the  purview  of  the  provisions  of  the 
act  of  Alarch  4,  1890;  neither  is  the  allowance  of  the  rate  prescriljed  in  said  act  war- 
ranted merely  because  insanity  happens  to  l^  one  of  the  disabilities  for  which  pen- 
sion has  been  allowed — 

citing  James  Caton  (supra);  and  holding  further  that  the  pensioner 
was  also  not  entitled  to  the  benefits  of  the  act  of  July  14,  1892,  as  to 
said  intermediate  rate. 

In  Thomas  L.  Hurst  (7  P.  D.,  583),  the  pensioner,  on  account  of 
insanity,  was  an  inmate  of  an  asylum,  and  had  been  for  ten  years, 
under  care  of  an  attendant  when  shaying,  bathing,  dressing,  and  out 
on  exercise;  but  the  Department  held  this  resti-aint  of  liberty  and  sur- 
yeillance  did  not  constitute  "  constant  aid  and  attendance  within  the 
meaning  of  the  law  defining  fii'st  grade; "  citing  James  Caton  (supra), 
and  allowed  the  intermediate  rate  only. 

In  Loyell  Bullock  (supra)  the  Caton  and  Mcintosh  decisions  were 
cited,  and  it  was  held  that — 

neither  the  $50  rate  nor  the  $72  rate  should  be  allowed  for  such  cause  of  disability 
(insanity)  unless  the  degree  of  disability  due  thereto  is  shown  to  be  such  as  to 
wholly  distjualify  the  claimant  or  jiensioner  for  manual  labor,  and  also  necessitate 
either  the  frequent  and  periodical  or  the  regular  personal  aid  and  attendance  of 
another  j^erson. 

It  has  also  been  held  that  the  attendance  entitling  to  the  first-grade 
i-ate  must  be  ''regular  from  day  to  day,  not  simpl}-  periodic  or  at 
stated  interyals,  but  continuous  in  the  sense  that  it  must  be  at  the  com- 
mand and  seryice  of  the  person  *  *  *  in  performing  the  ordinary 
and  necessar}'  functions  of  daily  life"  (Edmund  O.  Beers,  supra; 
cited  in  Loyell  Bullock,  supra);  and  that  the  need  of  eyen  frequent  and 
periodical  aid  and  attendance  must  be  ''continuing and  permanent,  and 
not  merely  exist  occasionally  and  at  irregular  interyals."  (Cj^rus  G. 
Wheaton,  7  P.  D.,  225.) 

This  allowance  in  18U1  being  so  clearly  erroneous  on  the  face  of  the 
record  alone,  the  succeeding  administration  was  fully  warranted  in 
instituting  action  looking  to  a  readjustment  of  the  rate  in  accordance 
with  law,  and  pension  was  properly  suspended  in  July',  1893,  and 
notice  giyen  to  the  pensioner  through  appellant,  his  guardian. 

In  response  to  such  notice  six  aflBdayits  were  filed  August  24,  1893. 
Of  these,  two,  those  by  Drs.  McLean  and  Magelson,  were  duplicates  in 
substance,  stating  they  had  known  the  soldier  seyen  and  four  years, 
respectiyely,  and  that  he  was  an  inyalid  all  the  time,  that  he  had  rheu- 
matism in  all  large  joints  and  internal  and  external  piles,  was  physically 
and  mentiiU}^  almost  a  total  wreck,  at  times  mind  was  worse,  threatened 
to  injure  family  and  destroy'  furniture,  droye  everyone  out  of  the 
house;  at  other  times  was  fairly  rational,  and  that  he  was  insane  and 
should  be  confined  for  suitable  treatment. 

M.  A.  Burbank  stated  he  had  known  soldier  since  1851,  but  did  not 
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see  him  from  1857  to  1868,  nor  from  1870  to  1892;  that  he  was  then 
very  feeble,  mentally  and  ph^^sieally,  complained  of  headache,  rheu- 
matic pains,  dizziness;  had  a  bad  dizzy  spell  once  when  they  were 
walking  together  and  caught  hold  of  a  tree  to  keep  from  falling;  that 
he  was  emploj'ed  by  soldiers  wife  when  she  was  away  as  soldier's 
attendant,  and  that  he  believes  soldier  needed  constant  care  and  medi- 
cal treatment. 

Lars  C.  Hagen  referred  only,  in  his  affidavit,  to  assaults  which  he 
said  soldier  made  upon  him  in  1891  with  a  hatchet  and  a  shotgun, 
and  that  in  the  same  j'ear  he  saw  soldier  whip,  strike,  and  beat  his 
wife,  and  destroy  doors  and  windows;  and  that  he  knew  of  these  from 
having  rented  soldier's  farm  that  year. 

Robert  White  stated  he  had  known  soldier  seven  years,  that  soldier 
is  generally  known  as  insane,  at  times  hard  to  control,  and  last  year 
she,  his  wife,  could  not  control  him,  that  he  knew  from  personal 
knowledge  of  soldier's  striking  her,  had  seen  locks  broken  and  panels 
kicked  in,  was  strange  at  times,  and  it  was  considered  unsafe  for  her 
to  live  alone  with  him,  as  he  had  threatened  to  kill  her,  at  all  times 
very  irritable,  often  j'elled  and  swore,  and  neighborhood  was  in  con- 
stant dread  and  fear  of  him;  and  that  he  knows  these  facts  from 
visiting  there. 

Orson  Olmstead  stated  he  had  known  soldier  for  the  jmst  j^ear,  and 
was  emplo}- ed  by  his  wife  in  July,  1893,  as  a  watch  over  him,  he  being 
insane,  and  that  he  from  soldier's  acts  believed  him  insane  and  in  need 
of  constant  care. 

Upon  these  affidavits  and  the  prior  special  examinations  the  medical 
referee  rendered  the  opinion  complained  of  in  this  motion,  which  is 
quoted  in  full  for  the  sake  of  the  prior  history  of  the  soldier's  case 
which  it  contains,  as  follows: 

After  going  through  all  the  evidence  and  giving  due  weight  to  same,  and  resolving 
all  doubt  in  favor  of  the  pensioner,  the  only  conclusion  that  can  be  reached^ is  that 
the  testimony  filed  in  rebuttal  does  not  warrant  any  change  of  proposed  action  of 
reducing  the  rate  from  §72  to  ten-eighteenths  for  rheumatism  and  resulting  disease  of 
heart,  and  eliminating  resulting  cerebral  softening  and  insanity. 

It  is  but  proper  to  state  further  that  evidence  in  this  case  does  not  warrant  the 
belief  that  the  soldier  is,  or  ever  has  been,  insane,  in  the  ordinary  or  technical 
meaning  of  this  term;  but,  on  the  contrary,  it  is  shown  (see  Special  Examiner 
Williams's  report)  that  when  he  is  beyond  the  immediate  influence  of  his  family  he 
is  considered  a  polite,  well-behaved,  and  agreeable  gentleman,  showing  no  evidence 
of  any  mental  aberration;  that  the  primdpal  e\'idence  of  his  insanity  comes  from  his 
w'ife  and  sons,  the  beneficiaries  of  his  pension,  and  all  the  facts  they  have  for  assert- 
ing his  insanity  are  that  he  gets  angry,  is  profane,  and  threatens  to  kill  or  otherwise 
injure  others  or  himself;  and  in  nearly  all  these  cases  provocation  is  shown  for  such 
conduct.  No  one  seems  to  fear  him,  but  looks  upon  it  as  **his  way.^'  No  one  haa 
been  injured  by  him,  unless  the  statement  of  his  wife  may  be  believed  that  he  once 
hit  her  on  the  arm  with  an  ax  handle. 

The  certificates  of  examinations  fail  to  show  a  single  x)bjective  evidft\ie^^^Sxv^MKc^^ 
or  softening  of  the  brain,  and  it  is  not  believed  that  e\X\veT  Ykaa  ^xet  ^^'ns\5&^.    '^>cia 
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evidence  of  rheumatism  is  fairly  good,  and  sufficient  to  warrant  a  rate  of  ten- 
eighteenths,  and  it  is  believed  that  any  payment  that  may  have  been  made  in  excess 
of  this  rate  since  October  17,  1879,  has  been  in  excess  of  what  was  justly  due  from 
the  Government.  For  full  justification  of  this  statment  the /art*  obtained  by  the 
several  special  examiners  are  a  sufficient  voucher. 

It  may  be  state<l  that  he  was  legally  adjudged  insane  and  placeil  in  an  insane 
asylum.  Before  giving  this  too  much  consideration  it  is  well  to  see  how  this  was 
done. 

On  page  2o,  Deposition  H,  of  Special  Examiner  M.  G,  Fopues^s  report  we  find  the 
following  evidence  by  Miss  Katie  Iverson: 

"Mrs.  Blaisdell  brought  Simon  Olson,  Mr.  Strong,  and  Dr.  Swanoe  there.  They 
came  from  Jackson.  Dr.  Swanoe  id  a  woman.  They<jame  to  the  house  just  after 
midnight.  *  *  *  Dr.  Swanoe  gave  him  a  thorough  examination,  and  then  they 
went  away  again  on  the  4  o'clock  morning  train.  Dr.  Swanoe  said  he  was  ini^ane 
and  ought  to  be  taken  to  the  asylum.     *    *    ♦ 

*'Q.  Mr.  Blaisdell  knew  they  were  coming,  I  suppose? — A.  Xo,  sir;  he  knew 
nothing  of  it  at  all. 

"  Q.  When  Dr.  Swanoe  examined  him  did  she  take  him  into  a  room  by  himself?— 
A.  No;  she  examined  him  right  there  in  the  room. 

'*  Q.  And  you  were  in  the  room  all  the  time? — A.  I  was. 

"  Q.  Just  descriljethe  examination  she  made  of  him. — A.  She  felt  of  his  head  and 
looked  into  his  eyes.  She  held  a  lamp  close  to  his  eyes  and  looke<i  into  them.  Then 
she  asked  him  aV)out  the  pain  in  his  head. 

**  Q.  What  did  he  do  and  say? — A.  He  sat  still.  He  swore  at  her  some,  and  said 
they  might  declare  him  insane,  but  would  not  go  to  St.  Peter  to  the  asylum,  and  no 
man  could  take  him  there.     *    *    * 

"  Q.  Did  he  refuse  to  go  when  Mr.  Strong  came  to  take  him  away? — A.  Xo;  he 
went  willingly  enough  then.'* 

In  the  same  report,  page  30,  Frank  E.  Blaisdell,  a  son  of  pensioner,  and  present  at 
above-described  examination,  says  the  description  of  the  proceeding  of  the  commis- 
sion of  lunacy  is  correct. 

On  this  same  page  we  find  the  following,  the  said  F.  £.  Blaisdell  being  the  witness: 

'*  Q.  Why  did  you  want  to  put  him  in  an  asylum? — A.  Well,  sir,  because  I  didn't 
consider  him  a  safe  man. 

**  Q.  Wasn't  it  because  you  wanted  a  record  for  use  in  this  pension  business? — A. 
That  was  one  reason.     It  had  to  be  proved  that  he  was  insane." 

The  affidavits  of  the  several  members  of  this  commission  do  not  materially  change 
the  foregoing  statement. 

The  recital  of  this  proceeding  carries  its  own  condemnation.  Comment  is  hardly 
necessary.  AVe  certainly  can  not  accejit  it  as  showing  the  existence  of  insanity. 
There  is  nothing  in  the  case  to  show  why  such  action  should  have  been  taken  at 
dead  of  night. 

The  above  action  was  taken  in  Septeml^er,  1881,  and  claimant  was  admitted  to 
insane  asylum  October  2,  1881,  and  discharged  December  7,  1881.  Subsequently, 
the  soldier  was  again  committed  to  the  insane  asylum  at  St.  Peters,  and  then  remained 
from  March  20  to  June  23,  1890,  when  he  was  discharged  on  request  of  his  wife. 

Judge  Chapman,  who  made  the  above-mentioned  commitment,  says  in  a  letter 
addressed  to  Hon.  S.  G.  Comstock,  dated  April  3,  1890,  in  reference  to  this  case: 

"It  is  jx)i*sibk  that  both  myself  and  the  physician  appointed  to  aid  in  the  exami- 
nation might  have  l^een  deceived,  especially  if  Mr.  Blaisdell  himself  chose  to  aid  in 
the  deception;  for  it  was  largely  on  his  own  testimony  he  was  committed.  I  there- 
fore suggest  that  you  suggest  to  the  pension  authorities  that  they  take  a  little  time  to 
investigate  and  find  out  from  the  superintendent  of  the  hospital  at  St.  Peter,  C.  K. 
Bartlett,  how  he  appears.  I  don't  want  to  he  used  to  further  any  corrupt  schemes, 
ADd  I  don't  suppose  you  do." 
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Dr.  Bartlett  says,  in  letter  dated  St.  Peter,  September  27,  1890,  and  addressed  to 
the  honorable  Commissioner  of  Pensions: 

*  *  *  "While  he  was  an  inmate  here  I  did  not  consider  him  a  sound  man, 
either  mentally  or  physiciilly."     (This  covers  his  last  commitment.) 

He  does  not,  however,  state  the  cause  of  the  physical  or  mental  unsoundness. 

In  statement  file<i  June  13,  1882,  Dr.  Bartlett  says  the  soldier  was  admitted  Octo- 
ber 2,  1881,  and  discharged  December  7,  1881.  Cause,  ill  health,  headache  (?). 
Form,  chronic  mania.  "Patient  is  a  man  52  years  old,  seemingly  strong,  able-bodied 
and  healthy  looking.  Habits  generally  good,  lately  addicted  to  intoxicating  liquors. 
Ha.s  no  hereditary  predisposition  to  insanity,  but  has  suffered  for  the  pa*^  two  years 
from  headaches,  and  is  violent  at  times.  The  attacks  come  on  once  or  twice  a  month, 
and  last  from  a  few  hours  to  three  or  four  days.  Then  expresses  a  desire  to  kill 
some  one,  and  is  destructive  of  clothing.  Is  generally  very  irritable.  Has  rheu- 
matism, nephritis,  and  is  impotent.  These  troubles  cause  him  to  brood  over  his 
condition,  making  his  paroxysms  more  violent.  Has  threatened  suicide  and  wants 
someone  with  him  all  the  time  to  prevent  his  doing  it.  Has  been  under  medical 
treatment  several  years  with  no  particular  ])enefit." 

While  it  can  not  lie  believed  that  softening  of  the  brain  or  insanity  has  existent  in 
this  case,  yet,  for  the  sake  of  argument,  admitting  that  it  does,  the  fact  remains  that 
the  evidence  in  the  c^ase  does  not  show  that  rheumatism  has  existed  in  such  form  or 
to  such  degree  as  to  warrant  any  complication  of  brain  or  nervous  system,  and  it 
must  l)e  asserted  that  the  action  placing  him  on  the  rolls  for  such  result  was  errone- 
ous and  not  warrante<l.  While  there  is  no  desire  to  impugn  the  motives  of  anyone, 
or  to  criticise  the  actions  heretofore  taken,  yet  it  is  manifest  an  error  has  been  com- 
mitted, and  it  is  believed  should  be  corrected. 

The  soldier  is  undoubtedly  an  invalid  and  greatly  disabled,  but  not  by  reason  of 
rheumatism  and  its  results,  but  by  other  and  more  potent  causes  sufficiently  shown 
in  the  evidence  and  unnecessarv  to  set  forth  here. 

The  affidavits  of  Drs.  Thomas  X.  McLean  and  M.  Magelson,  filed  August  24,  1893, 
are  in  almost  the  same  language,  as  though  they  had  the  same  inspiration;  and 
while  thev  sav  in  so  manv  words  that  soldier  is  insane  and  should  be  confined  in  an 
asylum,  they  fail  to  give  us  any  sufficient  facts  warranting  such  opinion,  nor  do  they 
show  any  treatment  for  any  disability.  They  also  fail  to  show  that  the  disability 
due  to  rheumatism  and  its  results  is  in  excess  of  that  covered  by  proposed  rate  of 
ten-eighteenths. 

The  pension  was  reduced  accordingly  in  September,  1893,  as  already 
recited  herein. 

On  November  7,  1893,  the  affidavit  of  Mary  Phelps  was  filed,  evi- 
dently with  a  view  to  reopen  the  action  of  reduction.  As  this  affidavit 
relates  onlv  to  the  soldier's  condition  in  ISStt,  when  the  affiant  savs  she 
worked  for  his  wife,  it  has  no  material  bearing  upon  the  present  con- 
sideration. Attention  maj'  be  called,  however,  to  the  significant  state- 
ment therein  that  the  affiant  does  not  think  the  soldier  ever  hurt 
anyone,  although  he  acted  as  if  going  to. 

In  January,  1894,  the  appellant  filed  her  own  affidavits  as  to  alleged 
false  and  malicious  statements  in  the  Pension  Office  to  the  effect  that 
soldier  was  not  insane  or  in  need  of  a  guardian  or  entitled  to  pension; 
also,  a  petition  signed  b}-  over  forty  residents  of  Pelican  Rapids,  Minn., 
her  home,  stating  ''the  general  opinion  of  the  community  at  large" 
was  that  soldier  was  insane,  that  his  wife  was  sawe,  wwA.  vl  ^xQ»\ife^  >^^x- 
son  for  guardian,  and  that  they  were  victims  ol  ra»X\e\o\x^  >^^x'5s'^vi\>Klv2>\\^ 
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sanctioned  by  only  a  few  and  not  by  the  people  of  the  villag-e.  Among 
these  signers  were  the  president  and  two  members  of  the  village  coun- 
cil, the  postmaster,  several  attorneys,  merchants,  etc. 

The  appellant  was  informed  February  21,  ISW,  hy  the  Commis- 
sioner that  there  was  nothing  pending  in  the  case,  and  on  March  10, 
1894,  she  appealed,  contending  that  reduction  was  the  result  of  ene- 
mies, that  soldier  had  been  unable  since  discharge  to  support  his  fam- 
ily, and  had  been  a  terrible  charge  on  account  of  his  incontinence  of 
bowels,  for  which  reason,  for  one,  he  had,  she  said,  been  removed 
from  the  asylum,  as  the  attendants  abused  him;  that  he  had  had  two 
paralytic  strokes,  affecting  his  bowels  and  adjacent  organs;  and  that  the 
Pension  Office  had  no  right  to  undo  the  former  finding  of  the  Depart- 
ment that  he  was  insane;  referring  to  medical  examination  of  1875 
and  certain  early  affidavits  in  the  case. 

The  decision  of  May  19,  1894,  was  rendered  accordingh-;  the  entire 
record  in  the  case,  including  the  special  examiner-s  rej)orts,  compris- 
ing 223  pages,  and  all  the  miscellaneous  papers,  comprising  probably 
500  pages,  being,  it  is  stated  therein,  examined  with  care  and  a  deci- 
sion rendered  on  the  whole  case,  holding  that  insanity  did  not  exist, 
that  if  it  existed  it  was  not  due  to  rheumatism,  and  that  reduction  to 
$10  a  month  was  proper. 

A  careful  examination  of  that  decision,  and  ii  present  like  thorough 
and  particular  examination  of  every  paper  in  the  case,  fail  to  disclose 
any  material  misstatement  of  fact  in  said  decision.  It  does  not,  how- 
ever, assume  to  pass  upon  the  question  of  law  raised  in  said  appeal, 
as  in  this  motion,  as  to  the  power  of  the  Commissioner  of  Pensions  or 
of  the  Department  to  reconsider  the  question  of  title  to  the  first  grade 
rate,  decided  August  28,  1882,  by  the  Department,  and  in  January, 
1891,  by  the  Commissioner  of  Pensions,  when  no  new  evidence  had 
been  tiled  or  facts  appeared,  the  reduction  l)eing  based  solely  upon 
the  same  evidence  as  said  allowance  of  that  rate. 

This  was  an  oversight  which  would,  of  itself,  entitle  to  a  recon- 
sidemtion,  as  to  that  question  at  least.  It  has  been  fully  shown  herein, 
however,  that  the  Commissioner  and  the  Department  had  full  power 
and  were  full}'  wari*anted  in  seeking  a  readjustment  of  the  rating;  and 
the  evidence  in  the  case  shows  beyond  question  that  the  soldier  was  not 
entitled  to  the  first -grade  mte  at  or  from  date  of  said  reduction,  which 
is  the  only  question  niised  in  this  motion  or  which  need  primarily  he 
considered.  Whether  entitled  to  more  than  §10  a  month,  the  rate  to 
which  reduced,  is  of  secondary  importance,  and  is  the  onl}-  question  in 
considering  which  the  questions  of  insanity  and  of  sequence  between 
insanity  and  rheumatism  are  material,  and  is  the  only  one  in  which! 
the  soldier's  condition  prior  to  July  4,  1898,  date  of  reduction,  need 
be  considered. 
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If  not,  at  that  dat«,  so  disabled  as  to  be  entitled  to  the  first-grade 
rate,  reduction  to  some  lower  rate  was  imperative,  and  from  that  date 
only,  unless  fraud  were  involved;  and  as  one  complaint  in  this  motion  is 
that  fraud  has  been  charged,  that  question  may  be  first  briefly  consid- 
ered, little  importanc*e  attaching  to  it. 

While   there  are   suspicious  circumstances,  as  alread}^  alluded  to 
herein  and  as  stated  in  said  decision  of  May  19,  1894,  there  is  no  clear 
or  positive  evidence  of  fraud  such  as  is  required  to  constitute  proof; 
thereof.     Fraud  must  be  shown,  not  l)y  a  mere  prepondenince  of  testi-, 
mony,  but  by  such  as  will  satisfy  the  mind  and  conscience,  something" 
more  than  a  bare  preponderance,  but  less  than  the  exclusion  of  all  rea- 
sonable doubt.     (See  Christian  May,  8  P.  D.,  71;  Herman  G.  Pike,' 
ib!d.,  314;  Sarah  M.  Decker,  11  P.  D.,  200;  Lalone  v.  United  States, 
164  U.  S.,  255.)  - 

As  truly  stated  in  said  decision,  the  soldier  indulged  in  inordinate, 
fits  of  anger,  making  threats  of  personal  violence,  and  at  times  strik-' 
ing  appellant,  she  says;  and  there  is  some  medical  and  la}'  testimony 
to  the  effect  that  insanity  did,  in  fact,  exist.  There  is  nothing  be3'ond 
mere  suspicion  that  the  soldier  may  have  connived  at  or  colluded  in 
the  alleged  fraud;  and  in  view  of  his  excellent  general  reputation  as  a 
quiet,  peaceable,  good-natured,  well-disposed,  and  highly  respected 
man,  which  is  fully  shown  by  the  evidence,  and  of  the  fact,  more  fully 
appearing  later  herein,  that  he  was  of  weak  and  possil)ly  abnormal  or 
perverted  mentality,  a  physical  invalid,  and  largely  under  the  influ- 
ence of  his  more  forceful-minded  mate,  such  suspicion  can  not  justly 
be  entertained  in  considering  the  evidence. 

The  alleged  charge  of  fraud,  therefore,  is  not  sustained  by  the 
evidence. 

In  considering  the  (question  of  title  to  the  first-grade  rate  at  and  since^ 
date  of  reduction,  the  soldier's  mental  condition,  as  well  as  his  disa-1 
bility  from  hemorrhoids  and  incontinence  of  bowels,  may  be  included,^ 
for  the  sake  of  the  argument,  as  neither  nor  both  will  affect  the  deci-f 
sion  of  that  question,  the  only  material  inquiry  being,  as  shown  above, 
whether  total  and  permanent  helplessness,  requiring  the  regular  per- 
sonal aid  and  attendance  of  another  person,  in  fact  existed  during  that 
period. 

The  affidavits  filed  on  notice  of  reduction,  although  not  satisfactorily, 
establishing  the  existence  of  such  helplessness,  may  be  taken  as  prima 
facie  sufficient  to  establish  it,  and  were  they  the  only  evidence  to  be 
considered  upon  the  question  of  reduction,  such  action  and  the.decisiaa 
affinuing  it  could  not  be  sustained,  the  erroneous  allowance  in  »Tanuary,' 
1891,  of  the  first-grade  rate  not  being  considered. 

Testimony  covering  this  period,  procured  on  special  examination  in 
1890,  however,  clearly  fails  to  sustain  these  affida\\\A\  vsax^  '55\>i>^^N\s^ 
this  testimoDj  wem  not  procured  until  after  tViei  bl^Vaow  ^ow^\.  V^\^\^ 
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to  be  reconsidered,  and  after  the  soldier's  death,  it  may  properly  be 
now  considered,  having  ]>een  duly  taken,  on  notice  to  apjwllant,  under 
her  pending  claim  for  pension  as  the  soldier's  widow.  The  fact  tlwt 
there  was,  under  that  claim,  no  question  involved  as  to  the  soldier';! 
title  to  the  first-gfi'ade  rate  does  not  debar  such  testiinonv  from  this 
consideration.  The  testimonv  is  admissible  herein  in  so  far  as  it  niav 
be  material  to  the  question  pi*esented  for  present  decision. 

The  appellant  herself  then  testified  that  the  soldier  from  the  time  of 
his  return  from  the  asvluni  in  Jun^,  1890,  where  he  had  been  since 
March  of  that  year,  was  in  fair  general  hesilth,  and,  "*  except  for  his 
permanent  disabilities  and  his  spells  (monthl}',  lasting  from  two  to  four 
days),  he  was  pretty  nuich  all  right^''  and,  except  during  these  spells, 
was  '^otherwise  rational '' and  could  have  done  niufh  work  but  for 
piles  and  rheumatism,  and  in  fact  did  do  light  farm  work,  chores,  and 
errands,  but  was  disqualified  mentally  for  directing  or  managing  work; 
that  in  Ma}',  1895,  he  grew  worse,  and  Dr.  Peake  was  galled;  that  he 
got  better,  and  again,  in  August,  1895,  worse,  while  hauling  milk  to 
the  creamery  every  day,  and  Dr.  Peake  was  agsiin  called;  that  his 
mind  then  collapsed  and  he  became  too  feel>le  to  be  rational  always: 
remained  on  lounge  most  of  the  time,  but  was  so  in  the  habit  of  work- 
ing he  would  pick  up  his  bucket  and  attempt  the  chores,  but  got  lost 
twice  in  the  timber;  that  she  then  called  uix)n  the  county  commis- 
sioners to  take  care  of  him,  and  he  was  committed  again  to  the  asylum, 
where  he  died  about  two  weeks  later.  She  made  no  mention  whatever 
of  his  having  had  any  personal  aid  and  attendance  during  any  jx»rtion 
of  this  period  from  1890  to  1895,  except  when  last  taken  to  the  asylum; 
and  she  savs,  on  the  contrarv.  that  he  did  his  chores,  errands,  and 
drivinjj  to  the  creamer v  and  elsewhere  bv  hunself. 

Dr.  Peake  testified  that  in  Mav,  18i)5,  he  ''found  no  abnormal  men- 
tal  condition,"  that  soldier  '*  talked  as  rational  as  anyone,'"  drove  up 
town  himself  often,  could  get  around  pretty  well,  and  worked  some  in 
his  garden;  that  soldier  was  out  alone  when  he  next  callecl  in  July, 
1895,  and  his  condition  then  and  in  August,  1895.  was  about  the  same 
as  in  the  May  preceding;  and  that  as  long  as  he  saw  soldier  he  did  not 
think  it  necessary  for  him  to  go  to  the  asylum. 

Dr.  Crandall,  a  druggist  and  formerly  a  pmcticing  physician,  knew 
soldier  from  1SS5,  and  had  treated  him  for  his  bowels,  rheumatism, 
kidneys,  and  nerves,  Init  never  noticed,  he  says,  anything  peculiar  in  his 
mental  condition  or  in  conversation  or  manner;  that  four  or  five  vears 
before  he  saw  him  loading  hay;  that  lately  he  had  not  seen  enough  of 
him  to  know  about  his  work,  but  judged  from  his  general  physical 
condition  and  appearance  he  was  not  able  to  do  much;  that  he  had 
examined  people,  ))ut  not  soldier,  for  insanity,  and  that  he  *' never 
was  with  him  nor  had  any  conversation  with  him  but  what  I  thought 
he  was  rational/' 
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J.  A.  Faulds,  ji  county  commissioner,  who  had  known  soldier  four- 
teen yeai*s,  and  who  was  called  upon  as  such  commissioner  to  furnish 
treatment  to  soldier  in  May,  1895,  and  to  take  him  to  the  asylum  in 
August,  says  only  that  '"we  haye  always  considered  he  w^as  a  little  off 
since  he  came  here,''  manner  peculiar,  reticent,  seemed  of  quiet  dispo- 
sition, and  he  never  saw  him  wild  or  threatening;  that  he  neyer  con- 
sidered him  able  to  do  much,  but  couldn't  say  as  to  the  last  few  years, 
as  he  had  not  been  intimate  with  him  or  seen  him  nmch,  and  didn't 
know^  about  his  needing  a  guardian. 

A  daughter-in-law  testifies  that  she  knew  soldier  intimately  only 
from  August,  1894;  that  he  did  chores  around  the  house  and  drove 
milk  to  the  creamery  after  May,  1895. 

W.  F.  Whitmore  knew  soldier  six  years,  butsavs  little  as  to  soldier's 
condition  prior  to  August,  1895,  shorth^  before  he  w^as  taken  to  the 
asylum.  The  soldier,  he  says,  at  times  seemed  as  rational  as  anyone, 
but  at  times  something  seemed  the  matter,  and  soldier  asked  him  once 
to  go  with  him  to  the  post-office,  as  he  was  afraid  he  might  get  dizzy 
and  fall. 

.1.  T.  King  and  Ida  King,  neighbors  for  six  years,  testified  soldier 
was  as  mtional  always  as  an3^one,  and  neither  ever  saw  any  indication 
to  them  of  insanit}'  or  of  anything  wrong  with  his  mind,  and  that  he 
had,  the  last  summer,  set  out  and  tended  a  nice  garden.  Mr.  King 
says,  also,  that  he  had  worked  for  the  soldier,  and  that  the  latter  was 
able  to  work,  and  did  cut  his  own  stoye  wood,  '*  right  up"  to  the  time 
he  went  to  the  asylum. 

Caroline  S.  Markerson,  who  had  known  soldier  four  years,  and 
resided  on  the  adjoining  lot,  also  testifies  that  he  worked  his  garden 
and  cut  w'ood  in  the  summer  of  1895;  that  she  never  saw  or  heard  any- 
thing to  make  her  think  him  insane,  and  that  she  couldn't  say  whether 
his  wife  could  care  for  him  herself,  and  she  "would  like  to  drop  that 
subject."' 

Zilpha  A.  Ellithorpe  testified  she  knew  soldier  from  December, 
1894,  and  he  wasn't  just  right,  but  she  did  not  know  what  the  matter 
was;  that  he  complained  of  his  head  and  eyes,  and  a  few  days  before 
going  to  the  asylum  came  to  her  house  (a  quarter  of  a  mile  front  his) 
and  asked  the  way  home;  and  that  she  never  saw  him  do  anything  out 
of  the  way. 

Nels  L.  Olsen  testified  he  was  in  charge  of  the  creamery  mentioned; 
that  soldier  brought  milk  there  for  a  month  or  more,  the  last  trip 
shown  on  the  books  being  July  25,  1S95;  that  soldier  himself  drove 
and  helped  unload,  and  talked  intelligently  about  the  creamer}^  busi- 
ness; that  he  never  noticed  anything  to  induce  him  to  believe  soldier 
insane,  and,  as  far  as  he  could  tell,  not  doing  any  business  or  being 
intimate  with  him,  he  was  able  to  transact  business. 

On  June  4,  1897,  affidavits  oy  Dvs.  W.T.  Dutvc^w  vvcv^  K,^.v:.^\^ 
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were  filed,  each  in  his  own  handwriting,  the  former  statbig  he  had 
known  soldier  for  seven  veal's  before  his  death,  and  had  oceasionallv 
prescribed  for  rheumatism  and  neuralgia  of  head,  ''which  finally 
resulted  in  permanent  central  trouble  causing  insanity;"  that  he  exam- 
ined him  on  his  commitment  to  the  asylum;  he  was  then  suflfering 
from  melancliolia;  became  chronic  and  incurable;  is  positive  disabili- 
ties culminated  in  death,  and  were  not  produced,  prolonged,  nor 
aggravated  by  vicious  habits. 

The  latter  stated  he  had  frequently  during  twelve  years  prescribed  for 
soldier;  that  he  was  suflfering  from  rheumatism  and  neuralgia  of  the 
head  and  chronic  melancholia;  that  he  saw  him  in  the  asylum  just 
before  his  death,  and  is  of  opinion  he  died  from  above  causes;  no  pre- 
scription record;  saw  him  at  irregular  intei'V'als;  considered  him  incur- 
able. 

Neither  this  appellant,  as  already  stated,  nor  any  of  the  other  wit- 
nesses made  an}'  mention  in  their  testimony  of  the  soldier  having  or 
needing,  at  an}'  time  during  the  period  from  1890  to  1895,  the  pei-sonal 
aid  and  attendance  of  another,  either  regularly  or  frequently  and  peri- 
odically or  at  all  for  any  pui'pose.  Had  he,  in  fact,  had  any  such  aid 
and  attendance,  or  had  his  condition  been  such  as  to  I'equire  it  or  make 
it  advisable,  the  appellant  or  some  one,  at  least,  of  these  witnesses 
would  unquestionably  have  referred  to  it.  Their  unanimous  silence 
is  more  than  significant—  it  is  charged  with  positive  force  as  evidence, 
and  as  satisfactory  proof,  that  no  such  aid  and  attendance  was,  in  fact, 
had  or  was  probably  needed;  and  when  the  pa4>t  history  of  the  case,  as 
shown  in  the  prior  evidence  (which  will  hereinafter  be  set  forth)  is 
considered,  this  conclusion  is  found  to  be  fuUv  wari*anted. 

The  soldier  is  shown  to  have  been,  at  date  of  reduction,  neither 
totally  and  permanently  helpless  nor  in  need  of  either  regular  or  fre- 
quent and  periodical  personal  aid  and  attendance,  within  the  mean- 
ing of  the  laws  granting  the  first-grade  rate,  as  construed  by  the 
Department  in  the  many  decisions  cited,  even  considering  all  his 
alleged  disabilities.  Ho  was  clearly  and  unquestionably  not  entitled 
to  that  rate  at  that  time.  UiK)n  this  point  there  can  be  no  doubt 
whatever,  certJiinly  none  if  the  alleged  insanity,  cerebral  softening, 
hemorrhoids,  and  incontinence  of  bowels  be  eliminated  from  the  con- 
sideration, as  they  must  eventually  be  herein. 

In  the  face  of  the  clear  and  unambiguous  provisions  of  the  law  as 
to  title  to  that  rate  and  of  the  repeated  holdings  of  the  Department  as 
to  the  scope  and  purview  of  such  provisions,  that  rate  could  not  in 
any  event  be  now  allowed.  As  stated,  there  is  no  vested  right  in  a 
pension  and  there  can  be  none,  certainly,  in  illegal  and  unlawful  and 
erroneous  pension.  The  Commissioner  was  bound  and  the  Depart- 
ment is  bound  by  express  law  "to  increase  or  reduce  the  pension 
according  to  right  and  justice,"  and  this  mandate  may  not  be  disobeyed 


DECISIONS   BELATING   TO   PENSIONS.  491 

by  either;  nor  may  the  provisions  of  the  grant  of  pension  that  the 
disabilities  must  have  originated  in  line  of  duty  in  service,  and  that 
they  must  render  the  soldier  totally  and  permanently  helpless,  and 
necessitate  the  regular  aid  and  attendance  of  another  person.  The 
Department  can  only  execute  the  laws  as  it  finds  them. 

Reduction  herein  was  therefore  imperative,  and  the  only  remaining 
question  is  whether  any  higher  rate  than  $10  per  month,  to  which 
reduced,  should  have  been  allowed,  '^  according  to  right  and  justice," 
and  upon  this  inquiry  the  questions  as  to  the  soldier's  insanity  as  a 
fact  and  as  a  sequence  of  the  cause  on  account  of  which  he  was  pen- 
sioned require  determination. 

This  necessitates  a  history  of  the  claim  from  its  inception. 

The  soldier  and  appellant  were  married  in  1855,  she  being  but  13 
and  he  28  years  of  age.  Children  were  born  in  1857,  1859,  and  1866. 
Up  to  his  enlistment  they  lived  on  a  farm  in  Minnesota.  She  went 
with  him  to  Fort  Snelling  when  he  enlisted  there  in  January,  1862, 
and  she  remained  there,  nursing,  for  a  few  months  after  he  went  to 
the  field,  then  returning  to  their  farm,  which  she  appears  to  have 
operated  until  his  return  after  final  discharge. 

She  did  not  see  him,  she  says,  after  he  left  her  at  Fort  Snelling  until 
his  veteran  furlough,  February,  1864,  when  he  remained  home  a  month; 
and  saw  him  then  no  more  until  his  discharge,  September  9, 1865,  when 
they  resumed  their  farm  life  together. 

He  then  had  considerable  money,  she  says,  on  account  of  his  service, 
and  as  he  was  sickly  and  in  bed  for  two  years  or  more,  he  did  no  work 
until  his  money  was  used  up,  she  continuing  to  manage  the  farm. 

On  June  23  he  executed  and  on  September  26,  1868,  tiled  his  decla- 
ration claiming  pension  on  account  of  rheumatism,  and  an  affidavit  by 
the  regimental  surgeon  as  to  origin.  Certificate  of  medical  examina- 
tion, unofficial,  h}'  Dr.  Everhard,  the  pension  examining  surgeon,  on 
September  11,  1868,  showing  no  disability  whatever,  the  claim  was 
rejected  in  December,  1868,  accordingly;  and  nothing  further  Avith 
reference  to  said  claim  appears  until  Januarj-,  1873,  when  this  appel- 
lant wrote  a  letter,  signed  also  by  the  soldier,  to  the  Commissioner  of 
Pensions,  setting  forth  that  she  had  supported  the  family  ever  since 
the  war;  that  the  claim  was  rejected  because  of  personal  enmity 
between  their  family  physician  then  and  said  examining  surgeon,  who 
had  stated,  she  saA's,  that  the  fomier's  patients  should  not  get  pension; 
that  soldier,  was  discouraged  and  had  given  up  the  claim,  but  said  she 
could  complete  it,  if  she  wanted  to;  and  as  their  physician  the  past 
summer.  Dr.  Force,  and  others  thought  him  entitled,  as  they  were  so 
much  in  need,  he  not  to  be  depended  upon  for  a  dollar,  and  it  being 
very  hard  for  her  to  support  the  family,  she  wrote  this  letter. 

The  Commissioner  responded  to  this  letter  that  medical  evidence 
would  be  required  to  reopen  the  claim,  and  otv"iiVa\  '\.,  \'5^\*^^"«kJS5L^a:^*^^^ 
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by  four  physicians  were  filed  accordingly;  and  on  Jul^'  2,  1873,  the 
soldier  was  medically  examined  by  one  of  these,  Dr.  Brownell.  who 
was  the  official  pensioning  examining  surgeon,  and  seven-eighteenths 
rating  was  recommended.  On  the  same  date  she  wrote  a  letter  saying 
the  grasshoppers  had  taken  eyerything  on  their  farm,  and  they  were 
in  great  need;  and  frequent  letters  on  the  same  subject  of  their  great 
destitution  from  grasshoppers,  frontier  trials,  and  soldier's  inyalidism 
and  inability  to  assist  in  support,  were  written  by  herself  and  others 
thereafter;  and  in  December,  1874,  she  referred  first  to  a  mortgage 
maturing  and  adding  to  their  financial  distress. 

The  claim  not  being  completed  in  fiye  years  from  date  of  filing,  it 
became  barred  under  the  act  of  March  3,  1873,  except  on  record  evi- 
dence of  incurrence,  affidavits  as  to  which  were  filed  accordinoflv  in 
April  and  December,  1874,  upon  which  a  record  was  made  by  the  War 
Department,  and  that  Department  reported  February  2, 1875,  that  the 
records  showed  clainiant  at  muster-out  was  suffering  from  sciatica  con- 
tracted about  December  15, 1864,  from  exposure  incident  to  the  seryice. 

Soldier  was  thereupon  ordered  for  examination  before  Dr.  Barber, 
to  whom  his  wife  objected,  howeyer,  as  a  personal  enemj^and  as  a  non- 
resident of  their  county,  which  contained,  she  said,  two  official  sur- 
geons,  and  to  one  of  these,  Dr.  Force,  therefore,  the  order  was 
changed,  the  Commissioner  of  Pensions  saying  he  knew  her  well  "and 
there  is  justice  in  what  she  claims." 

On  this  examination  $12  per  month,  or  two-thirds  third  grade,  was 
recommended;  and  on  April  22, 1875,  the  claim  was  allowed  on  account 
of  "chronic  rheumatism"  at  $2  per  month  from  discharge,  ?6  per 
month  from  July  2,  1873,  and  $10  per  month  from  Marcli  3, 1875,  date 
of  last  examination. 

Nothing  further  appears  in  the  case  for  nearly  four  years.  The  sol- 
dier then  in  February,  1870,  filed  an  affidayit  asking  arrears  under  the 
act  of  January  25,  1871),  ))ut  was  informed  there  was  no  title  to  arrears 
and  that  ratings  and  commencement  were  proper,  but  that  he  might 
claim  increase,  a  declaration  for  which  was  forwarded  in  July,  1879. 

From  a  letter  })y  his  wife  to  the  Attorney-Genei'al  on  Auerust  2, 
1879,  it  appears  she  claimed,  for  the  first  time,  that  soldier's  mind  was 
affected,  that  he  was  'Mnyalid  both  mind  and  body  since  the  war," 
"'and  now  physicians  sa}"  it  is  running  into  softening  of  the  brain;" 
also,  that  his  ratings  were  unjust  and  she  did  not  know  before  that  the 
rate  could  be  raised  or  would  have  had  it  done  long  ago;  that  she  has 
to  support  the  whole  family;  and  that  the  farm  is  advertised  for  fore- 
closure, and  arrears  would  discharge  the  mortgage. 

She  also  wrote  a  few  davs  later  to  the  Commissioner  of  Pensions 
forwarding  said  declaration  for  increase,  executed  by  the  soldier, 
alleging  rhematisui,  sciatic  neuralgia,  and  general  loss  of  mental 
power;  she  asking  in  this  letter  that,  on  account  of  a  personal  diffi- 


DECISIONS   RELATING   TO   PENSIONS.  493 

culty  with  Dr.  Barber,  the  soldier  be  examined  by  Dr.  Force,  their 
family  physician  for  seven  years,  who,  she  said,  had  seen  soldier  in 
some  of  his  worst  spells,  and  stating  that  physicians  had  been  unjust, 
that  the  diseases  claimed  were  ^^deep  for  good  physicians,"  and  that 
the  ratings  were  unjust  and  due  to  physicians'  spite. 

Dr.  Force,  however,  asked  that,  as  he  had  made  the  original  exami- 
nation on  which  the  rate  of  $10  was  based,  another  surgeon  examine 
for  increase,  and  Dr.  Neal  then  examined  the  soldier  under  this  claim 
October  17,  1879,  and  certified  to  a  permanent  disability  from  sciatic 
rheumatism  and  piles,  with  poor  general  condition,  brick  dust  in  urine, 
and  frequent  urination,  and  ''possibW  fatty  degeneration  of  internal 
organs,"  accompanying  his  certificate,  in  which  he  made  no  reference 
to  any  mental  trouble,  with  a  letter,  the  contents  of  which  he  con- 
sidered to  be  out  of  place  in  such  certificate.  In  this  letter  he  stated 
the  soldier  claimed  also  almost  total  impotency  since  contracting  disa- 
bility; which  statement  the  surgeon  believed  from  appearance  of 
organs;  soldier  was  a  wreck  mentally  and  physically;  was  then  con- 
fined to  his  room  by  sciatica,  and  was  in  great  povert3\ 

The  claimant's  wife  also  wrote  a  letter  as  to  Dr.  Neal's  thorough 
examination,  and  that  she  concluded  from  his  questions  he  was  a  phy- 
sician who  knew  something;  and  several  aflSdavits  were  then  filed  as 
to  the  soldier's  mental  and  physical  condition  and  also  some  evidence 
in  proof  of  the  alleged  enmity  between  the  original  examining  surgeon 
in  1868  and  the  family  physician  at  that  time. 

On  December  31,  1879,  the  pending  increase  claim  was  approved 
for  allowance  at  $18  per  month,  third  grade,  from  October  17,  1879, 
for  ''chronic  rheumatism  and  sequelre;"  but  evidence  being  filed 
within  a  few  davs  as  to  the  soldier's  inabilitv  for  labor,  the  claim 
was  reapprov^d  March  5,  1880,  for  allowance  at  $24  for  "chronic 
rheumatism." 

The  wife  wrote  several  letters  also  in  January,  1880,  asking 
increased  rate  from  discharge  on  ground  that  his  condition  then  was 
the  same  as  now,  that  she  had  supported  him,  and  that  she  should  have 
her  pay,  as  a  wife  was  not  supposed,  she  said,  to  support  the  Govern- 
ment's soldiers.  Some  evidence  evidentl}^  in  support  of  the  request 
in  these  letters  was  filed,  but  no  action  on  such  request  appears  to 
have  been  taken. 

On  August  7,  1880,  a  new  increase  claim,  executed  by  the  soldier, 
was  filed,  alleging  softening  of  the  brain  as  result  of  sciatic  rheuma- 
tism and  kidney  trouble  "for  which  pensioned;"  and  her  letter  asked 
examination  before  Dr.  Barber,  soldier  being  unable,  she  said,  to  go 
200  miles  to  St.  Paul;  and  in  support  of  this  claim  was  filed  a  pre- 
pared affidavit  by  Dr.  Force,  which  will  be  particularly  noticed  later, 
as  he  subsequently  repudiated  its  statements. 

Bills  appear  then  to  have  been  introduced  \tv  Clow^x^^s^  \r>  t^\»^'<^^ 
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soldiers  pension  at  $24  per  month  from  June  4, 1872,  the  House  com- 
mittee reporting  favorably  thereon,  but  the  Senate  committee  unfavor- 
ably. In  a  letter  by  soldier's  wife  also  she  asked  rerating  at  $24  per 
month  from  June  30,  1872,  because  of  the  alleged  unfair  first  exami- 
nation in  1868. 

On  April  14,  1881,  soldier  was  examined  by  Dr.  Barber,  who 
apj>ears  to  have  diagnosed  incipient  softening  of  the  brain,  which, 
together  with  impoteney  and  loss  of  memory,  he  ascribed  in  a  letter 
accompanj'ing  his  certificate  ''as  much  [to]  intemperate  sexual  con- 
gress as  [to]  the  rheumatism,"  judging  only  bj^  the  soldier's  general 
appearance  as  to  the  intemperance  referred  to,  he  stated  subsequently. 

In  her  letter  of  May,  1881,  she  said  the  soldier  must  be  sent  to  the 
asylum  as  soon  as  increa^se  of  pension  was  secured.  On  May  11, 1S81, 
however,  the  increase  claim  of  August  7,  1880,  was  reject-ed,  regular 
aid  and  attendance  being  held  not  to  be  required. 

Dr.  Gotthelf  s  aflSdavit  as  to  softening  of  the  brain  was  then  filed; 
later  a  letter  by  him  and  one  by  a  neighbor;  also  one  by  claimant's 
son  as  to  Dr.  Force  writing  a  letter  contradicting  his  affidavit — the 
doctor  being  jealous  and  an  enemy,  the  son  said;  and,  finally,  in  Jan- 
uar}^  1882,  another  affidavit  bj"  Dr.  Gotthelf.  And  on  September  28, 
1881,  on  petition  of  his  wife,  and  the  finding  of  a  jmy  of  two — one  a 
woman  physician — besides  the  probate  judge  of  Jackson  Count}% 
Minn.,  the  soldier  was  adjudged  insane  and  was  committed  to  the  State 
asylum  or  hospital  at  St.  Peters  on  October  2, 1881,  but  did  not  become 
an  inmate  thereof  even  for  a  night,  it  being  alleged  that  on  arrival 
there  the  hospital  was  found  to  be  overcrowded,  and  as  the  soldier 
himself  objected  to  staying  there,  and  wanted  to  go  east  to  his  friends, 
and  as  he  had  a  pension  and  his  wife  a  Government  position  in  Massa- 
chusetts, by  arrangement  with  the  superintendent  of  the  hospital,  he 
was  allowed  to  go,  and  he  came  east  with  his  wife  and  youngest  son. 

Evidence  as  to  said  insanity  proceeding  and  affidavits  by  claimant's 
two  sons  and  the  hired  girl  in  the  family  were  filed  in  January",  1882; 
and  on  January  22,  1882,  the  claim  of  August  7, 1880,  was  reapproved 
for  '^  cerebral  softening  and  insanity  sequential  to  rheumatism."  There 
being  doubt,  however,  as  to  the  fact  of  insanity,  the  claim  was  submit- 
ted Januarj'^  25,  1882,  for  exhaustive  special  examination  as  to  origin 
and  merits,  and  soldier's  wife  being  then  in  Washington,  where  she  had 
gone  to  look  after  the  claim,  her  testimony  was  there  taken  the  follow- 
ing day  by  the  special  examiner,  who  then  proceeded — she  going  with 
him — to  the  soldier's  residence  in  Vineland,  N.  J.,  for  continuance  of 
the  special  examination. 

After  a  medical  examination  of  the  soldier  in  Philadelphia,  on  Feb- 
ruary 1,  1882,  when  no  symptoms  of  insanity  were  found,  the  taking 
of  testimon)^  was  resumed  at  Vineland,  and  the  soldier,  his  brother, 
the  widow  of  a  deceased  brother,  and  an  acquaintance  before  enlist- 
ment  testified. 
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The  special  examiner  reported  that  he  himself  observed  nothing  in 
word  or  act  of  soldier  to  indicate  insanity,  and  that  the  latter  would 
have  had  no  trouble  in  testifying,  except  as  to  dates,  but  for  the 
"  incessant,  persistent,  leading,  and  tireless  interruptions  of  his  wife, 
which  she  carried  to  such  an  extent  that  the  pensioner  himself  was 
driven  to  anger,  and  remonstrated  as  intelligently  and  justly  as  did 
ever  a  Caudle  of  imaginary  renown; "  that  he  withholds  from  his  report 
her  ''shocking blasphemy,  uttered  in  prayer,"  and  passes  her  "count- 
less improprieties  of  putting  favorable  words  into  the  mouths  of  wit- 
nesses against  the  repeated  remonstrances  of  the  witnesses  themselves 
and  the  examiner's  protestations;"  and  that  b}'  threats  and  entreaties 
she  attempted  to  have  the  testimony  of  the  acquaintance  mentioned 
withheld  from  the  files. 

The  papers  were  then  sent,  for  continuance  of  the  examination,  to 
Special  Examiner  Fosnes  in  Minnesota,  to  whom  this  appellant  wrote 
several  letters,  urging  haste  on  the  ground  that  the  time  of  redemp- 
tion of  the  mortgage  foreclosed  upon  their  farm  was  about  to  expire. 
She  wrote  also  to  the  Commissioner  of  Pensions,  indignantly'  com- 
plaining that  Special  Examiner  Carr  had  unwarranted!}-  subjected  her 
to  examination  as  to  her  "bedroom  life,"  and  that  the  examination 
was  the  result  of  malice,  particularly  of  Dr.  Force.  And  in  June, 
1882,  she  tiled  a  number  of  affidavits,  her  own  among  them,  as  to  the 
soldier's  insanity;  also  a  certified  copy  of  the  asylum  record. 

Special  Examiner  Fosnes  then  took  a  large  amount  of  testimony, 
but  his  comments  thereon  and  on  the  case  are  not  known,  as  his  report 
is  not  in  the  files,  having  been  detached  b\'  the  chief  of  the  division 
and  placed  in  the  "examiner's  files,"  because  of  its  many  personal 
reflections  upon  this  appellant's  character,  and  man}'  parts  of  the  testi- 
mony being  marked  by  him  or  by  the  Commissioner  of  Pensions  as 
stricken  from  the  record,  because  questions  leading,  or  not  in  proper 
form,  or  irrelevant,  or  indecent  answers  given. 

The  soldier's  son,  Frank,  wrote  a  letter  complaining  he  had  been 
denied  the  privilege  of  being  present  at  the  examination  of  Dr.  Force; 
that  his  mother  was  absent,  and  that  she  had  requested  him  accordingly 
to  attend  and  cross-examine  witnesses. 

There  were  then  filed  letters  of  guardianship  issued  June  12,  1882, 
by  the  probate  court  of  Jackson  County,  Minn.,  to  this  appellant, 
giving  her  charge  of  the  person  and  estate  of  soldier,  insane,  "  resid- 
ing in  Berkshire  County,  State  of  Massachusetts." 

Approval  of  rejection  was  then,  July  31,  1882,  made,  "the  testi- 
mony not  showing  that  he  is  so  permanently  disabled  as  to  require  the 
regular  personal  aid  and  attendance  of  another  person  by  reason  of  the 
disability  for  which  pensioned." 

On  appeal  August  5,  1882,  containing  only  a  general  assignment  of 
error,  the  decision  of  August  28,  1882,  waa  Yexvde.T^^^  ^"s*  \i^x^\\^«^Vs^^ 
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recited,  allowing  the  first-grade  rate  from  date  of  commitment  to  the 
asylum,  September  28,  1881. 

There  is  on  file,  date  of  filing  or  of  letter  not  given,  a  letter  from  the 
attorney  who  prosecuted  the  appeal,  notifying  her,  by  authority  of  the 
Secretary,  he  says  therein,  that  said  rate  had  been  allowed  from  first 
treatment  by  Dr.  Leonard  in  the  fall  of  1876;  and  afiSdavits  executed 
August  8,  1883,  were  filed,  date  not  given,  as  to  soldiers  insanity  in 
1876  and  1877,  but  no  action  as  to  these  or  as  to  antedating  the  first- 
grade  rate  appears  to  have  been  taken,  nor  an}^  furthep  action  in  the 
case  until  October,  1888,  when  the  claim  was  again  submitted  for 
special  examination,  limited  to  the  period  since  1882,  up)on  a  letter 
from  Special  Examiner  Bossidy,  which  is  not  found  in  the  files,  to  the 
effect  that  the  soldier  was  not  insane;  and  in  July,  1889,  Special  Exam- 
iner Williams  began  the  third  examination  in  Minnesota. 

On  July  26,  1889,  the  appellant  wrote  said  Examiner  Williams, 
"ordering"  him  to  read  to  her  son,  Frank,  all  the  testimony  taken  in 
the  case  before  taking  his;  which  order,  how^ever,  the  examiner  did 
not  obev. 

Said  examiner  states  in  his  report  that  he  was  not  permitted  to  see 
the  soldier  except  once,  for  a  moment  only,  and  that  he  seemed  sane; 
that  he  felt  he  "ought  to  apologize  for  the  irrelevant,  incoherent, 
insulting,  and  disgusting  trash  which  comprises  four-fifths  of  her  (this 
appellant's)  affidavits;  *  *  *  her  testimony  is  in  polished  and 
polite  language  compared  with  what  I  had  to  listen  to  from  her;"  that 
the  story  of  soldier's  impotency  "and  like  stuff"  she  has  related  to 
amuse  men  about  town,  "in  language  that  can  not  be  copied;"  that 
"  it  is  impossible  to  describe  the  passions  of  vituperation,  profanity, 
and  indecency  into  which  she  frequently  worked  herself  for  my  bene- 
fit and  before  witnesses;"  that  it  was  impossible  to  prevent  her  inter- 
ruptions, abuse,  or  suggestions  to  witnesses,  and  that  she  be<^me  so 
abusive  of  him  ana  the  witness  on  his  cross-examination  of  her  son 
Ernest's  wife  that  this  son  admonished  her  she  was  only  hurting  her 
case. 

The  medical  referee  then  directed  a  thorough  medical  examination 
as  to  insanity  and  disability,  and  on  October  30,  1889,  such  examina- 
tion was  made  at  Mmnea]X)lis,  the  appellant  having  requested  that 
board,  the  president  of  which,  Dr.  Kimball,  was  the  soldier's  family 
physician  in  1877,  and  had  executed  one  of  the  affidavits  mentioned  as 
executed  August  8,  1883. 

This  board  stated  the\"  did  not  detect  insanity;  that  there  was  no 
evidence  of  cerebral  softening,  and  that  the  appellant's  statement  was 
the  only  evidence  that  soldier  required  constant  attendance.  They 
recommended  six-eighteenths  for  rheumatism  only,  also  ratings  for 
piles  and  deafness. 
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Approval  for  dropping  as  to  cerebral  softening  and  insanity  and 
reduction  to  $6  was  made  in  January,  1890,  and  in  February,  1890, 
suspension  was  ordered,  and  notice  to  the  appellant  given,  pursuant 
to  which  a  number  of  affidavits  were  filed;  also  certified  copies  of  the 
report  of  a  jur>'  on  lunacy  appointed  by  the  probate  court  of  Otter 
Tail  County,  Minn.,  finding  on  March  12,  1890,  that  the  soldier  was 
insane.  Letters  from  the  judge  of  said  court,  C.  E.  Chapman,  to  the 
Commissioner  relative  to  said  lunacy  proceedings  were  also  received. 

The  medical  referee  again  directed  an  exhaustive  medical  examina- 
tion, which  was  made  April  23,  1890,  by  the  board  at  Mankato,  Minn. 

This  board  certified  to  their  conclusion  that  soldier  w^as  of  a  weak 
and  infirm  mind,  not  capable  of  caring  for  himself,  and  partially 
dependent  on  others  for  that  attention  and  judgment  which  is  neces- 
sary for  his  comfort  and  .necessities;  rating,  for  rheumatism,  ten- 
eighteenths;  for  mental  infirmity,  second  grade. 

Approval  was  made  May  20,  1890,  for  '^continuance  for  rheuma- 
tism and  resulting  cerebral  softening  and  insanity — remove  suspen- 
sion—act March  4,  1890.'' 

On  June  23,  1890,  appeal  wa^  filed  by  appellant,  asking  $72  per 
month  under  the  act  of  March  4,  1890,  and  at  least  nineteen  years' 
arrears  for  insanity,  and  complaining  her  pension  trouble  was  due  to 
political  jealousy  and  env} . 

On  December  10,  1890,  medical  approval  was  made  for  dropping 
as  to  cerebral  softening  and  insanity,  and  reduction  to  $10,  but  in  a 
lengthy  opinion  by  the  medical  referee  on  January  0,  1891,  that  offi- 
cer held  soldier  was  insane  '"in  no  sense," and  recommended  reduction 
to  $30.  Upon  this  opinion,  how'ever,  the  Commissioner  of  Pensions, 
on  January  10,  1891,  made  the  indorsement  above  quoted,  allowing 
the  $72  rate  from  March  4,  1890,  and  the  pending  appeal  was  dis- 
missed accordingly  February  14,  1891,  as  already  stated. 

On  February  10,  1892,  the  appellant  w  rote  a  letter  repeating  that 
arrears  from  1876,  on  account  of  insanity,  should  be  allowed  at  the  fi.st- 
grade  rate,  and  saying  the  Secretary,  in  1882,  had,  at  first,  allowed 
this,  but  had  been  dissuaded  from  allowing  it  by  the  Commissioner  of 
Pensions.     No  reply  to  this  appears. 

The  next  proceedings  were  the  reduction  of  July  4,  1893,  already' 
narrated.  In  a  resume  of  the  case  b}'  attorney  J.  H.  Dewees,  evidently 
filed,  no  date  being  given,  during  these  proceedings,  $50  per  month 
from  March  3,  1875,  under  the  act  of  June  18, 1874,  and ^72  per  month 
from  date  of  suspension  were  claimed. 

It  appears  from  the  history  of  this  case  that  the  appellant  was  the 
originator  of  the  claim  as  to  insanity,  and  has  been  the  moving  spii'it 
throughout  its  prosecution.     She  has,  in  fact,  spoken  of  it  as  her  cla*"^^ 
and  the  pension  as  her  pension,  granted  her  in  remuneration  for   ^^^ 
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services  in  caring  for  an  insane  soldier.  The  pension  Wiis,  however, 
throughout,  the  soldier's  and  she  had  no  pensionable  status  whatever 
during  his  life.     (Mary  J.  Fisk,  11  P.  D.,  162.) 

Her  original  allegation,  1879,  that  he  had  been  invalid  in  mind  .since 
the  war  is  not  supix)rted  »b\'  the  testimony  filed  under  the  original 
claim  up  to  1879.  If  his  mind  had  been  affected  during  those  fourteen 
3'ears  since  discharge,  and  while  she  was  so  vigoroush^  pushing  his 
claim,  it  seems  somow  hat  singular  mention  of  it  was  not  sooner  made 
and  claim  on  account  of  it  filed,  especially  since  she  saA^s  she  became 
so  afraid  of  him  in  1871,  because  of  his  mental  trouble,  that  she  then 
ceased  rooming  with  him.  Dr.  Brownell  stated,  unofficially,  in  1873, 
that  when  he  treated  soldier  in  June,.  1871,  there  was  found  only  '*a 
general  depraved  condition  of  the  nervous  system,  more  particularly 
confined  to  the  cerebellum  and  nerves  of  animal  life,"  which  does  not 
indicate  any  mental  trouble  then  existed,  but  only  a  physical.  And 
Drs.  Culver,  Willson,  and  Force,  whose  testimony  as  to  treatment  in 
1868,  1869,  and  1872,  rospectiveh%  for  sciatica,  was  also  then  filed, 
likewise  made  no  mention  of  any  mental  trouble  or  of  anj^  other  nerve 
trouble  than  sciatica.  Dr.  Brownell  also,  in  his  official  certificate  of 
that  year  (1873),  made  no  mention  of  any  trouble  of  the  mind,  but 
referred  only  to  a  depression  of  the  vital  powers  and  to  phj^sical  ail- 
ments, such  as  pain  in  muscles  and  sciatic  nerve,  malaria,  rheumatism, 
impotence,  and  albuminuria,  the  increase  of  w^hich  troubles  he  said  had 
undoubtedl}^  been  aided  bj'  a  not  verv  careful  life.  Dr.  Case,  who  had 
know^n  the  soldier  for  sixteen  years,  and  had  prescribed  for  him  since 
1867,  in  1874  also  made  no  mention  of  any  mental  trouble;  nor  did  Dr. 
Morehouse,  family  physician  from  1859  to  1862,  and  who  had  treated 
soldier  also  in  1866,  and  had  seen  him  frequently,  he  said,  since;  nor 
did  an}"  of  three  nonprofessional  witnesses  whose  affidavits  were  also 
then  filed. 

Dr.  Force,  in  1875,  however,  stated  in  his  official  certificate  that  the 
soldier's  mind  had  ''of  late  not  been  as  active  as  of  old,''  he  having 
known  soldier  three  jears.  And  he  stated  then, and  in  1877,  w^hen  he 
next  officiall\^  examined  soldier,  that  there  was  considen^ble  constitu- 
tional disturbance  from  loss  of  sleep  and  pain,  and  in  1877  he  stated 
also  that  this  disturbance  "unquestionably  affects  his  mind  to  a  con- 
siderable degree." 

And  in  August,  1879,  Dr.  Leonard,  regimental  surgeon  of  soldiers 
regiment,  filed  an  affidavit  as  to  treatment  from  November,  1876,  to 
April,  1877,  and  that  soldier  then  had  "  prominent  symptoms  of  soft- 
ening of  the  bmin,  being  at  times  entirel}^  incapacitated  in  mind  to  Ije 
irresponsible  in  his  actions,  especially  in  business  matters;  ■'  and  in  an 
unverified  statement  filed  a  month  later  he  stated,  "  1  think  he  is  now 
suffering  with,  as  a  complication  of  his  old  ailment,  softening  of  the 
brain." 
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There  was  evidently  both  medical  and  official  warrant  for  the  appel- 
lant's allegations  in  1879  of  a  mental  trouble,  and  if  it  was,  as  she  said 
then,  of  a  slowly  developing  nature,  the  failure  sooner  to  allege  it,  or 
of  witnesses  to  mention  it,  is  partially  accounted  for.  And  the  claim 
was  then  supported  also  b}'  the  statement  of  Dr.  Neal,  in  October, 
1879,  in  his  letter  accompanying  his  official  certificate,  that  the  soldier's 
mental  condition  was  very  poor,  expression  listless  and  apathetic, 
memor}'  markedly  deficient,  childish,  irritable,  despondent,  '^a  wreck 
mentally  and  physicalh',"  and  incompetent  for  business. 

L.  B.  Bennett,  who  then  executed  a  joint  affidavit  with  H.  D.  Hum- 
iston  and  Charles  Chase,  as  to  soldier's  total  inability  to  labor,  that  he 
was  not  to  be  trusted  mentall}',  being  not  in  his  right  mind,  and  that 
Ei  nurse  was  required  constantly,  testified  on  special  examination  in 
1882  that  he  had  known  soldier  since  1874,  both  members  of  the 
Gr.  A.  R.  post,  and  that  soldier  had  been  before  him  as  justice  of  the 
peace  a  number  of  times;  that  his  attention  was  first  called  to  soldier's 
mind  three  or  for  years  before,  when  he  was  a  witness,  by  his  mmbling 
testimon}^  observed  the  same  thing  later,  "a  little  off,''  not  fit  to  trans- 
act business  requiring  calculation;  never  saw  anything  to  indicate  he 
required  attendant;  not  at  all  dangerous  to  himself  or  others,  but 
physical  condition  such  he  might  need  assistance  any  moment;  able 
only  to  do  light  chores  and  look  after  things. 

H.  D.  Ilumiston  then  testified  that  there  was  nothing  particular  in 
soldier's  talk  or  conduct,  but  he  suffered  great  pain  at  times  and  hardly 
seemed  to  know  what  he  was  about;  had  at  times  a  strange  look  about 
the  eyes,  and  he  considered  his  mind  so  affected  as  to  disqualify  him 
for  business;  that  he  thought  his  mind  unsteady  from  his  general 
appearance;  that  he  at  first  seemed  to  run  the  outdoor  farm  work,  but 
later  gave  that  up,  and  wife  attended  to  all  business. 

Charles  Chase  was  not  interviewed  on  special  examination. 

Aiken  Miller  joined,  in  February,  1880,  with  H.  D.  Hiimiston  in  an 
affidavit  similar  to  the  hitter's  first  affidavit;  and  also  testified  later 
before  the  special  examiner  that  he  had  known  soldier  since  two  years 
after  the  war,  and  was  as  old  an  acquaintance  as  they  had  there;  that 
they  had  come  to  him  on  busines.?,  and  he  had  loaned  them  monev; 
that  soldier  was  always  in  delicate  health,  '^slowand  dronish"  in  his 
movements,  sometimes  doing  a  fair  day's  work,  sometimes  less,  some- 
times none;  wandering  in  mind  at  times  and  worse  of  late  years.  "I 
don't  think,"  he  said,  '*  that  the  man  has  been  clear  in  his  mind  entirely 
since  1  have  known  him.  At  times  he  was  apparently  all  right,  and 
then  again  he  didn't  seem  to  be  so;  would  talk  at  random  like.  He 
would  sit  and  look  before  him  in  a  vacant  and  moody  sort  of  way,  but 
then  again  he  would  brighten  up  and  talk;''  can't  cite  any  acts  or  par- 
ticulars of  worst  condition;  ''  there  would  })e  that  absent  mindediv^^w 
about  him:"  in  business  with  me  didn't  seewv  lo  Vwo^  v^V^VVvi,  ^^k^ 
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talking  about;  heard  of  but  never  saw.  violence;  have  employed  him, 
more  in  charity,  helping  around  in  building  and  milling;  didn't  pay  big 
wages. 

A  joint  affidavit  by  Edward  Orr  and  Alex  Fidler,  postmaster,  filed 
February  7,  1880,  related  only  to  general  inability  of  the  soldier, 
whom  they  had  known  since  1870,  to  transact  business,  and  to  disa- 
bility from  sciatic  rheumatism:  no  mention  being  made  of  any  mental 
trouble.  G.  C.  Chamberlain's  affidavit  to  the  same  effect  was  written 
on  the  same  paper.  None  of  these  was  interviewed  on  special  exam- 
ination. 

Dr.  Force's  repudiated  affidavit,  filed  with  the  increase  claim  of 
August  7,  1880,  stated  he  had  frequently  treated  soldier  for  eight 
years,  that  he  had  sciatic  rheumatism,  kidney  trouble,  and  affection  of 
head,  "which  is  undoubtedly  softening  of  the  brain  resulting  from 
above  diseases;"  that  soldiers  mental  faculties  had  lost  much  vigor, 
and  were  now  more  impaired  than  when  he  first  knew  him;  and  that 
the  disability  is  permanent  and  will  probably  result  shortly  in  total 
loss  of  reason. 

This  affidavit  is  not  entitled  to  any  weight  w^hatever  as  evidence 
upon  the  question  as  to  existence  of  softening  of  the  brain  or  its 
sequence  from  rheumatism.  It  is  not  only  repudiated  by  the  affiant, 
as  an  imposition  upon  him,  but  is  shown  by  the  testimony  of  the  officer 
before  whom  it  was  executed  and  who  wrote  it  that  it  was  dictated  to 
him  by  this  appellant  in  the  absence  of  Dr.  Force,  and  was  later 
signed  and  sworn  to  by  the  latter  without,  the  officer  thinks,  reading 
it,  evidently,  as  Dr.  Force  says,  while  he  was  probably  busy  in  his 
office,  where  the  officer  took  it  for  execution.  This  officer  says  tbe 
doctor  told  him  he  had  promised  her  an  affidavit,  and  this  was  executed 
accordingly  on  its  presentation  by  him. 

This  physician  gives  a  reasonable  and  apparently  honest  account  of 
the  execution  of  this  affidavit,  in  which  he  is  corroboi-ated  by  said 
officer,  and  of  its  repudiation  by  him  when  he  got  to  thinking  over  it. 
He  admits  it  is  not  to  his  credit,  but  manfuUv  savs  he  '"will  not 
adhere  to  error  for  consistency's  sake.''  He  was  a  reputable  physi- 
cian, an  official  examining  surgeon,  and  postmaster,  and  no  reason 
appears  why  his  repudiation  should  not  be  credited,  except  that  one 
T.  H.  Parsons,  a  banker,  an  old  acquaintance  of  soldier  and  appellant, 
to  whom  he  had  loaned  money  on  mortgage,  and  a  personal  friend  also, 
he  says,  of  Dr.  Force,  attributes  the  latter's  change  of  mind  to  a  desire 
to  "go  with  the  tide''  of  public  sentiment  against  appellant,  the  doc- 
tor being  as  postmaster  something  of  a  public  character.  Mr.  Parsons 
testifies  also  that  the  doctor  had,  on  several  occasions,  in  conversations 
referred  to  the  soldier  as  ''not  in  his  right  mind  always"  and  '*a  little 
cracked." 
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These  statements  credited  to  the  doctor  do  not  differ  greatl}'  in  sub- 
stance from  his  official  certificates  or  his  testimony  on  special  exami- 
nation. In  the  former  he  stated,  as  already  quoted  herein,  that  the 
soldier's  mind  was  not  as  active  as  when  he  first  knew  him,  and  that  it 
was  afflicted  by  constitutional  disturbances  due  to  pain  and  loss  of 
sleep,  and  in  his  testimony  he  stated  soldiers  mind  during  acute  sciatic 
attacks  appeared  "somewhat  confused  and  stupid,"  due,  he  thought, 
to  pain  and  sleeplessness;  but  he  recalled  nothing  in  Acts  or  speech 
suggesting  an\'  degree  of  mental  aberration;  a  rather  quiet  but  not 
morose  man,  nor  a  hypochondriac,  but  not  of  a  vigorous  or  pushing 
disposition,  and  '"in  no  sense  and  to  no  degree  insane,"  and  the  acts 
of  violence  and  threats  which  appellant  alleges  were,  he  said,  "wholly 
at  variance  with  his  character  and  temperament  as  revealed  to  me  in 
my  intercourse  with  him." 

While  this  appellant  appears  to  have  some  reason  perhaps  for  feel- 
ing against  Dr.  Force,  because  of  this  repudiation  of  his  affidavit  pre- 
pared by  her  and  of  his  refusal  of  her  request  that  he  go  on  the  jury 
in  the  lunac}'  proceeding  instituted  by  her  in  1881,  yet  no  reason  sat- 
isfactorily appears  why  he  should  have  any  feeling  toward  her  except, 
perhaps,  for  having  foisted  upon  him  such  an  affidavit.  He  says,  how- 
ever, he  never  had  any  cause  for  enmit)^  against  her  or  anj'  of  her 
famil}',  except  on  the  da}^  before  he  testified  on  special  examination, 
when  her  son  Frank  spoke  to  him  about  the  case  in  what  he  consid- 
ered an  offensive  manner,  for  which,  he  says,  Frank  later  apologized 
(which  Frank  denies),  and  he  was  not  aware  that  they  had  opposed 
him  some  years  before  when  he  was  a  candidate  for  school  superin- 
tendent, which  appellant  assigns  as  the  cause  of  his  alleged  enmity  to 
her,  but  they  claimed,  he  savs,  then  to  be  his  supporters. 

The  doctor  testified  also  that  the  general  opinion,  and  his  own,  was 
that  the  soldier  and  appellant  had  colluded  for  his  commitment  as 
insane;  that  he  spoke  to  soldier  about  the  proposed  commitment,  after 
she  had  asked  him  to  go  on  the  commission,  and  soldier  said  he  would 
never  consent  to  it,  and  "talked  rationally  enough  then,  I  am  sure," 
but  he  got  the  idea  from  soldiers  talk  that  the  matter  had  been  dis- 
cussed and  urged  upon  him. 

Upon  the  question  of  the  soldier's  mental  condition,  Dr.  Force's 
testimony  }s  in  line  with  the  mass  of  credible  testimony  in  the  case, 
as  will  hereinafter  appear,  and,  whatever  his  personal  bias  or  preju- 
dice, if  an\\  it  is  entitled,  under  a  well-settled  rule  of  evidence,  to  full 
consideration  accordingly. 

Louis  Gotthelf  s  affidavit  of  June  13,  1881,  states  he  was  soldier's 
family  ])hysician;  that  soldier  had  sciatic  rheumatism  and  also  now 
softening  of  the  brain;  that  since  the  fall  of  1878,  during  rheumatic 
attacks,  the  whole  left  side,  and  especialh^  the  spinal  column^  x-^riia 
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ajffected,  with  "  heavy  congestion  to  the  brain  and  depression  of  mental 
functions"  so  that  for  several  days  "he  could  not  collect  reason,"  and 
through  the  increasing  violence  und  number  of  these  attacks  •'  the  brain 
is  more  or  less  deranged." 

In  a  letter  two  months  later  to  the  attorney's,  this  affiant  repeats 
this  general  statement  as  to  congestion  and  depression,  and  says  he 
has  seen  soldier  during  past  eighteen  months  so  deranged  as  to  be 
incapable  of  rational  conversation,  and  that  he  considered  it  unsafe  for 
him  to  be  alone,  but  that  there  were  no  threats  of  personal  violence. 

In  another  affidavit  (prepared)  Januar}"  (5, 1882,  this  affiant  stated  he 
had  been  family  physician  for  nine  years;  saw  soldier  onc«  a  month, 
made  frequent  examinations,  and  carefully  observed  and  noted  condi- 
tions; observed  at  first  mind  was  affected;  indications  became  more 
marked,  and  now  "no  hesitation  in  stating  he  has  despondency  (last 
word  in  different  handwriting)  or  softening  of  the  brain, '"*  mental  fac- 
ulties very  much  impaired,  memory  verj^  defective,  no  business  judg- 
ment, not  able  since  he  has  known  him  to  transact  busines*;,  has  seen 
him  when  incapable  of  rational  conversation. 

Before  the  special  examiner  six  months  later  this  affiant  tcstitied 
substantially  as  in  these  affidavits;  also,  that  when  rheumatic  pjiroxysms 
came  on  (which,  he  says,  in  late  years  seem  to  follow  the  moon's  wan- 
ing in  the  first  quarter),  followed  by  these  congestions,  soldier  would 
sit  glum,  stupid,  silent,  apparently  oblivious  to  surroundings,  but  that 
he  "  never  at  any  time  knew  him  to  say  or  do  an}' thing  to  indicate 
unsoundness  of  mind,  though  I  have  heard  that  suggested,''  he  added, 
and  that  he  did  not  believe  soldier  ever  was  insane:  that  he  never  saw 
soldier  laugh  or  even  smile,  however,  "and  did  not  think  anybody  else 
ever  did,"  and  he  considered  him  a  chronic  hypochondriac:  that  when 
he  first  called  soldier  claimed  impotency  as  an  (iffect  of  rheumatism; 
that  he  examined  him  then  and  found  testicles  shrunken  but  penis 
sound,  and  he  believes  impotency  was  due  to  rheumatism;  that  soldier 
spoke  frequently  of  this  condition  and  claimed  to  be  entirely-  incapible, 
and  appellant,  on  his  speaking  to  her  about  it,  confirmed  this  ^tiitement, 
and  the  subject  was  never  again  alluded  to  between  her  and  him. 

Had  been  a  physician  for  twenty-three  yeai-s,  he  stated  in  his  first 
affidavit,  and  was  an  allopathic  graduate  of  Berlin,  Germany,  whence 
he  was  forced  to  flee,  having  been  in  the  revolution  of  1848,  and  was 
assistant  surgeon  in  the  war  of  the  rebellion  (Twenty-eighth  Missouri 
Infantry,  the  organization  of  which  was  never  completed,  as  shown 
by  the  records  of  the  war),  and  since  then  had  gotten  along  the  best 
he  could;  has  kept  hotel,  and  was  a  justice  of  the  peace  and  notary. 

The  professional  credit  to  be  given  this  witness  is  doubtful,  neither 
Dr.  Force  nor  Dr.  Barber  knowing  anything  of  his  profesjjiional 
attainments,  as  he  had  not  practiced  there,  they  say,  V>ut  had  run  a 
farm  and  pi'osecuted  pension  claims,  the  former  says:  and  the  latter 
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says  he  considers  him  otherwise  than  professionally  as  unreliable. 
Dr.  Croft,  a  member  of  the  American  Medical  Association,  also  has 
no  knowledge  of  this  witness's  professional  standing,  but  knows  of 
no  reason  whv  his  word  as  a  citizen  should  not  be  taken. 

In  view  of  this  witness's  questionable  standing  his  testimony  is  not 
entitled  to  much,  if  to  an}^,  weight.  But  it  is  entitled,  nevertheless,  to 
weight,  where  corroborated  by  the  testimony  of  phj^sicians  of  estab- 
li.shed  professional  and  personal  standing.  And  he  being  the  claim- 
ant's own  witness,  his  adverse  testimony  is  legally  binding  upon  her, 
whatever  his  standing. 

Hellek  Severson,  in  a  letter  to  the  attorneys  July  26,  1881,  stated 
he  had  known  soldier  nine  vears:  that  soldier  had  been  unwell  at  the 
time,  much  worse  in  last  three  years,  and  last  nine  or  ten  months  had 
terrible  headaches,  almost  to  craze  him  at  times;  and  in  a  joint  affida- 
vit with  Julia  Severson,  filed  June  13, 1882,  he  and  she  stated  thev  had 
lived  with  soldier  two  years;  that  he  threatened  to  kill  appellant  and 
their  hired  girl;  that  they  had  seen  him  when  he  was  not  of  sound 
mind,  actions  stmnge;  that  it  was  a  known  fact  in  neighborhood  for 
long  time  his  head  was  wrong,  and  no  one  would  hold  him  responsible, 
although  both  he  and  appellant  are  highly  respected;  and  that  she 
was  a  kind  wife,  and  they  never  heard  of  her  mistreating  him. 

Neither  of  the  Seversons  was  interviewed  on  special  examination. 

In  a  letter  to  the  attorneys,  August  21,  1881,  the  son  Frank  says 
soldier  was  not  safe,  needed  constiint  watching,  and  it  took  all  his 
time  there,  so  that  he  had  lost  many  chances  to  make  more  money 
away:  and  in  a  joint  affidavit  with  his  brother  Ernest,  January  10, 
1882,  the  two,  aged  22  and  15  years,  stated  that  they  had  lived  with 
soldier  up  to  1874,  and  he  always  complained  of  rheumatic  pain  of 
back  and  severe  headache;  was  very  (luiet  and  kind  to  them  up  to  that 
3^ear,  but  attacks  became  more  frecjuent,  and  he  became  dissatisfied, 
not  same  man,  always  quarreling;  attacks  lasted  day  or  two,  worse  in 
cloudy  weather,  and  followed,  last  two  years,  by  congestion  of  head, 
and  loss  of  control  of  mentiil  functions  entirely,  with  no  prostrations 
then,  as  before,  after  paroxysms,  but  would  get  raving  mad  and  try 
to  destroy  everything;  had  threatened  to  shoot  and  stiib,  and  they 
watched  him  constant  I  v. 

On  June  13,  1882,  Frank  filed  another  affidavit,  saying  he  had  lived 
with  soldier  to  September,  1881;  that  in  February,  18S1,  soldier 
wanted  him  to  shovel  snow  from  house  to  barn  about  5  p.  m.,  and 
when  he  told  soldier  it  was  no  use  to  do  it,  as  chores  were  all  done, 
and  it  was  still  snowing  and  would  fill  up  the  path  before  morning,  the 
latter  got  mad,  threatened  to  shoot  him,  and  got  the  gun,  which  Ernest 
took  away  from  him,  however,  })efore  he  could  use  it;  that  he  remained 
excited  for  an  hour  or  two,  was  profane,  but  became  (^^uiet  all  at  ovw!^  ^ 
fell  back  in  a  stupor,  hardly  spoke  a  \vovA  iov  Vnno  ^vv^^^'^cw^"^'^^^^ 
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affiant  spoke  then  to  him  about  it  he  had  no  recollection  of  having 
tried  to  shoot  him. 

Before  the  special  examiner  in  July,  1882,  Frank  testified  that  he 
had  first  thought  soldier's  mind  was  not  right  about  seven  years  before, 
from  the  fact  he  became  afraid  of  himself  and  others:  didn't  want  to 
sleep  alone,  even  with  othei'S  in  the  room;  that  he  spoke  to  his  brother 
about  it  as  strange;  that  other  reasons  for  thinking  him  insane  are  he 
threatened  to  kill  John  (the  eldest  son,  who  died  in  1876);  in  1860  he 
took  after  appellant  with  a  club,  tried  to  strike  her,  but  John  pre- 
vented; threatened  to  kill  her;  that  on  return  from  the  Army  he  read 
the  Bible  morning  and  night  and  said  grace  at  the  table;  that  he  tried 
once  to  shoot  him  because  he  wouldn't  shovel  snow  through  to  Her- 
sey;  that  he  was  not  always  in  a  fit  of  anger  when  he  made  threat*; 
that  asylum  was  first  thought  of  last  year  after  appellant  had  gone 
East,  but  they  did  not  want  him  in  because  of  reported  cruelties  there; 
wanted  him  there  because  not  safe  and,  on  question,  because  he  had  to 
be  proven  in  this  claim  to  be  insane;  that  soldier  worked  some,  mostly 
chores,  but  was  not  really  able  for  a  good  day's  work  since  he  could 
remember — certainly  not  for  last  five  or  six  years.  To  a  question 
whether  soldier  worked  on  the  railroad,  he  replied  he  didn't  consider 
the  examiner  had  any  right  to  ask  questions  to  hurt  the  case.  Among 
questions  and  answers  stricken  out  by  the  Commissioner  is  the  material 
statement  that  just  before  Dr.  Neal  examined  soldier,  soldier  was  so 
bad  witness  had  to  dress  him  for  three  months,  '*  that's  the  time,''  he 
said,  "'Henry  Humiston  was  there." 

He  again  testified  in  July,  1889,  before  Special  Examiner  Williams, 
that  he  lived  with  soldier  from  1882  to  his  marriage  in  1885;  that  he 
does  not  claim  soldier's  mind  was  afl^ected  all  the  time — onlv  after 
severe  spells  of  headache;  that  spells  lasted  a  w^eek  or  ten  days  and 
more,  after  which  he  would  be  w^eak,  irritable,  and  ''often,  I  think,'' 
he  stated,  ''does  not  know  what  he  is  doing  and  at  times  is  danger- 
ous," so  had  advised  recommitment;  often  sits  for  hours;  says  at  night 
he  sees  balls  of  fire  and  all  kinds  of  things  dancing  in  front  of  him, 
and  then  always  wants  someone  with  him;  that  appellant  has  l)est  con- 
trol of  him,  himself  and  Ernest  little;  that  he  has  known  for  years  of 
soldier's  sexual  weakness,  and  it  has  been  the  cause  of  much  trouble 
between  him  and  appellant,  on  soldier's  part;  that  soldier  spoke  of  it 
to  him  when  sleeping  together,  and  said  he  would  lose  his  temper  and 
swear;  that  he  was  called  one  night  to  appellant's  room  by  soldier's 
loud  swearing,  and  found  him  brandishing  a  poker  and  threatening  to 
kill  her,  and  he  took  soldier  forcibly  back  to  his  own  room;  that  when 
in  his  passions  soldier  is  verv  profane,  at  other  times  kind  and  affec- 
tionate; that  that  time  was  about  the  worst  he  has  acted;  that  he  got 
mad  once  at  her  ])rother  when  the  latter  brought  back  their  hayrack 
all  broken  up,  and  threatened  to  shoot  him;  that  he  had  told  her  not 
to  let  her  brother  have  the  vuc\\  A>e«.'v\uso  W  vAnnwn^  Wc»V^  \V. 
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Ernest,  in  a  letter  to  his  brother  Jul}'  16,  1882,  stated  soldier  was 
"off  the  handle  half  the  time.''  Before  the  special  examiner  in  1889 
he  testified  that  for  the  past  seven  years  he  had  lived  in  or  near'the 
soldier's  family;  that  two-thirds  this  time  soldier  had  \)een  weak, 
childish,  frivolous,  not  really  violent  or  dangerous  except  at  periods; 
that  he  had  no  knowledge  of  anj'  personal  violence  to  anyone  except 
appellant,  but  had  threatened;  that  he  had  always  restrained  soldier, 
laughed  at  his  threats,  and  told  him  it  was  foolish;  mind  was  weak  as 
to  figuring,  reasoning  or  judgment,  no  self-reliance,  can't  get  him  to 
act  independently,  very  irritable  spells,  cross,  unreasonable,  can't 
reason  with  him  then  but  must  command,  use  stronger  will  power;  if 
I  tr}'  to  reason  will  generally  swear  at  me;  he  never  did  an}^  business 
except  small  purchases,  usually  with  account  book;  saw  him  strike 
appellant,  call  her  all  sorts  of  names,  swear  at  her,  ^^  without  any  par- 
ticular cause  except  trifles,'"  like  keeping  too  many  cows  or  pigs;  threw 
a  boot  at  her  once,  striking  her  about  the  knees;  he  is  subject  to  terri- 
ble headaches  lasting  one  to  three  days,  and  says  when  he  coughs  or 
exerts  himself  then  it  seems  his  head  would  burst;  is  extrcmelv  nerv- 
ous  then,  eyes  look  queer  and  strange:  think  he  is  then  partially  out  of 
his  mind;  flies  into  terrible  passion  at  most  anyone;  give  bromide; 
quiet  him  bv  saying  people  going  by  will  hear,  and  we  don't  want  it 
to  get  out;  appellant  can  quiet  him  by  feigning  madness  or  using 
language  as  he  uses;  can't  sleep  well,  sees  forms,  balls  of  fire  drop 
from  his  eyes;  at  times  all  right  mentally,  converses  reasonabh^  on 
most  any  topic  and  acts  with  judgment;  severest  time  several  years 
ago  after  acute  rheumatic  attack;  on  exposure  had  awful  pain  in  head, 
doctor  gave  bromide  and  said  to  watch  him  as  he  was  in  bad  condition; 
would  ''almost  hollow  with  pain  in  his  head;"  am  convinced  he  must 
have  someone  to  look  after  him. 

Asked  by  the  examiner  to  give  the  strongest  evidence  of  mental 
unsoundness,  Ernest  referred  to  a  dispute  with  appellant's  brother 
alx)ut  payment  for  some  wood.  After  her  brother  had  gone  away,  he 
says  the  soldier  called  him  a  thief  and  a  liar,  and  swore  he  would  kill 
him  the  next  time  he  saw  him:  he  paced  up  and  down  and  we  couldn't 
quiet  him.  Also,  he  once  came  to  witness'  house  and  abused  the 
latter's  wife  about  some  trouble,  he  does  not  know  what,  between  her 
and  appellant;  called  her  all  sorts  of  names,  and  couldn't  be  reasoned 
with  or  pacified. 

He  has  heard,  he  also  testified,  appellant  swear  at  soldier,  or  use  his 
language  back,  to  disgust  and  quiet  him;  but  she  ''hardly  ever,"  he 
saj's,  uses  the  name  of  God,  just  ''damn'*  or  ''hell"  or  "devil,"  or 
say  he  made  '*  a  hell  of  her  life,"  and  she  would  put  him  in  the  asylum 
if  he  didn't  quit;  that  he  has  a  horror  of  that,  and  swears  he  will  kill 
her  if  she  attempts  it. 

On  a  direct  question,  Ernest  admitted  a\>^e\W\\\-  \\s\.^  "^X.  ^A\^^^^\xx^ 
tn ted  him.  and  that  he  himself  hiiA  swovn  v\l  \\v^  ^cAOCx'^v— V^^"^^^^ 
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was  ''damned  foolish,"  or  •'acted  like  the  devil,"  but  had  never 
*'God  damned  him."  Soldier  threatened  time  and  again  to  kill  appel- 
lant, he  says;  but  he  never  saw  her  treat  soldier  any  other  than  kindly, 
and  she  ''  hardly  ever"  used  profane  language  to  him,  and  he  himself 
was  ''hardly  ever"  out  of  patience  with  soldier. 

Katie  Iverson,  in  her  affidavit  filed  January  IC,  1882,  stated  she  had 
known  soldier  ten  years  and  had  lived  in  his  famil}-  since  March  20, 1S81, 
as  hired  girl  and  nurse  for  him;  that  in  two  weeks  after  going  there 
she  observed  he  was  not  of  sound  mind,  actions  were  ver}^  strange, 
and  he  threatened  twice  and  once  attempted  to  kill  her  with  a  knife; 
that  he  frequently  threatened  to  kill  appellant  and  his  sons;  that  his 
acts  were  often  wild  and  threatening,  and  he  needed  constant  watch  to 
prevent  injur}'  to  himself  or  others  or  to  property;  that  he  '* hollers," 
cries,  sobs,  and  moans  without  apparent  cause;  his  conversation  is 
strange  and  senseless;  his  spells  frequent;  that  she  does  not  think  him 
sane  or  fit  to  be  trusted  alone,  and  needs  constant  attendance. 

On  June  13,  1882,  in  another  lengthy  affidavit,  which  she  says  is  in 
her  own  handwriting  and  entirely  of  her  own  composition,  and  given 
on  request  because  Dr.  Force  had  said  she  was  weak  minded,  she 
repeated  much  of  that  in  her  first  affidavit.  Soldier  became  so  bad, 
she  says,  that  they  finally  had  to  send  for  appellant  (who  was  employed 
in  the  East),  as  they  could  not  control  him;  that  she  did  not  know  he 
wa.s  so  bad  when  she  went  there,  and  she  stiiid  only  out  of  svmpathy 
for  appellant;  that  he  once  pressed  a  knife  to  her  side  so  she  felt  it, 
and  laughed  a  maniacal  laugh,  but  said  he  only  did  it  to  scare  her; 
that  she  never  felt  safe  afterwards;  that  his  tantrums  continued,  with 
wild  threats,  and  .she  would  lock  herself  in  her  room;  that  after  these 
ravings  he  would  feel  sick  and  complain  of  his  head;  that  they  kept 
guns  and  such  awa}'  from  him;  that  he  threatened  a  number  of  times 
to  cut  his  own  throat  and  to  kill  appellant,  but  she  would  sUmd  firm 
and  walk  toward  him,  and  could  quiet  him;  that  he  would  sit  for  houi*s 
with  his  head  in  his  hands;  she  never  felt  safe  with  him,  and  Krnest 
dared  not  leave  him;  took  butcher  knife  once,  said,  "Katie,  how  easy 
I  could  kill  3^ou;"  1  ran  off;  he  would  not  stay  alone;  ran  after  buggy 
once  like  a  madman;  shrieked  so  could  hear  him  2  miles;  said  once 
would  hang  himself  when  she  wouldn't  kiss  him  with  pipe  in  his  mouth; 
kept  up  swearing  all  night;  he  went  out  in  rain;  when  he  came  back 
she  coaxed  him  to  bed;  she  had  to  sleep  with  him;  he  wouldn't  sleep 
alone;  when  lunacy  conunittec  came  to  house  bovs  and  I  were  examined 
separately  by  doctor  and  ])y  judge;  soldier  used  awful  language  in  tan- 
trums; **  will  groan  and  take  on  terribly;"  savs  he  sees  lights  at  night 
and  faces  around  the  bed;  keeps  us  up  half  of  night  at  tunes  by  his 
nervousness. 

In  July,  1S82,  this  affiant  testified  before  the  special  examiner  sub- 
stantially as  in  her  second  affidavit,*  which  she  insisted  was  entirely 
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her  own  composition  without  dictation  or  suggestion  from  an3'one, 
and  in  her  own  handwriting,  and  was  prepared  while  she  was  in  their 
house.  She  admitted,  however,  she  had  heard  for  six  or  seven  years 
before  going  there  of  soldier  being  insane,  but  did  not  know  of  it  till 
then;  ''  the  neighbors  all  knew  it  and  talked  about  it,"  she  says;  and  she 
admitted  also  that  a  year  before  she  went  there  to  work,  but  while  she 
was  at  the  house,  she  saw  soldier  threaten  appellant  with  a  hay  knife; 
said  he  was  going  to  die  soon  and  she  would  marry  again;  that  she 
couldn't  have  two  husbands  in  heaven,  so  would  kill  her.  He  could 
be  heard  '^  shrieking  and  hollering  around  the  neighborhood."  When 
the  committee  examined  him  she,  witness,  was  '"in  the  room  all  the 
time;"  the  doctor  felt  his  head,  and  held  the  lamp  close  to  his  eyes 
and  looked  in  them,  and  asked  him  about  pain  in  the  head. 

O.  L.  Prince,  station  agent,  Berkshire  County,  Mass.,  stated  in 
affidavit  filed  April  4,  1882,  that  soldier  when  at  the  depot  was  always 
accompanied  by  his  wife,  son,  or  a  friend  to  care  for  him  and  purchase 
tickets;  that  he  gets  obstinate,  goes  other  way  when  they  are  not  look- 
ing; once  wanted  money  back  for  the  tickets,  and  refused  to  go;  that 
he  is  at  times  violent  and  ugly,  is  not  capable  of  caring  for  himself, 
and  someone  must  be  with  him  constantly;  he  ought  to  be  in  an 
asvlum. 

This  affiant  was  not  interviewed  on  special  examination. 

J.  M.,  Susan,  and  George  Anthony,  also  of  Berkshire  Count}^ 
Mass.,  and  whose  depositions  were  not  taken  on  special  examination, 
stated  in  their  joint  affidavit,  filed  April  6,  1882,  that  they  had  known 
and  boarded  with  soldier  most  of  the  time  since  October,  1881;  that 
he  was  an  annoyance  to  the  whole  house;  at  times  wild  and  uncontrol- 
lable; that  they  were  afmid  he  would  do  them  or  himself  or  others 
bodily  harm;  through  some  imaginary  trouble  he  was  not  capable  of 
caring  for  himself;  required  constant  watching  of  some  one,  and 
son  Ernest  for  some  time  had  been  giving  his  whole  time  to  looking 
after  soldier;  wholly  unable  to  labor  and  fit  subject  for  asylum;  appel- 
lant generall}'  pacifies  him;  he  seems  to  think  the  world  of  her;  next 
moment  turns  and  threatens  her  life  without  least  provocation;  treats 
her  cruelly;  strikes  and  throws  at  her;  in  spells  sits  with  head  in  his 
hands,  perfectly  desi3on dent;  complains  of  headaches  constantly;  mind 
seems  entirely  gone;  not  safe  to  have  around;  something  must  be  done 
soon. 

An  affidavit  as  to  the  credibility  of  the  Anthonys  and  of  Prince  was 
filed  evidently  the  latter  part  of  August,  1882,  date  not  given. 

On  June  18,  1882,  the  affidavit  of  Dr.  Leonard,  the  regimental  sur- 
geon, was  filed,  stating  he  next  saw  soldier  after  discharge  in  1876, 
and  attended  him  from  November,  1876,  to  April,  1877,  several  times 
a  week;  that  he  then  suffered  severely  with  chronic  rheumatism  and 
general  debility,  ''accompanied  with soiterv\t\^ ol \>^^A>\^vcv''r  ^^^'sjckc^xnr-^ 
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him  closel}';  soon  saw  evidences  of  bmin  affection  numerous  and 
marked,  moody,  despondent,  complained  of  continual  severe  pain  in 
head,  roaring  in  ears,  at  times  sense  of  falling,  would  seize  chair  or 
other  object  to  prevent  falling;  then  physically'  unable  to  labor  or 
mentally  to  do  business;  no  improvement;  regards  case  incurable;  to 
his  knowledge  api)ellant  treated  soldier  kindly;  she  supported  family 
by  copying,  keeping  boarders,  etc.;  this  statement  from  repeated 
examinations  and  close  observation;  ''the  applicant's  condition  was 
due  to  exposure  in  the  service,  resulting  in  rheumatism,  with  attend- 
ant pathological  condition  of  probable  fibrous  deposit  which  caused 
thickening  of  covering  of  cerebral  tissues  and  consequent  disturbance 
of  mental  condition. '^ 

Dr.  Leonard  was  not  interviewed  on  special  examination. 

Before  Special  Examiner  Carr  in  Washington,  January-  26,  188:2, 
appellant  testified  that  prior  to  the  war  the  soldier  was  strong,  robitst, 
and  health V,  and  slow"  to  wrath;  that  on  his  return  she  could  hardlv 
recognize  him  b}'  his  actions,  he  being  nervous,  irritable,  immoral  in 
language,  impatient,  mentally  weak  ever  since,  and  now  cross  as  can 
be  and  threatening;  had  rheumatism  off  and  on  and  kidney  trouble, 
and  loss  of  sexual  desire  and  power  became  apparent.  Bovs  and  1 
supported  famih^;  he  did  light  work  or  bossing;  mentally  unable  for 
sixteen  years  to  do  anything;  changeable  in  mind;  had  much  trouble 
last  summer;  he  and  Frank  couldn't  agree  as  to  doing  things;  found 
fault  with  hired  girl,  that  she  didn't  w^ash  pans  clean;  beginning  of 
mental  impairment  immediately  after  return  from  war;  deponent  acted 
like  deadhead;  would  sit  bent  over  looking  down  by  the  hour,  no  life 
or  energy;  didn't  want  noise;  would  say  yes  or  no  to  an^'thing;  irri- 
table, sputtering  around  at  times,  no  care;  laid  it  then  to  sickness,  now 
think  not  right  mind,  "and  think  that  impotency,  which  then  mani- 
fested itself,  was  the  real  cause — this  with  rheumatism." 

To  the  question,  '"Before  he  entered  the  Army  were  not  his  requests 
and  demands  in  reference  to  the  matter  referred  to  (sexual  commerce) 
rather  inordinate,  in  fact,  excessive T"  sh^  answered,  ''I  used  to  think 
so,  because  I  was  more  delicate  then  than  now,  but  I  never  refused 
him."  She  referred  particularly  to  his  change  in  this  regard  on  his 
return,  and  said  she  couldn't  remember  when  there  was  anv  satisfac- 
tion  ''both  sides;"  that  his  condition  then  was  the  cause  of  much 
chagrin  to  him  and  of  trouble  between  them,  he  becoming  very  abus- 
ive of  her  over  his  failures,  and  the  worst  he  ever  hurt  her  was  when 
he  punched  her  in  the  side  because  of  one  of  them;  that  he  would 
curse  himself  and  cvervbodv,  '"and  our  rows  w^ere  most  alwavs  in 
bed;"  that  he  w^as  treated  for  this  trouble  bv  Dr.  Culver,  and  took 
much  medicine  and  liquor,  and  always  drank  some,  but  was  never 
dnitik;  that  he  had  broken  chairs  and  windows,  and  it  was  not  safe  to 
be  with  him.  She  named  man\'  physicians  who,  she  said,  had  ti'eated 
soldier  since  the  war. 
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In  her  affidavit  filed  June  13,  1882,  appellant  stated  the  soldier  had 
been  under  treatment  almost  continually  since  discharge;  that  his  heart 
trouble  began  in  1871,  and  he  was  treated  by  Dr.  Brownell;  had  severe 
pain  in  back  of  head  and  upper  neck;  used  blisters  and  mustard  poultices; 
attacks  increased  in  severity  and  frequency;  was  nervous,  irritable, 
ver}'  despondent  at  times,  would  sit  for  hours  with  head  on  his  hands, 
oblivnous  until  addressed  several  times  or  touched;  judgment  seriously 
impaired,  memory  deficient,  slow  of  thought,  difficulty  in  conversing, 
with  "•brief  intervals"  to  the  present;  his  particular  hallucination  for 
years  has  been  she  would  remarrj'  on  his  death,  and  threatened  to  kill 
her  to  prevent  it;  that  his  first  threat  and  blows  were  in  1871  in  the 
presence  of  son  Frank,  of  which,  and  of  second  blows  in  presence  of 
the  children  ten  days  later,  she  gives  a  circumstantial  account;  also  of 
threats  in  1881  with  knives  to  kill  her  when  she  was  alone;  that  her 
son  Ernest  then  quit  school  in  order  to  watch  soldier;  that  he  has 
needed  constant  care  and  watching  since  1876;  he  will  not  stay  or  sleep 
alone;  for  weeks  restless;  sleepless  during  spells;  helplessness  is  due 
to  two  p)aralytic  strokes  three  j^earsago;  he  didn't  seem  to  understand 
questions  before  Special  Examiner  Carr,  and  I  was  called  in  to  answer 
simple  question  from  what  county  he  enlisted;  complained  his  head 
was  bursting  and  he  could  not  think,  and  refused  to  answer  further  • 
questions  or  questions  as  to  their  bedroom  life;  said  he  would  knock 
down  Carr. 

Her  next  testimony  was  given  in  1889  before  Special  Examiner  Wil- 
liams, to  whom  she  first  read  a  lengthy  prepared  statement,  which  he 
copied  into  her  deposition.  In  this  statement  she  inveighed  particu- 
larly against  the  Pension  Office  administration  in  1882  as  being  preju- 
diced against  her,  and  this  prejudice  as  being  the  cause  of  that  exami- 
nation being  '**  so  low  and  filth v,"  and  that  on  account  thereof  attempts 
were  made,  she  stated,  to  blackmail  her  and  make  her  and  soldier  out 
Hal's  and  thieves;  that  since  coming  there  six  or  seven  years  before 
they  had  tried  to  cover  up  soldier's  weakness,  and  had  had  trouble 
because  people  were  afraid  of  him;  that  when  he  was  in  his  tantrums 
they  shut  doors  and  windows  to  keep  people  from  hearing  him;  had 
done  it  '"one  hundred  times,  if  once;"  that  they  never  let  him  go  up 
town  unless  his  mind  was  all  right,  and  that  the  town  people,  therefore, 
likely  made  truthful  statements  as  to  his  condition;  that  most  will 
admit  something  ailed  him;  that  they  have  always  tried  to  make  him 
think  he  was  as  good  as  anyone,  and  never  allowed  anyone  to  call  him 
crazy  to  his  face  or  in  his  hearing,  and  had  taught  the  boys  to  be  kind 
to  him,  do  what  he  would;  that  he  came  down  to  her  room  and  made 
trouble,  and  they  had  to  take  him  away;  ''this  part  of  his  disease  is 
what  I  don't  think  anyone  can  understand — to  have  the  desire  and  yet 
not  the  power;''  that  he  was  twice  paralyzed,  a  year  apart,  affecting 
the  lower  bowel  and  private  parts,  and  he  \^  ervl\lW\  \.o\\\^^^i'^.^<i\^^'^^i»sfc 
of  paralytic  trouble  and  weakness  of  kidney  *\  X>a»\.\i^\*  ^  *ij;csi'^  Xx^^s^^ 
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and  they  have  to  have  some  one  in  the  house  all  the  time — Ernest 
always  here;  can't  sleep  with  him  because  of  hLs  tantrums  and  a^  he 
has  no  control  over  bowels;  unfit  mentally  or  physically  for  anything 
to  amount  to  anything — ""  to  earn  a  salary,  you  can  put  it." 

She  then  refused  to  have  soldier  examined  because  he  was  in  no 
condition  to  go,  was  not  financially  able,  and  *'  1  don't  propose  to  make 
my  family  a  side  show  for  anyone;"  and  she  objected  to  as^^lum  because 
of  ill-treatments  there  on  account  of  'infirmities  he  can't  control." 

The  following  questions  were  a^ked  by  the  examiner  and  answers 
given : 

Q.  Give  me  one  actual  instance  of  your  hueband^s  conduct  when  you  think  his 
insanity  is  most  pronounced. — A.  He  will  come  in  my  room  after  others  are  in  bed, 
and  when  he  fails  sometimes  arouses  the  whole  house  with  his  swearing;  often  strikes 
and  abuses  me  so  do  not  get  over  it  for  a  long  time;  threatens  to  kill  me,  and  blames 
me  for  it. 

Q.  Give  an  actual  instance  of  another  kind. — A.  Well,  I  am  not  through  with  the 
other; 

and  she  continued  to  recount  his  swearing  and  threatening  to  kill 
himself  after  leaving  her  room,  saying  he  won't  live  "and  be  such  a 
man."  Has  plead  with  me  to  get  electric  belts  and  medicines,  and  Til 
bet  he  has  100,000  books  on  the  subject  "Oh,  pshaw!  Tve  had  trouble 
with  him  till  you  can't  rest." 

When  again  asked  to  give  another  kind  of  instance,  she  said  there 
were  so  many  she  forgot;  that  he  smashed  a  saucer  on  the  floor  a  little 
while  ago,  because  some  little  thing  went  out  of  the  way;  again,  got 
mad,  threw  coffeepot  on  the  floor;  so  common  don't  remember  causes. 
Asked  as  to  being  struck  with  ax  handle,  she  said  she  spoke  to  him, 
when  Slatten  wrote  her  about  him  setting  fire  to  some  grass,  about 
it;  he  began  cursing  her,  and  when  she  told  him  he  was  putting  him- 
self straight  into  the  asylum,  he  cursed  more  and  hit.  "1  did  no 
swearing  then,'"  she  said;  "and  when  I  do  swear  at  him,"  she  added-^ 
"if  1  ever  do — it's  when  he's  letting  oS  his  mouth  in  disgusting, 
shocking  manner  before  children,  and  to  disgust  and  shame  him,  I  use 
his  words  back  at  him,  and  it  seems  so  horrible  to  him,"  she  said,  to 
hear  her  swear,  "he  quits."  To  the  question  whether  she  did  not 
begin  quarrels  with  soldier  and  excite  him,  she  answered  "  not^  only 
when  he  would  not  change  his  clothes,  and  stink  the  room  up  so  we 
could  not  endure  it."  Ernest  was  at  the  house  all  the  time,  she  said, 
the  last  summer,  when  she  was  east  five  or  six  weeks. 

Her  testimony  in  1896  has  already  been  given  herein. 

The  only  testimony  of  the  soldier  secured  on  special  exammation 
was  in  February,  1882.  Special  Examiner  Carr  says,  as  already 
stated,  that  the  soldier  then  appeared  entirely  sane,  and  would  have 
had  no  trouble  in  testifying,  except  us  to  dates,  but  for  appellant's 
incessant  interruptions  and  harassments.     To  test  his  sanity,  the  exam- 
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iner  had  soldier  give  a  detailed  history  of  himself,  his  military  service, 
and  his  disabilities,  which  need  not  be  full}'  abstracted  here,  except  as 
to  the  last  mentioned.  It  ma}'  be  stated,  however,  that  his  testimony 
reads  throughout  like  that  of  a  rational  man.  It  is  connected,  intelli- 
gent, and  apparently  accurate  and  ready,  although  he  said  his  head 
was  so  that  day  it  was  hard  for  him  to  give  a  full  statement. 

He  did  chores,  only,  he  said  for  two  years  after  discharge;  then 
worked  seven  years  for  E.  H.  Couse  feeding  stock  and  as  dump  master 
at  dam;  then  sawed  wood  for  Atherton  and  was  on  farm  for  Perley; 
then  took  3  or  4  acres  to  farm  with  the  boys,  and  appellant  took 
boarders;  then,  in  two  years,  took  160  acres,  and  "1  carried  on  farm- 
ing just  as  others  did,  with-the  help  of  my  boys,"  and  *'  I  hired"  a  man 
in  harvest,  plowed  some,  not  able  to  work  one -fourth  of  time;  had 
ague,  rheumatism,  kidney  trouble,  and  impotency;  worked  some  at 
times- for  last  ten  years,  overseeing  and  light  work;  doctoring  more  or 
less  all  the  time;  spells  of  one  kind  or  another;  headache  almost  con- 
tinually for  last  three  or  four  years;  on  back  for  six  weeks;  paralysis 
three  years  ago;  left  arm,  I  think;  opposite  side  of  mouth  twisted  for 
a  year;  last  time  two  years  ago,  numbness  all  over,  mostly  in  back, 
hips  and  legs,  not  like  the  first;  since  the  war,  wife  has  genei-ally 
attended  to  all  financial  business,  owing  to  my  army  diseases,  rheuma- 
tism  and  general  breaking  down  of  nervous  system;  lay  awake  nights; 
something  matter  with  eyes;  sort  of  scales  like  flakes  of  fire  sometimes 
dart  from  eyes  toward  floor;  head  swims  like  a  board  on  water;  this 
happens  once  a  week  or  oftener;  roaring  in  ears;  seem  to  see  things  at 
night,  such  as  cats  and  faces,  more  or  less  for  last  two  years,  '^and  I 
won't  stay  or  sleep  alone."  Asked  as  to  despondent  spells,  he  said, 
"Yes,  1  think  sometimes  that  I  will  make  away  with  myself  or  some- 
body  else;"  and  as  to  killing  his  family,  ''Yes,  I  have  thought  of  that 
a  good  many  times  within  the  last  six  months  or  a  year,  because  of  my 
brain  disease.  I  have  said  that  after  we  lost  our  property  and  my 
health  was  so  poor,  it  would  be  ])etter  if  we  were  both  dead."  And  asked 
as  to  what  he  claimed,  he  said,  enough  to  support  himself  and  family, 
$50  a  month,  but  as  he  was  not  flat  on  his  back  he  did  not  claim  §72, 
though  as  much  entitled  as  some  who  got  it,  but  would  not  expose 
them  or  go  back  on  them  unless  they  went  back  on  him;  also,  that  he 
ought  to  be  rerated  at  §24  from  discharge. 

As  to  his  guardianship,  he  said  perhaps  it  would  be  better  in  the 
condition  of  his  mind,  and  that  he  was  willing  to  trust  his  wife  to  pay 
over  to  him  the  money;  that  the  first  he  knew  of  the  insanity  proceed- 
ing was  when  the  committee  came  to  the  house;  the  doctor  gave  me  a 
thorough  examination  alone  in  the  room,  was  also  examined  thoroughly 
at  asylum,  suppose  the  same  as  they  usually  gave — felt  pulse,  examined 
head, chest,  lungs,  and  asked  questions.  I  didn't  want  to  stay,  wanted 
to  go  and  see  my  friends;  doctor  said  asylum  waii  cvo^^^y^L.    ^\x<^\ss|^ 
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thought  might  do  me  good  to  see  my  friends,  and  doctor  said  must  go 
in  good  hands  and  not  to  be  returned  at  State  expense  if  got  worse; 
Strong  to  give  bond;  doctor  said  was  liable  to  get  worse  any  time; 
don't  know  w^iat  they  fixed  up;  stayed  all  night  at  hotel  with  Strong, 
who  telegraphed  wife,  and  we  met  them  and  came  East,  she  furnishing 
passes  and  money ;  Ernest  is  to  see  to  me  when  I  have  bad  spells;  my 
visits  around  here  have  been  the  same  as  anvone"*s. 

Harriet  E.  Blaisdell,  the  widow  of  soldier's  brother,  at  whose  house 
in  Vineland,  N.  J. ,  soldier  visited,  coming  there  in  the  latter  part  of 
December,  1881,  testified  before  the  examiner  that  she  heard  nothing 
of  any  mental  trouble  till  he  came  there;  had  had  no  letter  in  four 
years;  that  he  spoke  of  such  trouble  himself,  said  he  had  been  in 
as^^lum,  and  they  had  taken  gun  from  him;  that  he  slept  alone  while 
at  her  house,  but  told  her  twice  he  didn't  like  to,  as  he  would  look  up 
in  corner  and  see  ball  of  fire,  and  a  ball  of  fire  would  sometimes  dart 
from  his  eve  toward  the  floor:  asked  me  if  1  had  known  anvone  so 
aflected;  I  was  foolish  enough  to  say  1  did,  and  woman  was  insane; 
she  told  me  so.  Said  she  saw  this  at  first  of  sickness.  He  has  been 
very  docile  here,  ^'nothing  wrong  at  all,'-  and  "I  didn't  think  he  was 
insane;"  don't  know"  as  to  need  of  an  attendant;  he  has  been  around 
all  the  time;  helped  about  the  house;  complained  of  rheumatism  after- 
wards; don't  need  personal  attention;  said  had  headache  for  two  years 
or  more;  we  thought  wife  shouldn't  have  taken  Ernest  away  after 
what  they  had  said;  '^that  if  he  had  been  insane,  as  he  didn't  want 
Ernest  to  go,  it  might  bring  it  on  again,  but  he  continued  as  usual." 

Soldier's  brother,  Hoi-ace,  who  had  not  seen  him  from  1857  until  the 
last  of  December,  1881,  testified  then  that  soldier  w^as  much  changed, 
and  he  didn't  know  him;  that  he  had  not  conversed  much  with  him 
because  of  his  own  deafness,  but  he  appeared  •^a  great  deal  different 
from  what  he  used  to  be  in  his  actions  and  talk,  and  1  mentioned  it  to 
my  family;"  and  when  asked  as  to  soldier's  need  of  a  guardian  or 
attendant,  he  said  it  might  be  well  enough,  and  he  knew  no  reason 
w^hy  appellant  was  not  suitable  as  guardian. 

The  onl}"  other  witness,  S.  S.  Gould,  then  examined,  at  the  exami- 
ner's instance,  and  whose  deposition  the  examiner  says  the  appellant 
endeavored  strenuouslv  bv  threats  and  entreaties  to  have  withheld 
from  the  files,  testified  that  he  had  been  soldier's  neighbor  in  New 
Hampshire  twenty-five  jears  before,  and  he  was  then  rugged  and 
hearty;  but  when  he  next  saw  him,  two  months  before  the  examina- 
tion, he  was  much  changed,  older;  looked  as  if  he  had  seen  rough 
times,  hard  usage;  not  laboring  much;  talked  with  him  considerably; 
''didn't  seem  to  show  an\  mental  trouble;  I  didn't  notice  anything 
particular;"  have  heard  of  his  mental  weakness;  don't  care  to  say 
more  about  it;  heard  it  from  his  sister-in-law  two  weeks  ago;  called 
it  softening  of  the  brain. 
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On  June  13,  1882,  appellant  tiled  a  certified  copy  of  the  asylum  rec- 
ord, showing  admission  and  actual  discharge  on  October  2,  1881,  and 
legal  discharge  December  7,  1881,  the  actual  discharge  being  for  the 
purpose  of  allowing  commitment  in  private  asj'lum,  the  superintendent 
states  in  his  certificate. 

This  record  states,  as  hereinbefore  quoted  in  the  opinion  of  the  medi- 
cal referee  of  September  15,  1893,  also  that  the  first  attack  was  in 
1871,  and  this  was  the  first  admission. 

There  were  also  then  filed  aflidavits  by  the  probate  judge  committing 
the  soldier,  to  the  effect  that  the  commitment  was  strictly  in  accord- 
ance with  law,  and  that  Dr.  Swanoe  was  a  physician  of  first-class  stand- 
ing; one,  unverified,  by  said  Dr.  Swanoe  to  the  fact  that  she  examined 
soldier  at  court's  request  and  found  him  insane,  and  that  he  ought  to 
be  cared  for  in  asylum;  one  b}'  M.  A.  Strong,  the  third  juror,  as  to 
the  reasons  for  soldier  not  remaining  in  the  asylum,  the  same  as  here- 
inbefore stated,  and  also  that  Dr.  Swanoe  was  then  the  only  graduate 
physician  in  town,  and  that  she  was  a  first-class  physician;  and  one  by 
A.  C.  Whitman  and  Alex.  Fidler,  P.  M.,  that  they  know  Dr.  Swanoe 
to  be  a  pra(5ticing  physician  in  good  standing,  and  by  reputation  a  good 
and  efficient  doctor. 

None  of  these  affiants  nor  the  superintendent  of  the  asvlum  was 
interviewed  on  special  examination,  which  may  have  been  due  to  the 
fact  that  the  special  examiner's  work  was  stopped  by  a  telegram  from 
the  chief  of  his  division  and  he  ordered  to  report  case  at  once.  The 
superintendent,  C.  K.  Bartlett,  howev^er,  on  September  27,  1890, 
replied  to  a  letter  from  the  Commissioner  of  Pensions  asking  his 
opinion  as  to  the  soldiers  condition,  knd  said  that  soldier  had  been 
legally  committed  there  (in  March,  1890,  his  second  commitment),  and 
had  been  allowed,  on  appellant's  retiuest,  to  go  home  June  23,  1890, 
but  was  not  legally  discharged,  that  he  had  since  been  transferred  to 
the  Fergus  Falls  asylum,  and  that  '"while  he  was  an  inmate  here  I  did 
not  consider  him  a  sound  man  either  mentallv  or  phvsicallv.'' 

Special  Examiner  Fosnes  then  secured,  in  Juh%  1882,  in  Jackson 
and  Nobles  counties,  Minn.,  the  soldier's  homes  since  the  war,  the  fol- 
lowing additional  testimony,  at  most  of  which  his  son,  Frank,  was  in 
attendance : 

Edward  McLaughlin,  saloon  keeper,  testified  he  worked  on  soldier's 
farm  a  month  or  more  in  winter  of  1879-80,  and  a  week  or  two  in  the 
winter  following,  baling  hay,  and  living  each  time  in  the  family;  that 
soldier's  only  complaint  was  of  headaches,  and  he  chored  around, 
helped  load  hay,  and  kept  account  of  amount  hauled;  soldier  looked 
all  right,  and  he  never  saw  or  heard  anything  to  indicate  his  mind  was 
unsound,  '"always  (juiet  and  well  behaved  when  I  was  there,  like  any 
other  man,''  but  appellant  a  good  deal,  in  conversation  about  his  pen- 
sion, talked  about  his  having  mad  spells. 
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Johannes  D.  Freer  testified  he  knew  soldier  well  from  1874:  that 
soldier  generally  held  some  township  oflSce — supervisor,  constable, 
chairman  of  board  of  supervisors,  and  justice  of  the  peace — and  was 
still  the  last;  that  soldier's  health  was  good  so  far  as  he  knew,  and  he 
never  heard  any  complaint;  others  said  he  had  rheumatism;  worked 
on  the  farm  like  other  men,  and  mental  condition  seemed  all  right: 
never  heard  suggestion  otherwise  till  last  fall,  when  was  sent  to  asylum; 
was  always  at  polls;  never  impressed  him  as  taciturn  or  morose,  i-ather 
social  and  talkative;  quite  a  hand  to  talk  politics,  but  wife  could  beat 
him  at  that. 

Dr.  C.  R.  Kellam  testified  he  had  known  soldier  since  January,  1S80, 
when  he  examined  him  thoroughly  at  appellant's  request,  she  having 
introduced  herself  to  him  when  he  and  his  newly  wedded  wife  were  on 
a  train,  and  then  told  him,  his  wife  sitting  by,  of  soldier's  impotency 
for  sixteen  years,  dwelling  on  the  fact  that  it  had  deprived  herself  of 
gratification  and  caused  her  nuich  suffering;  also,  that  he  had  kidney 
trouble,  rheumatism,  and  some  brain  difficulty.  His  memorandum 
of  said  examination  showed  the  following,  appellant  doing  most  of 
the  talking  and  answering,  he  says,  in  giving  the  soldier's  histor}  : 

Always  enjoyed  good  health;  father  died  at  70,  some  brain  difliculty;  mother  at 
70,  supposed  of  heart;  one  sister  paralyzed;  grandparents  on  father's  side  at  OS  and 
85;  rheumatism,  ague,  and  bilious  fever  in  army;  ague  for  two  years  after;  acute 
rheumatism  at  discharge;  urinateil  one  to  seven  or  eight  times  a  night  for  seven  or 
eight  years;  spells  of  pain  and  prostration  two  or  three  times  a  year;  last  August 
could  not  undress  without  help;  difficulty  in  concentrating  mind,  worse  at  times; 
can't  endure  physical  exertion;  turns  pale  when  fatigueti;  sleeps  well;  inclinetl  to 
constipation;  sees  dark  spots;  dizzy,  never  vertigo*^  sudden  faint  feeling;  headache 
all  time,  generally  all  over  head,  not  severe;  since  1865  gradually  lost  sexual  desire; 
never  habitual  drinker;  began  tobacco  at  17,  not  from  craving;  chewe<l  thirty-three 
years;  used  10-eent  jjlug  in  three  days;  never  advised  to  quit;  urine  sometimes  free, 
sometimes  scanty;  stains  vessel  brick  dust;  intensely  acid;  specific  gravity  1025; 
habitual  dry  cough.     Diagnosis,  poisoning  by  nicotine;  treatment,  nix. 

There  were  no  other  s^^mptoms,  the  doctor  said,  of  phj'sical  or 
mental  disease;  soldier  appeared  healthy  in  all  respects;  no  evidence 
of  rheumatism;  heart  and  pulse  normal.  ''I  concluded,'-  he  said, 
"and  still  believe,  that  his  headache  and  alleged  nervous  trouble 
resulted  from  excessive  use  of  tobacco.  1  advised  him  to  quit  using 
tobacco,  but  gave  him  no  medicine  and  prescribed  no  other  treatment. 
His  impotence  I  attributed  to  the  same  cause,  or  as  most  probably 
due  thereto.''  Never  examined  soldier  again,  but  talked  with  him  off 
and  on;  replying  to  question  a.s  to  evidence  of  mental  unsoundness 
then,  he  said,  "Not  the  slightest,  nor  at  any  other  time.''  Appellant 
wanted  me  to  testify  to  specified  things,  and  last  spring  "made  me  a 
formal  offer  of  the  position  of  postmaster,''  held  by  Dr.  Force,  on 
implied  condition  of  m}^  testifying  for  her,  claiming  she  had  inside 
track  at  Washington. 
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John  Woolstencroft,  saloon  keeper,  testified  he  had  known  soldier 
two  or  three  years,  and  lived  at  his  house  a  month  pressing  h^y:  he 
looked  healthy,  but  complained  of  rheumatism,  and  appellant  called 
him,  in  his  hearing,  an  imbecile,  to  which  he  paid  no  attention;  she 
said  rheumatism  had  gone  to  his  bmin  and  made  him  imbecile,  and  that 
he  had  been  impotent  fifteen  years;  never  noticed  any  mental  trouble; 
he  never  talked  or  acted  like  one  with  weak  or  deranged  intellect, 
seemed  perfectly  rational  at  all  times,  and  was  around  the  farm  and  at 
the  house  tending  to  business  ''like  any  other  man,"  helped  load  ha}-, 
checked  off  number  hauled,  did  a  good  deal  household  work;  pension 
was  increased  to  §18  while  I  was  there;  she  got  home  the  next  day  I 
went  there,  and  from  talk  judged  she  had  been  attending  to  claim. 

Peter  F.  McNair,  farmer,  testified  he  had  known  soldier  since  1873; 
"to  all  appearances  ■'  his  health  was  always  good;  four  years  ago  when 
I  went  for  cow  I  had  bought  he  was  away,  and  appellant  said  his  health 
was  broken  down  in  the  army;  didn't  say  how;  that  he  was  good  for 
nothing  and  she  was  running  the  business,  and  asked  for  the  mone\^; 
never  observed  in  talk  or  actions  evidence  or  heard  of  mental  trouble 
until  he  was  sent  to  as3ium,  and  thought  then  lie  was  on  a  visit;  much 
surprised  to  hear  he  was  in  asylum;  talked  with  him  a  few  days  before 
*"'  and  he  was  just  as  rational  then  as  I  had  ever  known  him — just  as 
rational  as  any  man;"  saw  him  as  often  as  farmers  generall}^  do;  seen 
him  hoe  and  pitch  hay;  never  thought  him  morose,  and  when  he  went 
with  me  to  prove  up  m\^  land  claim  he  was  pretty  lively;  had  drunk 
considerable  that  day;  don't  think  he  did  so  often. 

Patrick  Blaine,  farmer,  county  commissioner,  justice  of  the  peace, 
and  town  clerk,  testified  that  he  had 

known  soldier  very  well  for  eight  years;  saw  him  once  a  week;  looked  healthy; 
believe  he  worke<i  on  the  farm  most  of  the  time,  but  heard  cK'casionally  he  was  sick 
at  home;  complained  off  and  on  of  rheumatism  and  neuralgia  in  head ;  never  observed 
anything  wrong  with  his  mind,  and  don't  l>elieve  there  was  anything  the  matter 
with  his  mind.  To  me  he  always  seemed  to  be  a  sensible  man;  *  *  *  one  of  the 
best  farmers  about  here.  I  believe  he  would  \)e  farming  here  now  ha<l  his  wife  let 
him  alone;  *  *  *  j  should  never  have  thought  of  such  a  thing  as  his  being 
unsound  in  mind  if  I  hadn't  heard  the  family  say  so.  They  spoke  about  it  in  con- 
nection with  this  pension  matter;  after  hearing  this,  watched  him,  but  never  saw 
any  evidences  of  insanity.  He  was  one  of  the  best  spellers  at  our  spelling  school, 
where  I  was  with  him;  was  always  on  good  terms  with  him;  can't  say  the  same  as 
to  appellant.     He  was  a  peaceable  man  and  good  neighbor. 

T.  H.  Pai'sons,  banker,  testified  he  had  known  soldier  seven  years, 
and  negotiated  loan  for  him  or  family  in  1878;  that  was  first  time  it 
occurred  to  me,  he  said,  soldier's  mind  was  not  just  right;  conduct 
about  executing  mortgage  struck  me  as  peculiar — ' '  acted  just  about  like 
a  boy  would;"  appellant  has  unsavory  reputation;  boy's  joke  at  her 
expense;  asked  me  what  I  got  out  of  loan;  1  said  1  would  see  her  and 
''take  it  out  in  trade;"  turned  around  and  saw  tiold\^T ^ \n\vo  vkvxj^W^jc^^. 
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heard,  but  paid  no  attention.  1  have  no  interest;  hold  claim  against 
property  as  agent  only;  appellant  owes  me  f>7,  **  which  I  don't  much 
expect  to  get  any  way." 

Dr.  R.  D.  Barber,  postmaster  and  pension-examining  surgeon,  tes- 
tified he  had  known  soldier  for  ten  years,  not  intimately;  was  repeat- 
edly called  but  never  went  there  to  treat  him;  treated  his  son  twice; 
knowledge  derived  mostlv  from  official  examination;  has  sciatica;  not 
sure  of  mental  unsoundness,  never  saw  or  heard  anything  to  suggest 
it  except  on  one  examination,  when  he  acted  like  one  not  in  his  right 
mind,  seemed  simple,  didn't  talk  just  right,  might  of  course  have  been 
assumed;  appellant  then  explained  his  conduct  and  condition  at  home, 
and  am  inclined  to  think  I  may  have  credited  her  statements  too  much; 
was  also  shown  Dr.  Force's  affidavit,  and  knowing  him  as  a  comi)e- 
tent  physician,  gave  it  credence  and  weight;  aside  from  insanity  would 
rate  $12  to  $15;  am  not  aware  of  any  bad  terms  between  them  and  me, 
though  ten  years  ago  she  and  I  had  words,  but  since  have  treated  in 
family  and  she,  at  least,  has  professed  warm  friendship;  never  had 
slightest  difficulty  with  him,  whom  *'I  always  respected  as  a  quiet, 
well-behaved  man ;"  treated  her  last  spring  rather  brusquely,  but  didn't 
appear  to  hurt  her  feelings;  she  said  examiner  was  coming  and  to  be 
careful  how  I  tostitied,  as  she  had  great  influence  at  Washington; 
invited  her  to  leave  office. 

John  F.  Smith,  merchant,  testilied  he  had  known  soldier  ten  or 
eleven  years;  soldier  traded  with  him  a  great  deal;  first  years  he  was 
able  to  and  did  work;  last  four  or  five  sickly,  especially  winters,  from 
rheumatism;  looked  healthy,  never  noticed  any  mental  unsoundness, 
or  any  evidence  of  it;  appellant  said  he  had  been  out  of  his  mind  at 
times;  she  generally  did  business  here. 

A.  C.  Cook,  the  justice  of  the  peace  before  whom  Dr.  Force's  affi- 
davit was  executed,  as  hereinbefore  stated,  testified  also  that  that  was 
the  first  time  he  met  soldier,  and  that  he  wouldn't  have  thought  of  his 
being  deranged  had  not  appellant  called  attention  to  it  by  asking  if  I 
didn't  think  he  was  crazy;  ^' I  did  think  he  was  either  a  henpecked 
man  or  a  fool,  I  wasn't  certain  which,  the  way  he  acted,''  have  seen 
her  often  since  and  am  inclined  to  think  he  was  henpecked  merely; 
seen  him  twice  since,  not  to  speak  to;  she  sent  him  out  to  get  change 
when  paying  me. 

Dr.  Josephus  Croft  testified  he  had  known  soldier  ver^^  well  from 
1872,  and  had  treated  him  but  appellant  more,  and  was  attending 
physician  at  son's  death  from  meningitis;  treated  soldier  for  impotence, 
onh^;  knew  of  no  other  ailment:  appellant  came  to  me  ten  years  ago, 
said  he  had  been  incapable  for  years,  gathered  from  her  his  condition 
was  the  source  of  much  suffering  to  herself;  no  doubt  from  their 
statements  he  was  impotant,  never  examined  him,  didn't  walk  or  look 
as  if  ho  had  sciatica,  always  appeared  a  healthy,  hard  working  man, 
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"  not  the  slightest  reason  "  to  believe  him  of  unsound  mind,  never  saw 
"  the  least  evidence;''  heard  family  are  trying  to  make  him  out  insane, 
'^  but  I  am  willing  to  take  my  oath  that  the  man  is  not  insane,  no  more 
insane  than  you  or  If  never  had  any  difficulty  with  them;  she  asked 
me  to  testif V  to  facts  which  I  couldn't,  but  seemed  friendlv  notwith- 
standing;  when  she  came  to  me  about  his  impotence  she  dwelt  on  fact 
he  was  otherwise  in  robust  health,  and  she  couldn't  see  whv  he  should 
be  that  way. 

Daniel  Hoffey,  section  boss,  testified  soldier  worked  for  him  from 
June,  1872,  to  May,  1873,  when  he  discharged  him  because  he  couldn't 
depend  on  him,  though  he  was  the  best  hand  he  had  when  he  worked; 
that  he  couldn't  work  steady  for  a  lame  back,  was  not  really  fit  for 
that  kind  of  work,  but  was  poor  and  had  to  do  something;  willing 
worker,  but  had  to  lay  off  half  the  time;  paid  full  wages;  no  reason  to 
think  him  not  of  right  mind,  but  was  ''  soft;"  when  l)oys  cracked  jokes 
reflecting  on  appellant's  character  he  never  minded;  looked  up  on 
hearing  her  name  ''as  innocent  as  a  boy;"  thought  he  had  ^"  soft  spot" 
somewhere. 

He  added: 

I  would  like  to  make  a  remark  on  my  own  account  here,  and  you  may  put  it  in  or 
not,  as  you  please.  I  did  use  to  think  it  a  pity  the  way  his  money  went  when  he 
worked  for  it.  The  old  woman — Mrs.  Blaisdell — would  get  hold  of  it  and  go  to  town 
and  si>end  it.     I  thought  he  was  a  fool  to  let  his  hard  earnings  go  that  way. 

Thomas  K.  Olsen,  farmer,  clerk,  and  custodian  of  town  records, 
testified  records  show  soldier  was  elected  constable  March  10,  1874; 
moderator  of  town  meeting  March  14, 1876;  chairman  board  of  super- 
visors, same  date,  and  again,  March  12, 1878;  again  moderator,  March 
11,  1879;  and  justice  of  the  peace  March  9,  1880,  and  was  present  and 
participating  in  the  town  meetings.  He  testified  further  that  he  had 
known  soldier  seven  or  eight  years;  nearest  neighbor  for  some  time; 
knew  him  and  exchanged  work;  last  harvest  he  drove  while  son  Frank 
and  witness  bound;  at  first  health  .seemed  good  enough,  then  appeflant 
began  to  stir  pension  business  pretty  lively;  family  began  to  talk  of 
rheumatism,  then  kidney  disease,  then  brain  trouble;  heard  thev  are 
now  after  increase  on  ground  of  insanity.  '^Is  that  so?"  he  asked 
the  examiner,  who  replied,  ''That  is  one  of  the  questions  involved. 
What  do  you  think,  is  he  insane?"  to  which  witness  answered,  ''Not  a 
bit  of  it.  He  is  no  more  insane  than  3'ou  or  I;"  onU"  year  ago  since 
I  first  heard  of  insanity;  never  saw  him  do  or  heard  him  say  any- 
thing  out  of  the  wa}';  "I  always  thought  him  a  nice,  quiet,  sensible 
man;"  used  to  quarrel  among  themselves,  wife  and  boys  against  him; 
he  complained  to  me  the  way  they  used  him,  said  they  were  against 
him,  paid  no  attention  to  him;  we  could  hear  them  quarreling  clear 
over  here,  "a  short  mile;"  ''I  guess  probably  he  was  pretty  cross  at 
times,  and  I  don't  wonder  at  it;"  shortly  before  he/^'^v\VVo  *^^N\w\«v\Nfc 
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traded  a  bureau  to  m}-  wife  for  a  trunk;  said  appellant  had  a  gtxxl 
place  East,  and  he  would  live  with  her,  and  didn't  know  he  would 
ever  live  here  again;  1  first  knew  he  went  to  the  asylum  from  the 
newspapers. 

The  only  evidence*  filed  from  1882  to  1889  was  that  above  referred 
to  as  relating  to  the  soldier's  alleged  insanity  in  1876,  which  appears 
to  have  been  filed  probably  in  August,  1883.  William  Dunn  then 
stated  in  his  affidavit  that  he  went,  in  that  year,  to  the  soldier  to  sell 
him  wood,  but  couldn't  get  a  sentence  from  him,  half  the  time  w  ouldn  t 
even  answer  the  questions,  ^'  every  act  and  appearance  was  similar  to 
persons'  acts  and  appearance  whom  I  had  formerly  been  acquainted 
with  and  who  were  insane; "  so  satisfied  of  it  I  returned  to  town;  next 
saw  him  in  1877,  in  general  conversation;  no  intelligent  answers; 
convinced  he  was  not  in  his  right  mind.  And  Dr.  H.  H.  Kimball  then 
stated  that  he,  as  famih'  physician,  prescribed  for  soldier  in  1877  for 
softening  of  the  brain,  and  that  he  was  then  and  since  wholly  incapable 
of  labor  and  mentally  unfit  for  business  or  support  of  family,  which 
to  his  personal  knowledge,  he  said,  was  supported  by  appellant. 

Neither  of  these  affiants  was  interviewed  on  spc^cial  examination. 
Dr.  Kimball,  as  president  of  the  Minneapolis  board,  which  examined 
the  soldier  October  30,  1881),  signed  the  board's  certificate  of  that 
examination,  stating  they  did  not  detect  insanity  or  any  evidence  of 
cerebral  softening. 

A  letter,  dated  May  7,  1889,  to  the  Commissioner  of  Pensions  by 
C.  L.  Lewis,  an  attorney  in  appellant's  town,  stated  soldier  was  par- 
tially paralyzed,  with  no  control  over  bowels  and  urine,  required  con- 
stant attention,  and  was  subject  to  periodical  fits  of  insanity,  and  that 
appellant  was  a  most  deserving  woman;  on  which  letter  Dr.  Leonard 
indorsed  that  he  had  known  the  parties  fifteen  years  and  heartily  con- 
curred in  the  letter. 

The  writer  of  this  letter  was  never  interviewed  on  special  examina- 
tion, nor,  as  alreadv  stated,  was  Dr.  Leonard. 

Special  Examiner  Williams  secured,  in  July,  18S9,  in  Ottortail 
County,  Minn.,  where  the  soldier  removed  from  Massachusetts  in  188*2 
or  1883,  the  following  additional  testimony,  the  appellant  being  present 
throughout  its  taking: 

Robert  B.  Quiggle,  her  brother,  testified  he  had  known  soldier  four 
years  and  over;  lived  near;  worked  for  them  each  harvest,  three  weeks 
at  a  time,  and  stopped  there;  seen  him  with  severe  headach(?s  and 
rheumatism,  eyes  looked  glassy,  could  hardly  navigate;  spells  used  to 
be  worse  and  oftener  than  now,  usually  would  sit  and  hold  head; 
awfully  sick  once,  a  year  ago;  a  Norway  doctor,  dead,  attended:  com- 
plained of  rheumatism,  piles,  and  kidneys;  never  worked  out  regularly; 
fed  chickens,  got  in  wood,  little  chores,  mail,  errands,  hoed  potatoes. 
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'*•  During  these  years  I  nev^er  saw  him  wh,en  I  thought  he  was  insane 
or  out  of  his  mind  or  peculiar,  except  that  all  this  time  he  has  f  re(|uent 
tantrums  when  he  gets  into  a  fit  or  passion,  and  will  abuse  or  swear  or 
threaten  anjone  on  the  slightest  cause;"  once  got  in  passion  with  me, 
said  I  didn't  pay  for  a  stove,  cursed,  ordered  me  to  leave,  threatened 
to  shoot  me;  this  is  a  sample  of  his  spells;  and  '•  except  for  them  and 
at  all  other  times  he  is  all  right  in  his  mind  and  disposition,  a  very 
nice,  pleasant,  and  agreeable  man,  sociable,  fond  of  talking,  and  to  all 
appearances  as  sane  and  well  balanced  in  mind  as  an}-  man  about  here;" 
spells  often;  never  at  other  times  threatened  anyone,  and  only  that 
once  to  me;  once  said  he  would  shoot  my  brother  for  something,  don't 
know  what;  "I  never  knew  him  to  do  any  injury  or  violence  to  any- 
one in  my  life;"  heard  appellant  say  he  struck  her  with  an  ax  handle; 
he  is  popular,  well  liked  by  cvervone  around,  generally  respected; 
appellant,  myself,  my  brother,  and  my  daughter  only  ones  I  ever 
heard  of  his  getting  in  a  passion  with.  To  questions  by  appellant,  he. 
said  soldier  slept  b}'  himself  when  witness  was  there;  that  he  never  heard 
soldier  say  why  they  didn't  sleep  together  and  didn't  know,  but  had 
'  his  suspicion;  that  he  knew  nothing  of  soldier  having  no  control  over 
bowels  except  what  she  had  told  him;  that  he  had  heard  of  soldier's 
impotency,  but  never  heard  him  speak  of  it;  that  his  daughter  said  the 
soldier  wouldn't  let  her  make  his  bed,  but  didn't  sav  whv,  and  he  never 
heard  her  say  she  saw  anything  out  of  the  way;  that  he  does  not  know 
that  he  ever  heard  appellant  begin  quarrels,  but  they  had  words  back 
and  foith,  and  he  guesses  soldier  alwa\^s  began,  and  he  never  saw  her 
use  soldier  any  other  way  than  kindly;  these  answers  being  given  in 
reply  to  leading  and  pointed  questions  by  appellant.  He  concluded 
b}^  saying  he  thought  the  soldier  needed  a  guardian;  and  to  ([uestions 
by  Ernest  Blaisdell,  that  he  did  not  think  soldier  able  plwsically  and 
mentally  to  earn  a  living,  and  that  he  did  not  think  a  sane  man  would 
act  and  talk  as  soldiei  did  in  his  spells. 

George  S.  Smith,  laborer,  testified  he  had  known  soldier  and  family 
intimatelv  for  five  vears,  had  worked  some  for  his  son  and  dined  there, 
and  during  all  this  period,  so  far  as  he  observed  or  heard,  soldier  seemed 
in  fair  health  for  his  age,  and  never  s{K)ke  of  anything  the  matter  except 
head  hurt  at  times,  was  dizzy;  appellant  said  he  was  deranged  at  times, 
but  he  never  saw  soldier  when  he  thought  him  so,  and  never  heard 
anyone  else  say  so;  did  only  chores  at  home,  and  went  to  town  by 
himself,  and  "'  in  such  things  I  never  noticed  that  he  acted  in  any  other 
way  than  other  and  sane  men  do;"  that  he  was  not  with  soldier  nmch, 
but  he  regarded  him  ''sane  and  in  his  right  mind  every  wav;"  never 
heard  of  any  violence  or  threats  or  saw  any  violence,  or  an}  thing  dif- 
ferent from  a  sane  man;  always  pleasant;  no  fits  of  passion  or  anger 
more  than  most  men;  heard  him  swear  at  pigs;  ordinarily  not  profane; 
had  severe  rheumatism  in  legs  and  hips;  never  d\d  wxv^  V^vx^vcife^'^  ^>^^ 
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him;  never  knew  him  to  bu}'  or  sell;  appellant  did  business  as  far  as 
I  know. 

Newton  Conyne,  farmer,  testified  he  had  known  soldier  well  five 
years;  each  summer  hired  to  appellant  live  or  six  days:  often  ate 
there;  only  thing  I  saw  or  heard  to  indicate  derangement  was  once 
when  he  objected  team  and  cows  were  using  too  much  food:  was  cross; 
angry  words  with  appellant  and  his  son;  he  and  son  a  little  profane; 
don't  know  she  was;  I  just  thought  him  unreasonal)le,  childish;  never 
unkind  to  me,  always  pleasant  and  agreeable  with  me.  always  seemed 
like  other  men  in  talk;  two  vears  a^fo  heard  him  sav  he  had  notion  to 
kill  Blackie,  who  denied  he  had  consented  to  daughter's  marriage  to 
Ernest;  trouble  between  families  not  over  vet;  does  chores;  no  work 
out.  To  appellant's  question  as  to  need  of  guardian,  he  answered, 
in  common  movements  does  not  need  one,  can't  sav  as  to  moiiev  mat- 
ters.  To  her  question,  '*  Don't  you  think  he  would  waste  it  for  whisky 
if  ho  had  it?''  he  answered  he  thought  he  would;  but  on  redirect  exami- 
nation he  said  he  never  saw  soldier  under  the  influence  of  drink,  but 
had  taken  drinks  with  him.  He  did  not  think  soldier  able  physically 
alnd  mentall}'  to  earn  a  living;  ''poor  as  I  am  I  can  outwind  him;" 
told  me  he  was  paralyzed  and  had  piles  terribly  on  exertion. 

Belle  Blaisdell,  Ernest's  wife,  testified  she  had  known  soldier  five 
years,  njarried  son  two  and  a  half  years  ago,  lived  in  house  eight 
months;  soldier  at  times  scarcelj'  able  to  get  about^  principal  complaint 
of  bowels,  also  rheumatism  and  head;  always  taking  medicines,  battery, 
electric  belts;  weak-minded,  sometimes  out  of  mind,  sometimes  rational 
enough;  most  of  time  childish;  seems  to  let  anything  fret  him  into 
passion;  nearh' craz}' sometimes;  '"wouldn'^t  you  call  a  pei'son  insane 
who  would  threaten  to  shoot  vou  or  someone?''  a  third  of  the  time 
as  sane  as  anyone;  before  marriage  heard  neigh})ors  say  he  was  insane 
and  were  afraid  of  him;  so  long  ago  can  not  remember  who:  common 
talk;  think  appellant  and  P'^rnest  told  me;  never  saw  him  do  an}'  act 
of  violence;  appellant  showed  me  blue  place  on  arm  twice  as  large 
as  silver  dollar  and  said  he  struck  her  with  ax  handle;  when  he  heard 
examiner  was  coming  he  said  he  had  been  examined  enough;  would 
carrv  club  and  kill  vou  if  vou  tried  to  examine  him;  didn't  think  he 
wanted  to  kill  you^  '"just  his  way  of  talking;''  that  was  one  time  I 
think  he  was  ''off''  his  mind;  threattMied  two  years  ago  to  kill  me,  and 
at  time  of  my  marriage  my  parents,  but  not  to  their  face;  1  came  over 
and  was  having  words  with  appellant,  he  joined  in,  said  would  shoot 
me  if  I  didn't  go  home  or  came  back;  swore,  she  swore  too;  much  ill 
feeling  between  her  famih'  and  mine;  I  ran  off  to  get  married,  my 
family  claimed  she  arranged  it;  he  said  would  shoot  them;  didn't  think 
was  any  danger;  "his  way  of  talking;  he  would  make  it  a  common 
thing  to  say  he  would  kill  an3'one  he  did  not  like;"  these  show  him  in 
worst  moods,  when  "most  insane:"  often  swears  at  her  and  othei's, 
and  sho  iit  him,  both  get  excited  \\\  VaWv.    To  w\)\>'k>\V\wVs.  owu  qjiestions, 
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she  answered  she  had  known  appellant  to  begin  quarrels;  can't  now 
recall  instance;  ''I  am  put  here  to  tell  the  truth  and  have  to  do  it." 

The  following  indicates  the  manner  of  appellant's  examination  of 
witnesses: 

Q.  Well,  don't  we  have  trouble  over  his  spitting  tobacco  over  the  stove  and  scent- 
ing the  r(x>m  up?  And  he  won't  change  his  clothes;  he  sits  always  in  the  parlor  and 
is  very  filthy;  and  I  haven't  a  doubt  I  went  for  him,  heavy,  too,  sometimes. — A. 
That  is  so. 

Q.  Well,  hasn't  he  gone  over  to  your  house  and  l>egan  on  you  for  nothing,  and 
called  you  everything  he  could  lay  his  tongue  to? — A.  Yes. 

Q.  Did  you  ever  know  him  to  go  uptown  when  he  was  out  of  his  mind?  I  never 
did;  he  is  sharp  alwut  some  things. — A.  No. 

Q.  When  he  goes  up  street  doesn't  he  always  clean  and  dress  up  and  put  on  as 
much  stvle  as  anvone?     And  Ihj  cusse^l  at  home. — A.  Most  alwavs.     *    *    * 

Q.  Wasn't  he  .«ick  about  three  weeks,  and  I  had  to  keep  a  hire<i  girl? — A.  He  was 
sick  about  that  long,  and  I  did  the  work  myself;  there  was  no  hired  girl. 

To  a  question  by  her  husband  whether  soldier  did  not  threaten  to 
kick  her  out  of  the  house  and  called  her  names  she  answered,  simply, 
yes;  but  when  the  special  examiner  sought  to  cross-examine  her  as  to 
the  details  both  she  and  appellant  objected  vigorously,  the  latter,  the 
examiner  says,  during  such  cross-examination  working  herself  into  a 
furious  passion,  pacing  in  and  out  of  the  room,  denouncing  him  and 
the  witness,  until  Ernest  told  her  she  was  killing  her  case.  The  details 
of  this  instance  of  the  soldiers  threat  showing  it  was  the  outcome  of 
a  charge  by  appellant  against  the  witness,  while  they  were  at  the  din- 
ner table,  reflecting  upon  her  character  in  connection  with  a  cousin 
recently  visiting  at  her  home  while  she  also  was  there  for  several 
days,  which  charge  she  resented,  and  on  its  repetition  threatened  to 
strike  appellant,  when  the  soldier  intervened  his  threat;  and  on  a  final 
leading  question  by  her  husband  as  to  soldier's  acting  demented  with- 
out cause,  she  answered  the  excitement  afl'ccted  him  and  caused  him  to 
act  as  he  did,  and  she  didn't  think  a  sane  man  would  have  so  acted. 

Dr.  W.  H.  Pattee  testified  he  had  known  soldier  and  familv  well 
since  they  came  there;  attended  them  at  times  to  two  years  ago,  pre- 
scribing for  the  soldier  once  only,  an  ordinary  sympathetic  headache 
from  the  stomach,  and  he  knew  of  no  other  ailment,  but  heard  him 
speak  of  rheumatism;  and — 

During  all  the  time  I  have  known  him  his  physical  and  mental  condition  has  l>een 
good,  so  far  as  I  have  known;  he  has  been  up  and  about  as  other  men  of  his  age;  1 
never  knew  or  heard  of  his  Ixnng  confined  to  his  house  for  any  length  of  time.    *    *    * 
1  never  at  any  time  knew  or  heard  of  his  having  any  indication  or  symptom  of  insan- 
ity, derangement  of  the  mind,  or  eccentricity  that  would  evidence  mental  weakness. 
I  always  regarded  him  as  the  sanest  one  of  the  family.     So  far  as  I  have  known, 
heard,  or  observed  his  mind  and  intelligence  have  at  all  times  been  of  sound  quality 
and  equal  to  the  average  of  other  and  sane  citizens.     His  convei-sation  is  and  has 
been  quiet,  respectful,  and  coherent.     I  never  knew  it  to  l>e  otherwise.     I  never 
noticeil  he  was  particularly  profane.     *    *    *    I  have  no  knowled^Q  Ivi  ^n^^  ^IF''®' 
into  a  passion  easily  or  at  all.     I  never  knew  Wuiv  \o  v\^e,  <>y  \\\w«\vn\  N\c\vjxv^e. 
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Heard  appellant  only  say  he  was  abusive  and  ugly;  he  comes  and 
goes  as  any  other  man;  does  light  chores  only.  To  questions  by 
Ernest  he  said  he  had  no  enmity  during  last  three  years;  not  his  nature 
to  hold  enmity  that  long;  only  difficulty  was  he  refused  to  attend 
longer  until  past  bill  was  paid. 

Dr.  D.  F.  liae  testified  he  had  known  soldier  well  for  six  years; 
attended  family  but  not  him  except  once  or  twice  for  headache,  ^\some 
small  trouble  only;"  no  knowledge  of  any  other  ailment;  appellant 
only  spoke  of  rheumatism;  during  all  this  time  soldier  seemed  sane  in 
every  way;  converstition  and  conduct  rational  and  connected;  once 
saw  him  excited  and  angry  at  the  house;  he  and  appellant  seemed  to 
have  been  quarreling;  he  was  up  stairs  moving  around,  mther  in  a 
passion — not  loud,  profane;  she  said  he  had  one  of  his  £ts;  had  Iwen 
complaining  of  his  head  that  moi'ning;  she  wanted  me  to  give  hiin 
something;  said  I  wouldn't  unless  he  asked  it;  she  went  up,  came 
back,  told  me  he  said,  or  I  heard  him  say,  ''Tell  him  to  go  to  hell;" 
as  I  went  out  through  the  kitchen  he  was  there;  don't  know  he  knew 
I  was  there  till  then;  spoke  very  pleasantly;  asked  him  how  he  was; 
replied,  ''All  right,  if  it  was  not  for  that  damned  woman,"  or  to  that 
effect;  nothing  in  conduct  or  w^ords  to  indicate  insanity;  have  seen 
men  under  like  circumstances  act  worse;  never  heard  of  violence 
except  what  she  said;  never  talked  much  with  Jiim;  he  seemed  quiet 
and  tended  to  his  own  business. 

To  questions  by  Ernest,  he  said  he  thought  a  man  in  a  passion  is 
mentally  deranged  to  a  degree  at  the  time;  ''it  may  take  that  form;" 
but  recall  she  speaking  of  abusing  her;  sold  him  medicine;  wanted 
alcohol  once  for  cold;  1  told  him  appellant  had  spoken  to  me  about  his 
using  too  much  liquor;  said  she  didn't  know'  what  she  was  talking 
about;  I  spoke  to  son  about  it;  said  it  was  all  right;  heard  from  her 
only  that  he  had  private  troul)le. 

Dr.  W.  ,C.  Crandall  testitied  he  was  formerly  in  practice  as  a  ph3'si- 
cian,  but  was  then  a  druggist;  that  he  had  known  soldier  and  family 
well  since  coming  there;  that  he  usually  got  medicine  for  rheumatism; 
came  alone;  also  })i:omide;  always  a  very  clean  man;  conversation 
sensible,  well  connected;  never  knew  or  saw  any  sign  of  mental  derange- 
ment, weakness,  lunacy,  or  eccentricity  in  manner,  talk,  or  action; 
heard  none  excei)t  appellant  say  he  was  not  sane;  she  said  so  some 
time  back;  never  knew  or  heard  of  his  being  in  a  passion  or  swearing 
specially  or  acting  in  extravagant  manner;  mind  seems  as  sound  as 
anyone's;  never  heard  of  violence  or  threats;  '^I  do  not  think  there  is 
any  more  peaceable  man  in  the  country;  he  is  particularly  so." 

To  questions  by  appellant  he  said  he  had  heard  of  her  and  soldier 
quarreling. 

M.  F.  Jacobs,  farmer,  testified  he  had  known  soldier  six  years;  ate 
there;  saw  hmi  come  alone  and  with  son  to  town  with  ha}';  bought  gro- 
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ceries  alone;  never  knew  or  heard  of  an3^thing  to  indicate  insanity  or 
anything  strange  in  mind;  think  him  sane  as  anyone;  not  talkative,  but 
goes  about  in  quiet  way;  minds  his  business;  never  saw  him  in  a 
passion  or  heard  of  violence  or  threats;  talk  and  conduct  alwa3'^8 
sensible,  intelligent,  and  connected. 

To  questions  by  Ernest:  Never  saw  him  take  money  for  or  unload 
hay;  never  knew  him  do  business  alone;  appellant  alwa^'s  did  that. 

George  Washburn,  postmaster,  testified  he  had  known  soldier  well 
five  years;  alwaj^s  found  his  talk  rational  and  well  connected;  never 
noticed  sign  of  insanity  or  eccentricit}^  of  mind;  think  him  entirely 
sane;  never  saw  him  in  passion,  profiincor  violent;  always  very  quiet, 
gentlemanly,  well  behaved;  never  heard  of  violence,  except  appellant 
said  he  struck  her;  calls  alone  occasionalh%  not  often,  for  mail. 

To  questions  by  Ernest:  Never  heard  of  his  doing  any  business,  and 
do  not  know  it  to  be  acknowledged  fact  about  town  that  he  is  incom- 
petent for  business. 

R.  F.  Tate,  lumber  dealer,  testified  he  had  known  soldier  well  since 
1882-83;  talked  with  him  on  various  subjects;  got  lumber  there  alone, 
but  usuall}'  engaged  by  wife  or  son;  seen  him  purchase  small  articles 
at  stores;  always  very  quiet,  well  behaved,  business  like;  at  all  times 
seemed  i-ational,  sane,  in  good  sense;  think  him  perfectly  sane,  well 
balanced  in  mind;  heard  none  but  appellant  speak  to  the  contrary-; 
heard  others  speak  of  report,  but  spoke  as  if  they  did  not  believe  it; 
never  saw  in  passion  or  swearing;  never  heard  of  violence  or  threats; 
she  usually  tends  to  business,  and  would  charge  any  lumber  he  might 
get  to  her,  us  know  all  is  in  her  name. 

To  questions  by  Ernest:  Heard  people  say  they  did  not  believe  he 
was  any  more  crazy  than  themselves. 

Theodore  Frazel,  merchant  b}'  trade,  doing  nothing  then,  postmaster 
three  years  to  last  April,  known  soldier  and  family  since  coming  here; 
loaned  them  money  on  land,  she  doing  the  business;  he  alwa3's  seemed 
genial,  pleasant,  intelligent,  rational  talker;  '"at  all  times  that  I  have 
seen  him  or  heard  of  him  he  seemed  in  good,  sound  mind;"'  no  word 
or  act  indicating  insanit}^  eccentricity,  or  mental  weakness;  heard 
appellant  claimed  him  insane;  no  knowledge  of  being  specially  pro- 
fane, passionate,  or  out  of  the  way  at  all;  generall}^  respected  as  intel- 
ligent, (juiet,  offending  none;  never  heard  of  violence  or  threats. 

O.  A.  Burdick,  justice  of  the  peace  and  insui'ance  agent;  known 
soldier  well  three  years;  seen  him  drive  in  town;  also  with  appellant 
and  son;  never  knew  or  heard  him  insane  or  off  an^''  wa}'  in  mind; 
alwa}'s  appeared  of  normal  mind;  never  saw  in  passion  or  irritable, 
alwa3\s  quiet  and  agreeable;  no  business  with  him;  she  done  business 
as  far  as  1  knew;  came  to  me  to  execute  vouchers. 

Mary  Anna  Quiggle,  appellant's  niece,  testified  she  first  met  soldier 
five  years  ago;  worked  for  appellant  July  to  i^iW  \\\  \XNSNX.N^^ct^^xv^ 
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December,  1887,  to  February,  1888;  he  had  headaches  most  all  time; 
sometimes  all  right  in  mind,  seemed  pleasant;  again,  cross,  irritable, 
passionate;  got  mad  at  me  for  trifles,  my  going  out  or  wife  not  return- 
ing when  she  said;  said  didn't  want  us  to  make  his  bed;  didn't  say  why; 
ver}^  pleasant  about  it;  got  mad  at  chickens,  cows,  and  pigs  would 
get  in  garden,  swore  would  kill  all  off;  jealous  if  people  didn't  call  as 
often  as  he  wished;  threatened  to  kill  appellant  when  mad  at  her; 
would  have  struck  her  once,  but  she  took  stick  away  from  him;  never 
knew  him  to  kill,  strike,  or  injure  anyone;  heard  her  swear  at  him; 
often  told  him  if  he  didn't  keep  quiet  would  be  put  back  in  asylum; 
think  he  generally  began  quarrels;  of  course,  she  sometimes  said 
things  ho  got  mad  at. 

lona  L.  Blaisdell,  wife  of  Frank,  testified  she  has  known  soldier 
since  year  before  marriage,  four  3'ears  before;  before  marriage  heard 
something  the  matter  with  his  mind;  since  genei'ally  appears  weak- 
minded,  childish,  irritjible;  few  times  was  insane,  wild,  and  savage: 
never  knew  of  anv  violent  act  or  threat;  seemed  to  trv  to  l)ehave 
good  when  I  was  there;  seen  him  very  angry  at  appellant,  swear  at 
and  abuse  her;  heard  her  threaten  to  lock  him  in  his  room  and  send 
to  asylum;  then  he  quieted;  the  worst  I  thought  him  insane  was 
about  a  sick  horse;  when  visiting  me  I  did  not  notice  anything 
particular. 

Of  these  witnesses,  appellant  charges  Jacobs  and  Tate  as  prejudiced 
by  envy  and  jealousy;  of  Dr.  Rae,  that  they  had  a  racket,  he  having 
publicly  made  jocularly  a  vulgar  reference  to  her  in  regard  to  an 
examination  he  was  called  upon  professionally  to  make  of  her  lower 
leg;  of  Dr.  Crandall,  that  he  said  mean  things  of  her,  didn't  believe 
she  was  in  the  Johnstown  flood,  and  that  he  would  give  1^25  to  see  her 
caught  in  a  certain  house,  to  which,  she  sa\\s,  the  witness  Frazel 
was  to  take  her  for  purposes  of  seduction;  and  of  the  latter  she  makes 
the  charge  that  he  made  the  attempt,  as  a  result  of  a  conspiracy  to 
this  end,  to  induce  her  to  go  this  house. 

There  is  no  evidence  whatever  in  support  of  these  charges,  except 
that  as  to  Dr.  Rae.  Her  brother  testifies  he  was  present  and  overheai'd 
Dr.  Rae's  vulgar  statement.  If  so,  he  appears  not  to  have  resented  it, 
as  a  brother,  it  seems,  naturally  would  do,  and  he  did  not  tell  appellant 
of  it  for  a  year.  Even  if  he  made  this  remark,  it  does  not  appear 
to  have  proceeded  from  any  ill  will  on  his  part,  and  is  certainly  no 
evidence  tending  to  show  he  was  prejudiced  in  testifying.  The  other 
charges,  also,  unsupported  b}'  any  evidence,  can  not  be  given  any 
consideration  herein.  The  witnesses  are  men  of  good  repute,  and  no 
reason  appears  for  questioning  their  credibility. 

In  response  to  notice  of  reduction  appellant  filed  her  own  aflidavit 
of  March  26,  1890,  above  referred  to,  claiming  rerating  and  increase 
on  account  of  additional  trouble  in  service  of  disease  of  bowels,  stating 
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that  he  so  soiled  his  clothes,  and  was  so  abused  because  of  it,  that  she 
took  him  out  of  the  asylum,  and  referring  to  an  accompanying  news- 
paper report  on  abuses  in  said  asylum;  also,  the  following  affidavits: 

Nelson  Lamphier  stated  be  had  known  soldier  since  1885  and  had 
worked  for  him;  that  he  saw  signs  of  insanity,  fits  of  violence,  mel- 
ancholy, despondency,  threatened  suicide;  complained  of  headache 
from  rheumatism.  Appellant  said  he  was  in  an  asylum;  that  it  was  not 
fit  for  a  white  man,  and  he  was  abused.  Heard  him  say  he  was  going 
crazy  when  he  had  the  head  trouble;  called  it  rheumatism  of  the  head; 
sick  in  bed  many  times  with  rheumatism;  helpless  six  weeks,  two 
months  or  more,  in  May  and  eTune,  1885.  Appellant  had  best  control  of 
him,  mostl}^  by  kindness,  sometimes  fiiinness.  He  thought  the  world 
of  her;  was  easily  thrown  oflf  his  base;  used  awful  talk,  worse  now 
than  then;  onl}^  matter  of  time  when  he  must  go  to  asylum.  Never 
attacked  me;  had  suspicion,  as  he  was  ver^-  abusive  and  out  of  reason 
at  times.  She  told  me  to  do  the  best  I  could.  He  had  a  dozen  very 
bad  spells,  especially  in  December,  1889;  threatened  to  kill  her;  pro- 
fane and  vulgar;  a  fit  subject  for  asylum. 

Herman  Slatten  stated  he  had  known  soldier  seven  years.  He  tried 
to  boss  harvesting  in  very  foolish  way.  Then  didn't  know  he  was 
crazy.  He  was  changeable,  like  a  weathercock;  was  crazy  if  anyone 
ever  is.  In  1889  set  fire  to  prairie  in  wrong  place,  so  it  blew  to  my 
house  and  hay,  and  I  sent  word  to  appellant,  his  guardian,  to  take  care 
of  him.  Heard  he  stinick  her  with  ax  handle  when  she  spoke  to  him 
about  it.     No  change  in  him. 

John  B.  Convne  stjited  he  lived  with  soldier's  familv  several  months 
in  18S6;  had  heard  in  town  before  that  He  had  been  in  asylum  and 
appellant  was  his  guardian;  she  did  all  business;  he  never  spoke  unless 
addressed;  to  common  observer  is  well  behaved  on  the  street;  asked 
her  how  much  she  got  for  caring  for  him,  she  showed  me  his  pension 
certificate;  she  was  involved  it  a  suit  for  malicious  prosecution  of  her 
and  attachment  of  exempt  property;  his  attempts  to  boss  the  field 
were  amusing  and  exasperating;  was  not  always  so  bad  he  had  to  be 
locked  in;  would  say  he  felt  he  would  kill  some  (me  that  night,  and 
they  better  lock  his  door;  at  times  as  crnzy  mad  as  anyone  gets;  told 
her  she  ought  to  send  him  to  asylum;  she  said  she  didn't  because  of 
his  bowel  trouble,  which  made  them  abuse  him  there,  so  they  took 
him  out;  when  such  attacks  come  there  is  hardly  any  living  in  the 
house;  has  no  sense  of  propriety;  frequent  outbreaks  of  passion  not 
seen  in  a  man  unless  crazy  or  drunk;  not  drunk  in  his  case;  she  had 
tried  to  keep  public  ignorant  that  he  is  cnizy,  because  many  are 
frightened  to  know  it;  have  tried  to  show  why  1  believe  him  insane; 
she  never  sleeps  with  him,  but  in  room  below;  son  and  I  across  hall; 
I  saw  that  his  door  was  locked. 
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Frank  Lightfoot  stated  he  had  known  soldier  six  years;  close  neigh- 
bor in  1889;  is  habitiiall}^  "gb'^  ii'i'itable,  cross,  frequent  violent  tits 
of  rage  without  provocation,  hideous  noises  and  sci*eams,  as  if  in  great 
I'age,  without  cause,  except  as  arose  from  disordered  mind;  attacks 
anyone.  In  December,  1889,  I  went  to  his  house  for  water;  he  asked 
violently  what  I  was  doing;  drove  me  away  with  most  abusive  epi- 
thets and  violent  tones;  such  not  confined  to  any  one  class,  but  to 
any  and  all;  had  no  trouble  or  diflSculty  with  him  to  excuse  such;  is 
^'commonly  regarded  as  an  insane  person,  whose  insanity  assumes  a 
dangerous  form  at  times,  aa  above  stated." 

Dr.  C.  K.  Bartlett,  superintendent  of  the  asylum,  stated  soldier  was 
legally  committed,  a  second  time,  on  March  20,  1890,  by  the  Otter- 
tail  County  court. 

Also  a  certified  copy  of  the  report  of  Drs.  Duncan  and  McLean, 
jurors  appointed  by  said  court,  finding  soldier  insane  March  12,  1890; 
and  a  letter,  dated  March  14,  1890,  by  C.  E.  Chapman,  judge  of  said 
court,  that  appellant  came  to  him  about  the  suspension  of  pension  and 
applied  for  soldiers  commitment,  as  she  had  no  means,  without  the 
pension,  for  his  support,  presenting  affidavits  tending  to  show  his 
condition;  told  her  it  looked  little  suspicious,  ''and  I  know  that  the 
proceeding  has  been  so  regarded  by  some  of  her  neighbors;"  appointed 
as  examiners  members  of  i>ension  board  as  they  had  heard  i-umoi"s  and 
w-ere  inclined  to  believe  him  not  insane;  half  hour's  conversation  with 
him  alone,  she  and  others  excluded,  "  satisfied  both  doctors  and  m3\self 
that  he  was  insane,"  and  had  corroborative  testimonv  afterwards; 
periodical,  at  times  apparently  rational,  totally  incapacitated  for  any 
business  and  practically  for  manual  labor,  except  chores;  dangerous 
to  be  at  large  alone. 

On  April  8, 189U,  said  judge  again  wrote  that  since  his  former  letter 
he  had  received  several  from  residents  of  Pelican  Rapids,  one  signed 
by  20  or  ,30,  claiming  the  insanity  proceeding  was  "a  put  up  job  to 
secure  that  pension;"  that  deception  was  possible,  especialh^  with  sol- 
dier's connivance,  as  commitment  was  made  largely  on  his  own  testi- 
mon}- ;  that  he  would  suggest  office  investigate,  as  he  didn't  want  to  be 
used  to  further  corrupt  schemes. 

Superintendent  Bartlett's  letter  of  September  27,  1890,  has  already 
been  referred  to. 

On  January  2,  1891,  there  was  filed  a  petition,  stating  the  under- 
signed— 

have  reason  to  believe  and  know  that  Mrs.  M.  J.  Blaiedell  and  husband  have  Ijeen 
niaHciously  persecuted  by  a  number  of  people  in  this  village  (Pelican  Rapids)  for  no 
other  reason  than  envy  and  jealousy.  Mr.  Blais<lell  is  an  invalid.  Mrs.  Blaisdell  is 
his  legally  appointed  guardian.  She  is  in  every  way  worthy  of  the  care  of  her  hus- 
band, as  she  is  an  intelligent,  resi)ectable,  and  moral  woman. 

Signed  by  35  people,  including  the  postnuuster,  two  justices  of  the 
peace,  Con o^reg*ational  minister  (jv\\o  ^U\l^*,  ^^-t^WV^^xxv^mber  of  my 
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congregation.  I  have  known  Mr.  and  Mrs.  Blaisdell  for  nearly  two 
years.  I  have  alwa}  .s  found  them  to  l)e  upright  and  honorable  peo- 
ple'"), county  treasurer,  court  commissioner,  seveml  attorneys,  and 
the  county  attorney.  Petition  forwarded  by  Hon.  S.  G.  Comstock, 
Member  of  Congress,  with  letter  by  Hon.  C.  K.  Davis,  Senator,  stat- 
ing there  is  a  genei'al  impression  in  the  State  that  the  soldier  has  been 
misrepresented  and  misjudged. 

In  a  letter  June  14, 1891,  to  the  Assistant  Secretary,  appellant  stated 
she  had  won  her  suit  against  certain  parties  for  persecution  and  defa- 
mation of  her. 

The  affidavits  filed  in  1893,  on  notice  of  reduction,  have  already  been 
abstracted  herein  so  far  as  they  were  material  to  the  question  of  title 
to  the  first-grade  I'ate  since  July,  1893.  M.  A.  Burbank  then  stated, 
also,  that  when  he  saw  the  soldier  in  1868  he  was  very  much  broken  in 
health,  not  capable  of  performing  much  manual  labor  on  account  of 
rheumatism,  and  mind  was  not  as  sound  and  bright  as  formerly;  that 
on  next  meeting  him  in  1870  he  was  pained  to  notice  how  rapidly  he 
had  failed  physically  and  mentall}',  and  he  learned  he  was  totalh'  unfit 
for  business  or  support  of  family;  and  in  1892,  when  he  next  saw  him, 
he  was  very  feeble,  mentally  and  physically,  and  he  })elieves  needed 
constant  care  and  treatment.  And  Mary  Phelps,  in  her  affidavit 
already  referred  to,  stated  that  in  1884  when  she  worked  for  appel- 
lant, the  latter  used  a  galvanic  battery  on  soldier;  that  he  never 
worked,  seemed  crazy,  every  one  thought  so,  someone  always  watched 
him,  she  did  all  business,  was  strong  temperance  worker,  and  got  many 
mad  at  her;  I  was  afraid  of  him,  but  don't  think  he  ever  hurt  any  one, 
though  acted  as  if  going  to. 

The  soldiers  final  commitment  to  the  asylum  was  August  13,  1895, 
two  weeks  before  his  death.  The  report  of  the  jury  which  then  exam- 
ined him  stilted  he  was  QS  years  of  age;  well  educated;  had  attacks  con- 
tinually since  1871,  lasting  for  some  hours  to  some  days;  first  symp- 
toms in  1801  (1871)  and  1875,  trying  to  kill  his  wife;  disease  variable, 
not  at  regular  intervals;  deranged  now  on  subject  of  persecution;  dis- 
position to  injure  others;  suicide  never  attempted;  disposed  to  filthy 
habits  and  destruction  of  clothing,  etc. ;  insanity  of  ancestrv  not  known; 
not  addicted  to  intemperance;  not  subject  to  *' any  severe  disease,  to 
epilepsy,  to  convulsions  in  any  form;"  been  confined  in  close  room; 
"supposed  cause  of  disease  not  known;"  loss  of  memory  and  will 
and  incoherent  statements. 

On  special  examination  in  1890  the  following  testimony  as  to  said 
commitment  was  given: 

Dr.  R.  N.  Reynolds,  who  then  examined  soldier,  testified  that  was 
his  first  acquaintance  with  him;  that  soldier  was  then  in  a  dj'ing  con- 
dition and  mind  was  completely  gone;  general  muscular  paresis,  more 
pronounced  on  one  side,  which  don't  rememhev;  \vw.\k^<i^\Wv  ^\^vi\3^^N\ 
ideas  ail   confused,  no  concentration  iov  a  \\\ow\ewV\  \\\^\s\q^^  \«sy^ 
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enfeebled,  nearly  gone;  did  not  make  general  physical  examination; 
both  he  and  Dr.  Magelson,  now  dead,  who  also  examined  him,  were  of 
opinion  he  was  of  unsound  mind,  and  so  certified;  principal  ground  of 
commitment  was  delusion  of  persecution;  he  barHcaded  himself  in  his 
room  and  kept  a  cudgel,  appellant  said  and  he  admitted;  no  other  tes- 
timon\^  except  of  one  or  two  that  he  was  found  wandering  in  woods; 
he  could  not  tell  where  he  lived;  gave  some  place  perhaps  he  has  never 
been;  didn't  seem  to  comprehend  questions;  character  of  insanity 
chronic  and  depressed;  very  quiet  at  trial;  we  were  governed  mainly 
by  her  history,  other  testimony,  and  his  apparent  feeble  condition. 

Hans  Bugge,  county  attorney,  testified  he  conducted  said  proceed- 
ing, which  was  his  only  knowledge  of  soldier;  that  proceeding  was 
regular;  that  appellant  and  others  testified  soldier  kept  club  and  knife 
in  his  room,  and  wanted  club  with  him  all  the  time;  seemed  to  have 
no  memory;  couldn't  tell  age  or  where  he  lived,  otherwise  rational  in 
talk;  on  this  delusion  and  imbecilitv  of  mind  doctors  committed  him 
to  asylum  as  best  place  for  him  in  his  condition. 

J.  A.  Faulds  testified  (besides  as  already  referred  to  herein)  that  he 
was  the  only  other  witness  on  said  trial  besides  appellant  and  said 
physicians:  soldier's  mind  was  weak  and  wandering;  eyes  wild  and 
rolled  peculiar;  can't  recall  any  eccentricity  in  talk;  eyes  then  wilder 
and  talk  more  raml^ling  than  before;  never  saw  him  wild  or  violent  or 
threatening;  quiet  disposition;  didn't  know  he  was  dangerous  till  saw 
what  he  had  done;  opinion  based  mainly  on  what  have  been  told;  went 
with  him  to  asylum;  then  restless  on  the  train;  wanted  to  get  off  for 
a  while:  didn't  have  much  to  say;  feeble,  but  could  walk  a  short  distance 
without  hell);  when  he  called  on  him  in  May,  1895,  he  complained  his 
left  side  was  numb  and  his  bowels  bothered  him. 

The  superintendent  of  the  as3'lum.  Dr.  W.  O.  Mann,  testified  he 
examined  soldier  August  13, 1895,  on  admission,  and  the  records  show 
his  nutrition  and  muscular  development  were  normal;  countenance 
dull;  temperature,  99.4;  pulse,  06;  arhj'thmic,  full;  heart  action  slow, 
sounds  indistinct,  systolic  murmur;  respiratory  murmur  diminished 
in  both  lungs;  respiration,  19;  urine  normal;  can  not  stand  with  eyes 
closed;  gait  unsteady;  reflexes  diminished;  pupils  react  to  light  and 
acconnnodation;  insanity  mild  form;  and  he  testified  further  that 
insanitv  was  characterized  bv  loss  of  memorv  and  inabilitv  to  con- 
trol  sphincter;  emotions  dull;  conversation  slow,  hesitating,  answers 
onlv  after  much  uro-ini{  and  then  in  irritatlonal  manner;  verv  filthv; 
on  August  19  took  no  notice  of  surroundings  or  what  was  said  to  him, 
became  weaker,  comatose  on  24th  and  until  he  died;  death  due  to 
organic  dementia  and  exhaustion;  only  knowledge  of  remote  cause  is 
history  of  aix)plexy  given  by  wife;  treatment,  rest  in  bed,  cimicifuga, 
later  stimulants. 

Appellant   testified  further,  in   1896,   in  addition  to  that  already 
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referred  to  herein,  that  from  his  return  from  the  asylum  in  1890  the  sol- 
dier had  a  pain  in  the  left  side  and  hip,  worse  during  spells,  and  going 
to  his  head,  suffered  a  great  deal  with  neuralgia  of  the  heart,  kidney 
trouble,  and  pains  from  the  kidneys  to  the  bladder,  and  was  unable  to 
control  his  bowels;  the  whole  left  side  and  sciatic  region  principally 
involved,  with  numbness  down  the  leg  and  under  the  foot,  and  during 
spells  a  sense  of  pushing  up  in  the  top  of  his  head,  and  was  then  dis- 
posed to  destroy  furniture  and  threatened  to  kill  himself  and  others; 
had  a  great  averson  to  water,  and  they  had  great  trouble  to  get  him  to 
bathe;  he  read  a  great  deal  and  did  light  farm  work,  and  could  have 
done  considerable  but  for  piles  and  rheumatism,  and  except  as  to  direct- 
ing or  managing  work;  side  became  worse  in  July,  1895,  and  went 
down,  numbness  from  knees  to  toes  on  outside  of  leg;  sharp  pain  at 
times  in  left  groin;  about  August  3  became  dizzy,  objects  floated,  look- 
ing at  a  little  shop  he  saw  six  buildings,  he  said;  face  flushed,  heavy 
headache,  gait  unsteady  after  this,  deflected  to  the  right;  mind  col- 
lapsed, too  feeble  to  be  rational;  worst  spell  was  in  June;  when  I 
wanted  wire  around  cows  he  objected  *' just  through  stubbornness,'' 
broke  chair,  throwing  it  on  the  floor. 

Dr.  Peake  then  testified  further  that  when  called  to  treat  the  soldier 
in  May,  1895,  there  was  sciatica  of  left  side,  and  no  other  complaint 
was  made,  but  appellant  gave  history  of  others,  including  paralj  sis  of 
left  side,  for  which  he  examined  soldier,  but  found  no  evidence  thereof 
and  he  seemed  to  lay  no  stress  upon  it;  there  was  heart  trouble,  pulse 
58  or  60,  full  and  regular;  sensations  of  left  leg  normal,  including  skin 
and  knee  reflex,  latter  a  little  exaggerated;  some  abnormal  rectal  con- 
dition; nothing,  he  thinks,  was  said  of  insanity  or  being  demented 
except  history  of  former,  "no  abnormal  mental  condition,"  ''talked 
as  rational  as  anyone,"  drove  around  town,  worked  in  garden;  same 
condition  in  July  and  on  August  1;  often  saw  him  in  town  after  first  visit, 

and  I  never  detected  any  evidence  of  insanity  either  in  his  conversation  or  his  man- 
ners or  habits.  The  man  was  suffering  with  a  progressive  ner%^ous  disorder,  probably 
having  its  origin  many  years  ago.  There  was  a  weakened  and  diseased  condition  of 
the  spinal  cord.  His  condition  resembled  the  gradual  approach  of  locomotor  ataxia; 
there  was  a  lack  of  tone  to  his  nervous  system,  and  he  seemed  weakened  and 
depressed;  and  I  prescribed  medicine  to  reach  the  spinal  cord  in  July  and  as  long  as 
under  my  care. 

Frank's  wife,  he  says,  asked  him  if  he  thought  it  safe  for  her  and 
her  children  to  remain  there,  to  which  he  answered  he  '^didn't  think 
there  was  (danger),"  but  she  was  best  judge;  and  appellant  asked  him 
in  August  if  he  didn't  think  soldier  insane,  to  which  he  replied,  ^'  Mrs. 
Blaisdell,  I  think  you  are  the  craziest  one  of  the  two,"  and  she  said  then 
she  didn't  want  anything  more  to  do  with  hira,  and  they  have  not  been 
on  speaking  terms  since;  that  his  bill  has  not  been  paid,  but  the 
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county  IS  supposed  to  pay  that;  that  he  is  not  biased  or  prejudiced, 
however,  in  his  testimony". 

lona  L.  Blaisdell,  Frank's  wife,  then  testified  she  lived  at  soldier's 
a  good  part  of  time  from  August,  1894;  he  was  weak-minded  in 
many  respects,  spells  were  worse,  very  irritable,  out  of  temper  at 
little  things,  threw  things  around  the  house,  a  pail  of  water,  and  pan 
of  biscuits;  tits  got  worse;  became  afi-aid  of  him,  as  physician  said  I 
was  to  judge  as  to  it  being  safe,  then  I  took  my  children  away;  com- 
plained of  his  heart,  rheumatism,  left  leg  numb  from  hip  down,  severe 
headaches,  some  head  trouble  came  on  occasionally,  saw  double,  dizzy, 
about  August  1  a  severe  stroke  of  paralysis,  grew  rapidly  worse, 
collapsed  mentallv^,  mind  wandering,  asked  appellant  about  a  watch 
he  had  not  had  for  j^ears;  wandered  off  to  neighbor's  evening  before 
going  to  as^^lum,  on  return  said  he  hadn't  been  there,  didn't  remember 
he  had  left  pail  of  water  standing  at  the  pigpen;  understood  he  had 
one  or  two  prior  strokes. 

\V.  F.  Whitmore  says  he  met  appellant  evening  before  soldier  went 
to  asylum  looking  for  him,  said  he  had  been  acting  queer  and  was 
afraid  he  had  drowned  himself;  I  went  to  King's,  found  he  had 
just  left;  he  soon  returned  to  his  house,  said  had  been  Tvalkiugandgot 
lost,  didn't  know^  where  he  had  been;  denied  had  been  at  King's,  but 
had  talked  to  some  woman;  as  rational  and  intelligent  as  any  one  at 
times,  again,  something  certainly  the  matter;  wanted  me-  to  go  to 
postoflSce  with  him  once,  afraid  he  would  get  dizzy  and  fall,  blood 
seemed  to  rush  to  head,  said  top  of  head  ^Svas  loose  and  all  a  jelly," 
"would  fl}"  off  some  day  and  then  the  devil  would  be  to  pay  sure,"  in 
bad  condition  before  going  awa}',  one  eye  seemed  to  be  drawn  down 
shut;  eyes  had  wild  look,  would  sit  and  stare,  vacant  look,  didn't  seem 
to  notice  or  want  to  sa}'  much,  would  rouse  when  questioned  and  talk 
some. 

Ida  King  saNS  the  soldier  just  dropped  in  the  evening  before  going 
away;  used  to  drop  in  everv  few  days;  nothing  peculiar  in  manner  or 
talk;  as  sensible  as  anyone;  like  an}'  neighbor;  said  he  was  going 
away;  never  saw  anything  wrong  about  the  man  to  lead  me  to  think 
he  was  insane;  put  out  a  nice  garden  in  181)5. 

John  T.  King  also  testifiod  he  thought  soldier  "just  as  sane  as  any 
jnan;"  had  seen  him  very  mad,  but  "just  like  any  man  with  a  temper;'' 
civil  to  strangers  even  then;  appellant  the  only  one  he  knew^  him  to  be 
mad  at;  they  quarreled;  "  she  would  call  him  as  bad  names  as  he  called 
her,"  and  "as  long  as  I  have  known  Mr.  Blaisdell  (six  3-ears)  1  never 
knew  him  to  do  or  say  anything  that  made  me  believe  he  was  insane;'' 
able  to  work  till  shortly  before  taken  awa^^;  cut  his  own  wood  and  put 
out  a  garden. 

Caroline  Markerson,  who  had  known  soldier  four  vears  and  lived  on 
adjoining  lot,  says  he  was  running  down  in  health,  nervous,  is  all  she 
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can  say;  once  onh'  heard  him  holler,  so  she  jumped,  as  she  is  nervous; 
api>ollant  said  he  had  bad  spells,  but  didn't  see  anything  of  them; 
never  saw  or  heard  anything  to  make  me  think  him  insane. 

Zilpha  A.  EUithorpe  says  she  lived  a  quarter  of  a  mile  from  soldier 
from  December,  1894;  that  she  always  supposed  from  looks  he  was 
out  of  his  right  mind;  had  spells;  he  said  he  didn't  know  what  the 
matter  was;  something  broke  in  his  head;  e3'es  wrong  some  way  a 
few  weeks  before  he  went  awav;  a  few  davs  before  asked  his  wav 
home;  heard  appellant  sa}^  he  threatened  her  with  knife*,  never  saw 
him  do  anj'thing  out  of  the  wa}'. 

Elmira  T.  Crandall  testified  she  had  known  appellant  ten  j^ears; 
that  appellant  came  to  her  house  in  spring  of  1895  and  said  soldier 
had  threatened  that  morning  to  kill  her  with  a  knife. 

The  special  examiner  says  the  two  Kings  were  f riendl}'  with  the 
soldier,  but  not  with  appellant;  that  Dr.  Peake  was  of  good  profes- 
sional and  personal  repute,  with  no  prejudice;  that  Faulds  was  of 
doubtful  credibility;  that  lona  L.  Blaisdell  and  Whitmore  were  biased 
for  appellant,  but  tried  to  be  fair;  that  Caroline  S.  Markerson  was 
conscientious.  His  examination,  which  was  begun  on  notice  under 
directions  to  make  exhaustive  as  to  insanitv,  was  terminated  under  a 
suV)se(juent  order  of  the  Commissioner  that  examination  need  not  be 
extended;  that  information  as  to  character  and  fact  of  insanit}-  while 
in  asylum,  and  immediate  and  remote  cause  of  death  was  desired,  and 
that  ex  parte  examination  would  be  sufficient.  All  the  witnesses 
examined  by  him,  except  the  two  Kings  and  Olsen,  whom  appellant 
'* forbade"  him  to  examine,  were,  the  examiner  says,  examined  at  her 
request. 

The  certificates  of  examination  ma}',  with  propriety,  be  reviewed 
herein  by  themselves  in  order,  as  follows: 

The  first,  in  September,  18G8, "'  not  ordered,"  is  exceedingly  meager, 
and  states  mereW  that  there  was  occasionally  a  little  pain  in  the  left 
leg,  not  enough  to  lame  any,  "  works  on  the  farm  and  gets  full  wages." 
This  surgeon  is  alleged  to  have  been  at  bitter  enmity  with  Dr.  Willson, 
the  soldiers  physician  at  that  time;  and  there  is  evidence  tending  to 
support  this  allegation,  besides,  as  seen  from  the  foregoing  transcript, 
evidence  tending  to  controvert  the  finding  of  said  surgeon  as  to  the 
degree  of  disability. 

Dr.  BrownelFs  official  certificate  of  July  2,  1873,  states  the  soldier's 
general  appearance  was  one  of  poor  health,  and  that  the  disability 
found  was  ^'permanent  though  variable  in  degree." 

The  constant  pain  located  in  spinal  muscles,  the  continual  aching  and  frequent 
eevere  exacerbations  of  pain  in  the  left  sciatic  nerve  (sciatica),  operating  on  a  system 
already  imix)vished  by  malaria  and  rheumatism,  result  in  a  constant  depression  of 
the  vital  ]X)wers.  Quite  a  degree  of  tenderness  exists  over  the  last  two  dorsal  and 
first  two  lumbar  vertebrae  on  pressure;  immediately  lx?low  this  region,  a — tQ  lVNft» 
patient— :dead  feeling  seems  to  exist — anesthma;  vfWVv  Wvesfe,  ^^^vsaX  ^J^ssvt^X^^nssv^'^ 
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entirely  lost;  he  has  not  the  ability  or  strength  of  passion  to  perform  the  sexual  act, 
only  at  remote  times — chronic  albuminuria,  variable,  with,  irritability  of  urination. 
Undoubtedly  a  not  very  careful  life  has  aided  rather  than  hindered  the  increase  of 
these  troubles,  yet,  from  a  two  years'  and  more  acquaintance  with  the  man,  I  feel 
safe  in  saying  that  such  increase    *    *    *    [torn  off]. 

Dr.  Force's  certificate  of  March  3,  1875,  states — 

Soldier  was  "suffering  from  nonfebrile  rheumatism,  affecting  the  sheaths  of  the 
spinal  nerves,  with  a  complication  of  sciatic  neuralgia!  There  is  a  gooii  deal  of  tender- 
ness, on  pressure,  over  the  lower  part  of  the  spine  and  along  the  course  of  the  tsciatic. 
There  is  considerable  constitutional  disturbance,  owing  to  loss  of  sleep  and  pain. 
His  mind  of  late  has  not  been  as  active  as  of  old,  and  he  is  unable  to  attend  to  ordi- 
nary business  affairs,  throwing  the  whole  burden  upon  his  wife.  I  have  known  the 
case  for  nearly  three  years,  and  am  satisfied  he  is  unable  to  perform  much  manual 
labor,  from  the  causes  aforesaid."  Disability  ** probably  permanent."  Twothirds 
third  grade,  $12. 

Dr.  Force's  certificate  of  September  4r,  1877,  was  almost  literal 
duplicate  of  his  former  certificate;  the  principal  deviation  being: 

There  is  continual  constitutional  disturbance,  owing  to  loss  of  sleep  and  pain,  and 
it  unquestionably  affects  his  mind  to  a  considerable  degree. 

Dr.  Neal's  certificate  of  October  17,  1879,  states  he  found  sciatic 
neuralgia,  pain  on  pressure  over  greater  sciatic  notch  and  any  point 
over  left  great  sciatic  nerve;  left  toot  seems  to  have  somewhat  lower 
temperature  than  right;  no  atrophy  or  contractions;  rheumatism,  ten- 
derness over  lumbar  muscles  and  those  of  neck  and  at  man}^  points  at 
angle  of  ribs  and  near  sternum,  more  on  left  side;  pain  on  motion  in 
nearly  every  part  of  body;  muscular  movements  slow  and  hesitating; 
quite  lame,  account  of  sciatica  of  left  thigh  and  leg;  frequent  attackis 
migraine;  believe  it  from  general  condition,  piles;  numerous  inflamed 
tumors,  mostly  internal;  tongue  fissured  and  coated;  abdomen  pro- 
tuberant and  tender;  frequent  urination;  urine  acid;  brick  dust;  no 
albumin;  geneml  condition  decidedly  poor;  skin  waxy;  imperfect 
assimilation;  muscular  system  flabby;  possibly  fatty  degenei-ation  of 
internal  organs;  disability  permanent. 

Dr.  Barber,  in  his  certificate  of  April  14, 1881,  states  he  found  rheu- 
matism, severe  paroxysmal  attacks  of  pain,  '^from  1  notch"'  down  the 
sciatic  nerve;  rheumatism,  more  or  less,  all  the  time;  $18;  softening 
of  brain;  pale,  spare,  not  emaciated;  clear,  intelligent  e3^e;  pupil  nor- 
mal; no  deformity  or  depression  in  cranium;  tongue  clean;  appetite 
fair;  ringing  in  ears  all  the  time;  constant  headache;  memory  \)OOy; 
impotent;  vsajs  has  times  he  does  not  know  what  he  is  about,  and  wife 
and  children  says  he  is  at  times  insane  and  irresponsible;  $16. 

The  Philadelphia  board,  of  two  meiubers,  stated  in  their  certificate  of 
February  1,  1882,  that  soldier's  weight  was  125  pounds  (40  pounds 
less  than  the  other  certificates  stated);  height,  5  feet  8  inches;  that  lie 
alleges  rheumatism  in  service  and  attacks  since;  malaria  and  ague  for 
four  or  five  years  after  discharge;  no  structural  joint  changes,  heart 
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normal;  no  rheumatism  or  ordinary  sequelsB  visible,  nor  atrophy  of 
limbs,  patellar  reflex  and  coordination  all  right;  alleges  insanitj^,  sub- 
jective; severe  headaches  at  uncertain  intervals;  wife  describes  para- 
lytic seizure  three  years  ago — says  right  arm  and  left  aide  face  were 
palsied;  no  positive  signs  of  syphilis,  but  right  clavicle  seems  rough 
and  says  has  noctural  pains;  careful  examination  urine,  no  signs  kidney 
disease,  loaded  with  urates,  specific  gravity  1028;  retina  congested, 
disk  normal;  alleges  loss  sexual  power;  ''  there  may  be  inflammatory 
thickening  of  the  membranes  of  the  brain,  the  result  of  cerebal  rheu- 
matism, which  he  describes  and  which  may  explain  his  mental  condi- 
tion." Properly  rated,  if  his  and  wife's  statements  substantiated,  "  but 
his  alleged  insanity  should  be  fully  proved." 

The  full  board  at  Mankato,  Minn.,  certified  April  23,  1890,  soldier 
fairly  well  nourished,  fauces  red,  tongue  red,  fissured,  hands  and  feet 
clammy  and  cold,  evidence  of  rheumatism  in  large  joints,  apparent  by 
crepitus  and  stiffness,  most  marked  left  shoulder  joint,  sensitive  over 
sciatic  nerves,  no  lumbago,  heart  impulse  6th  interspace  one  inch  left 
of  nipple,  percussion  shows  area  greater  than  normal,  action  irregular, 
sounds  tumultuous;  rectum  ulcerated,  constant  muco-purulent  dis- 
charge; sullen  and  morose,  has  guardian  and  asylum  attendant,  answers 
questions  stupid  and  uncertain  manner,  memory  very  poor,  sight 
natural,  hearing  a  little  obtuse,  reflex  patella  normal,  unable  to  say 
whether  has  suicidal  or  homicidal  tendency,  appears  depressed  and 
liable  to  fits  passion  at  times,  though  has  reputation  of  being  verj^ 
quiet  and  orderly  in  as^^lum,  "after  exhausting  all  the  resources  at 
our  command  in  this  examination,  we  arrive  at  the  conclusion  that 
claimant  is  of  a  weak  and  infirm  mind,  not  capable  of  taking  care  of 
himself,  and  partially  dependent  on  others  for  that  attention  and  judg- 
ment which  is  necessarv  for  his  comfort  and  necessities.  We  conclude 
the  present  pathological  condition  is  due  to  rheumatism  and  cerebral 
disease;  and  from  existing  condition  and  soldier's  history,  given  by 
himself,  probable  disability  was  incurred  in  service  as  claimed,  and 
not  aggravated  or  prolonged  by  vicious  habits;  ten-eighteenths;  rheu- 
matism, second  grade,  mental  infirrait}."  The  medical  referee,  in 
approving  for  "  cerebral  softening  and  insanity,  sequential  to  rheuma- 
tism," January  22, 1882,  stated,  ''this  action  based  upon  the  hypothesis 
that  the  insanity  is  satisfactorily  proved,  of  which  1  have  doubt." 

On  January  6,  1891,  the  medical  referee  rendered  an  advisory  opin- 
ion, the  claim  being  on  appeal,  reviewing  at  length  the  evidence  and 
concluding  that,  as  the  lay  testimony  was  so  conflicting,  a  medical  opin- 
ion can  only  be  safely  based  on  the  medical  testimony,  from  which  he 
found  that  soldier  was  insane  "  in  no  sense,"  but  at  times  irritable  and 
h\'pochondriacal  from  sufferings,  and  that  in  his  opinion  $30  per  month 
would  be  liberal. 
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In  another  opinion,  June  26,  1893,  he  stated,  from  all  the  evidence, 
he  was  of  opinion  soldier  was  not  insane,  and  never  had  softening  of 
the  brain,  and — 

From  a  medical  standpoint  all  the  symptoms  of  insanity  shown  could  have  l)een 
assumed  for  a  purpose,  and  it  is  believed  that  they  were  assumed  for  the  purpr^se  of 
deceiving  and  thereby  defrauding  the  Government  out  of  a  largely  increased  i)endoD. 
It  would  appear  that  both  the  guardian  and  the  soldier  connived  to  do  this,  and  that 
some  of  the  witnesses  (those  who  lived  with  the  guardian  several  month?"  were 
victims  of  this  deception. 

Opinion  based  on  Special  Examiner  Williams's  report;  reconnnends 
reduction  to  $10  and  recovery. 

And  on  September  15, 1893,  he  rendered  the  length}^  opinion  already 
quoted  herein. 

A  number  of  newspaper  clips  and  printed  slips,  some  signed  by 
appellant,  some  not,  giving  the  history  of  soldier's  claims  and  of  his 
and  her  own  insanity  proceedings,  were  filed  at  different  times.  In 
one  signed  by  her,  filed  January  31, 1900,  it  is  stated  the  soldier,  after 
transfer  to  the  Fergus  Falls  asylum  in  1890,  was  ''secretl^^  discharged 
as  cured." 

Appellant  herself,  it  seems,  was  at  one  time,  probably  in  1894, 
found  by  a  commission  of  the  Ottertail  County  court  to  be  insane, 
but  on  appeal  the  law,  under  which  such  commission  acted  w^as  held  to 
be  unconstitutional,  and  she  was  released. 

Many  letters  by  members  of  Congress  and  others  have  been  filed 
which  are  not  referred  to  herein,  as  they  add  nothing  to  the  case. 
Much  already  given  herein  may  be  cumulative,  but  with  a  desire  to  do 
complete  justice  in  the  case  every  material  item  of  evidence  has  l)€en, 
it  is  believed,  incorporated  in  this  opinion,  so  that  its  conclusions  may 
be  seen  to  be  fully  warranted. 

A  noticeable  feature  of  this  evidence  is  the  marked  contrast  between 
the  majority  of  the  afiidavits  filed  and  the  testimon}^  in  some  cases 
even  of  the  same  persons,  taken  on  special  examination;  the  former 
constituting  almost  the  only  favorable  evidence,  and  the  latter,  exclud- 
ing the  testimon}^  of  the  soldier's  own  family,  being  almost  unani- 
mously adverse  to  the  contention  that  soldier  was  insane.  It  is 
noticeable  also  that  few  of  those  not  related  whose  afiidavits  were  filed 
were  interviewed  on  special  examination,  and  that  some  who  were  so 
interviewed  then  testified  contrary  to  their  aflSdavits. 

A  reasonable  and  probable  cause  for  this  discrepancy  in  the  evi- 
dence lies  in  the  fact  of  the  forceful  personality  of  this  appellant. 
The  natural  inference  from  her  conduct  throughout  the  prosecution 
of  this  claim  is  that  said  affidavits  were,  to  a  greater  or  less  extent,  of 
her  own  dictation,  as  that  of  Dr.  Force  is  clearly  shown  to  have,  in 
fact,  been.  Her  unseemly  attempts  to  influence  witnesses  on  or  prior 
to  special  examination  tends  to  support  this  inference.     The  language 
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of  said  affidavits,  in  many  instances  almost  identical,  especiallj^  with 
that  in  her  own  affidavits,  tends  also  to  support  such  inference.  As 
Dr.  Force  says,  "  as  explaining  how  I  might  have  signed  that  affidavit 
I  would  also  refer  to  the  strenuous  and  vehement  importunities  with 
which  Mrs.  Blaisdell  prosecutes  her  claim.""  Many  witnesses  admit 
that  all  they  know  of  soldier's  condition  was  from  her  statements. 

This  doubtless  accounts  also  for  the  numerous  signatures  to  the  two 
petitions  mentioned,  the  only  signers  of  which  who  testified  on  special 
examination  also  repudiated,  almost  wholly,  the  statements  in  the 
petition  signed  by  them. 

This  undoubted  influence  of  appellant  in  the  preparation  of  these 
affidavits  and  petitions  must  be  considered  in  weighing  them  as  evi- 
dence; and  to  the  fact  of  this  influence  was  doubtless  due,  to  some 
extent,  the  failure  to  interview  more  of  said  affiants  and  petitioners; 
although  in  1882,  more  were  not  interviewed,  possibly,  because  of  the 
fact  the  claim  was  withdrawn  from  the  special  examiner,  by  order  of 
the  Commissioner,  before  completion  by  him  of  his  examination. 

These  favorable  affiants  should,  however,  have  been  particularly 
cross-examined,  especially  Lars  C.  Hagen,  who  appears  to  be  the  only 
one,  except  relations  of  the  soldier,  who  claims  to  have  been  attacked 
with  violence  by  the  latter.  Such  affiants,  especially,  whose  affidavits 
tend  to  establish  prima  facie  the  claim,  should,  as  a  rule,  be  cross- 
examined  by  a  special  examiner,  when  a  claim  has  been  assigned  to 
him  for  investigation.  Were  there  not,  in  this  case,  such  ample  and 
sufficient  credible  testimony  upon  which  to  base  a  decision,  the  failure 
to  cross-examine  so  many  of  these  affiants  might  be  assignable  as 
error,  and  held  to  be  such  error  as  would  warrant  further  special 
examination. 

These  affidavits,  however,  can  but  be  judged,  in  the  light  of  all  the 
facts  and  the  testimony,  as  of  doubtful  weight,  and  they  certainly  can 
not  be  accepted  to  controvert  the  testimony  taken  on  special  examina- 
tion and  the  certificates  of  medical  examination.  It  is  at  best  onlv  ex 
parte  testimony,  a  very  weak  kind  of  evidence,  and  while  considered 
in  the  general  weighing  of  the  evidence  it  is  entitled  to  and  can  be 
given  but  little  effect  and  weight. 

Increase  was  claimed  herein  on  account  of  alleged  insanity  and  cere- 
bral softening.  The  question  of  insanity  or  of  cerebral  softening  from 
a  legal  standpoint  is  of  no  importance.  The  question  is  important 
herein  from  a  medical  standpoint  only,  whether  either  of  these  existed 
as  «,  disabling  cause,  and  if  so  whether  either  impaired  the  soldier's 
capacity  for  performing  manual  labor  in  a  degree  ratable  under  the 
law  in  connection  with  his  accepted  disability  from  rheumatism  any 
higher  than  ^10  per  month;  and  lasth^  or  properly  firstly,  whether 
either,  if  it  existed  at  all,  was  due  to  the  rheumatism  on  account  of 
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which  soldier  was  pensioned,  neither  being  alleged  to  have  been  due 
to  his  service  in  any  other  way  than  as  a  sequence  of  such  rheumatism. 

Waiving,  for  the  present,  the  question  of  sequence,  and  a^^suming 
that  insanity  and  cerebral  softening  did  exist  and  were  due  to  the 
rheumatism  on  account  of  which  soldier  was  pensioned,  it  could  not 
be  held,  even  on  such  assumptions,  that  any  higher  rate  than  $10  per 
month,  from  date  of  reduction,  >vould  be  warranted.  The  soldier 
was,  clearly,  not  totally  incapacitated,  from  and  after  that  date  for 
the  perfoimance  of  manual  labor;  nor  does  his  disability  from  all 
these  causes,  accepted  and  assumed,  appear  to  have  been  equivalent  in 
degree  to  that  from  the  loss  of  a  hand  or  foot.  He  was  not,  therefore, 
entitled  to  either  second  or  third  gmde  rates. 

It  is  shown  that  the  soldier  performed  up,  even  to  the  beginning  of 
his  final  illness,  a  verv  considerable  amount  of  manual  labor.  In  that 
summer  he  set  out  and  tended  a  garden,  fed  stock,  cut  wood,  and 
hauled  milk  to  the  creamery.  Appellant  herself  testified  in  1896  that 
he  was  in  fact  in  fair  general  health,  and  did  light  farm  work,  chores, 
errands,  etc.,  from  June,  1890,  when  he  returned  from  the  asylum 
"cured,''  as  she  stated  in  her  printed  slip  mentioned.  He  could  have 
done  much  work,  she  said,  although  not  qualified,  she  added,  for 
directing  or  managing  work,  except  for  his  permanent  disabilities, 
piles  and  rheumatism,  and  his  monthly  "  spells,"  lasting  from  two  to 
four  days,  during  which  spells  only,  she  said,  was  he  at  all  irrational. 
Neither  of  these  "'permanent  disabilities,"  piles  and  rheumatism, 
however,  is  shown  b}^  the  certificate  of  medical  examination  in  April, 
1890,  to  have  existed  in  any  considerable  degree,  the  former  not  inA 
ratable  degree  at  all,  and  rheumatism  certainly  not  in  such  degree 
as  to  entitle  to  any  higher  rating  than  $10,  which  only  was  recom- 
mended, and  these  infrequent,  short,  and  irregular  monthly  "spells/' 
accepting  her  own  testimony  as  to  them,  were  not  such  a*s  to  add 
appreciably  to  these  permanent  disabilities  so  as  to  entitle  to  any 
higher  rate. 

The  surgeons  on  that  examination,  it  is  true,  rated  the  soldiers 
"mental  infirmity''  at  second  grade,  but  this  rating  is  not  supported 
by  their  description  of  the  objective  conditions  found,  and  can  be  given 
weight  only  as  a  medical  opinion  which,  as  already  shown,  is  merel}' 
to  be  weighed  in  connection  with  all  the  other  evidence  in  the  case,  and 
it  is  so  far  outweighed  herein  by  the  mass  of  other  credible  testimony, 
and  by  that  of  appellant  herself,  that  it  can  not  }>e  held  to  establish 
title  to  such  rating. 

But  should  it  be  considered  that  a  higher  rating  on  account  of  this 
mental  infirmitv  were  warranted  bv  the  evidence,  such»infirmitv  could 
not,  on  medical  grounds,  ))e  held  due  to  the  rheumatism  on  accx)unt  of 
which  the  soldier  was  pensioned. 
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The  appellant  contends  that  medical  authorities  sustain  the  theory 
that  insanity  is  a  sequela  of  rheumatism,  and  refers  to  Flint's  Practice 
of  Medicine,  wherein  it  is  stated  that — 

Insanity,  especially  melancholia,  has  been  observed  as  a  rare  complication  or  sequel 
of  rheumatism.    The  prognosis  in  these  cases  is  generally  favorable. 

This  author  thus  speaks  of  a  rare  condition  noted  in  acute  rheuma- 
tism— that  is,  the  direct  effect  of  the  rheumatic  poison  on  the  cerebrum 
during  an  acute  fever. 

It  ha^  been  hereinbefore  shown  that  the  late  pensioner  suffered  with 
sciatica — that  is  to  saj',  neuralgia  affecting  the  sciatic  nerve,  a  condi- 
tion presenting  no  pathology.  There  is  no  proof  that  he  ever  suf- 
fered with  acute  rheumatism  (rheumatic  fever).  Hence  the  condition 
which  sometimes  rarely  leads  to  insanity  did  not  obtain  in  this  case. 

Still  another  theory  has  been  advanced  by  the  appellant,  and  by  at 
least  two  physicians  who  have  furnished  evidence  in  the  claim,  to  the 
effect  that  the  rheumatism  with  which  the  late  pensioner  suffered 
brought  about  ''softening  of  the  brain." 

Softening  of  the  brain  is  ignorantly  used  as  a  term  to  designate  popular  misconcep- 
tions of  many  different  kinds  of  insanity. 

It  is  a  common  experience  for  physicians  connected  with  insane  asylums  to  have 
every  conceivable  form  of  insanity  sent  to  them  as  "softening  of  the  brain,"  and 
the  cause  of  this  prevalent  ignorance  is  no  exception  to  the  universal  rule  that  there 
is  a  reason  for  everything. 

In  the  first  place,  the  braib  being  the  acknowledged  seat  of  the  intellect,  *' soften- 
ing" of  one,  in  the  popular  estimation,  should  appropriately  be  associated  with  a 
like  condition  of  the  other,  and  thus  fact  and  metaphor  become  mixed,  and  this 
misuse  of  terms  too  often  has  the  sanction  of  the  old  family  doctor,  who  sees  a  case 
or  two  of  insanity  during  his  life  time.  (Clevenger,  Medical  Jurisprudence  of 
Insanity.) 

B}^  the  term  "softening  of  the  brain"  is  usually  meant  the  retro- 
grade process  in  vascular  territories  of  the  bi*ain,  occasioned  by  arterial 
obliteration  and  local  deprivation  of  blood  supply.  The  ultimate 
causes  are  those  of  arterial  diseases  that  underlie  thrombosis  and 
embolism  (blood  clots),  obstructing  the  circulation. 

The  evidence  tends  to  show  the  mental  peculiarities  of  the  soldier 
dated  as  far  back  as  about  1870,  and  yet  there  were  no  indications  of 
disease  of  the  circulatory  system,  heart  or  arteries,  until  April,  1890, 
when  he  was  63  yeeLVs  of  age.  Furthermore  there  is  no  evidence  in 
the  case  even  suggesting  that  the  soldier  suffered  from  either  throm- 
bosis or  embolism  at  any  time  prior  to  the  fatal  apoplexy.  During 
the  period  of  time  when  the  soldier  manifested  mental  disease  there 
were  no  signs  presented  which  would  lead  to  the  conclusion  there  was 
a  gross  lesion  of  the  brain.  The  most  marked  mental  phenomena  noted 
prior  to  the  soldier's  fatal  illness  were  infrequent  manifestations  of 
temper,  or  fury,  which  were  occasioned  by  provocation.  These  attacks 
were  of  short  duration. 
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Clevenger  says  (Medical  Jurisprudence  of  Insanity): 

Periodical,  or  recurrent  insanity,  is  considered  by  many  alienists  as  indicative  of 
degeneracy,  for  in  the  majority  of  the  periodically  insane  a  constitutional  <lefective- 
ness,  or  an  hereditary  taint,  is  evident;  and  matters  that  would  affect  the  sane  mul- 
titude but  indifferently,  if  at  all,  become  exciting  causes  of  an  attack  in  patients  thus 
predisposed. 

There  is  evidence  that  the  soldiers  father  died  of  some  brain  diffi- 
culty, that  his  sister  was  pamlyzed,  and  that  a  son  died  of  meningitis. 
See  testimony  of  Drs.  Kellam  and  Croft.  These  facts,  taken  in  connec- 
tion with  the  history  of  the  soldier's  mental  infirmity,  point  clearly 
to  a  hereditarj^  taint. 

It  will  be  seen  from  the  foregoing  medical  consideration  of  the  case, 
rheumatism  was  not  a  causative  factor  in  the  production  of  mental 
condition  manifested  by  the  soldier.  Heredity,  his  habits  and  his 
peculiar  conjugal  relations,  account  fully  for  the  mental  dei-angement 

Inasmuch  as  it  can  not  be  admitted  that  the  alleged  mental  impair- 
ment was  due  to  the  soldier's  military  service,  sequential  upon  rheu- 
matism or  otherwise,  the  degree  of  disjibility  arising  therefrom  will 
not  be  discussed.  It  is  quite  evident  that  the  rate  fixed  by  the  Bureau, 
$10  per  month,  was  fully  commensurate  with  the  degree  of  disalnlity 
arising  from  rheumatism,  as  shown  by  the  evidence,  and  it  was  the 
rate  recommended  by  the  board  of  surgeons  which  last  examined*  the 
soldier. 

The  appellant  desires  an  explanation  of  the  action  of  the  Bureau  on 
her  claim  for  pension  under  section  4702,  Revised  Statutes.  She  states 
that  the  cause  of  the  soldier's  death  was  organic  dementia,  as  shown  by 
the  asylum  record,  while  the  Bureau  accepted  the  death  cause  as  apo- 
plexy from  disease  of  heart. 

This  conclusion  of  the  Bureau  as  to  death  cause  appears  to  have  been 
based  upon  the  entire  clinical  history  of  the  case  and  pathology,  and 
the  further  fact  that  the  records  of  the  asylum  in  which  the  soldier 
died  showed  the  underlying  cause  for  the  symptoms  which  were  mani- 
fest when  he  was  admitted  was  a  ''  history  of  apoplex}^  given  by  wife.' 

Dr.  Peake  testified  that  when  he  was  called  upon  to  treat  the  soldier 
in  May,  1895,  there  was  no  complaint  other  than  sciatica  of  left  side, 
but  there  was  a  history  of  paralysis  of  left  side;  that  his  tiilk  was 
rational  and  that  he  was  able  to  drive  around  town  and  work  in  garden. 
This  was  the  soldier's  condition  as  late  as  August  1,  1895.  He  was 
taken  to  the  asylum  August  13,  1895,  and  the  testimony  shows  that  on 
the  evening  prior  to  his  departure  from  home  he  visited  a  neighlx)r, 
returning  unattended.  It  is  further  showm  the  soldier  walked  to  the 
train  on  departure  for  the  asylum,  and  while  en  route  expressed  a 
desire  to  leave  the  tmin.     All  the  evidence  tends  to  stow  he  could 

s 

move  about  unaided,  but  that  eleven  davs  after  admission  to  the  asv- 
lum  he  became  comatose  and  remained  in  this  condition  until  death, 
two  days  later. 
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While  the  evidence  is  not  conclusive  that  there  was  a  cerebral  hemor- 
rhage, apoplexy,  yet  the  history  as  before  stated,  tends  to  show  such 
pathologic  condition  existed,  and  that  death  wa^  due  thereto. 

As  stated  above,  a  record  of  death  is  not  conclusive;  and  the  con- 
clusion of  the  medical  referee  as  to  the  cause  of  death  is  generally  fol- 
lowed by  the  Department,  when  it  is  shown  to  have  been  based  upon 
all  the  evidence  and  upon  facts  appearing  therein  reasonably  and 
fairly  warranting  it.  (See  Digest  of  1897,  pp.  124,  361;  Sarah  J. 
May,  10  P.  D.,  53.) 

Had  organic  dementia  been  accepted  as  the  cause  of  death  the 
widow's  claim  would  necessarily  have  been  rejected  under  the  holding 
by  the  Bureau  that  rheumatism  was  not  responsible  for  any  disease  of 
the  brain  which  ma\'  have  existed.  The  acceptance  of  disease  of  the 
heart  as  the  cause  of  death  resulted  in  the  allowance  of  the  claim  which 
otherwise  would  have  been  rejected.  The  appellant  has  no  just  cause 
for  complaint  as  to  this  decision  of  the  Bureau. 

The  evidence  fails  entirely  to  show  the  soldier's  alleged  impotency, 
incontinence  of  bowels,  and  disease  of  kidneys  were  due  to  his  sciatic 
rheumatism,  and  there  is,  in  fact,  no  possible  connection  between  any 
of  the  former  and  the  latter. 

From  the  foregoing  exhaustive  investigation  and  consideration  of 
this  case,  it  is  apparent  that  more  than  justice  was  done  the  soldier  in 
the  allowance  to  him  of  pension.  Not  only  were  doubts  resolved  in 
his  favor,  but  disabilities  were  included  which  had  not  been  established 
as  of  service  origin.  As  alread}' stated,  the  only  disability  established 
as  originating  in  service  was  sciatic  rheumatism,  and  no  other  disa- 
bility is  alleged  as  due  to  service  except  as  a  result  of  this  sciatic  rheu- 
matism, which  does  not  appear,  however,  to  have  been  even  a  probable 
cause  of  an}^  of  said  other  alleged  disabilities;  the  latter,  particularly 
the  alleged  mental  infirmity,  impotence,  kidney  trouble,  and  inconti- 
nence of  bowels,  appearing,  in  all  probability,  to  have  been  due  to 
causes  and  to  influences  much  more  potent  to  produce  them  than  sciatic 
rheumatism  could  possibly  be,  viz:  the  soldier's  inheritance  of  degen- 
eracy, his  careless  habits  of  life,  his  sexual  and  sumptuary  intemper- 
ances, and  lastly  his  association  with  this  appellant,  a  woman  of  force- 
ful character,  whose  aggressiveness  doubtless  had  much  to  do  with 
aggravating  and  developing  his  constitutional  weaknesses;  the  vast 
majority  of  his  ''spells"  being  shown  to  have  been  referable  to 
some  act  of  hers,  and  she  herself  admitting  nearly  all  their  rows  were 
in  bed. 

Her  assertion  that  the  special  examiner  was  responsible  for  the 
''dirt  and  filth"  of  the  case  is  not  sustained  by  the  evidence.  She 
herself  brought  up  the  subject  of  the  soldier's  impotency  in  answer  to 
a  general  question,  only,  of  the  examiner  as  to  the  soldier's  disabili- 
ties, and  she  then,  and  apparently  at  every  oipigotl\i\i\Vs\^VRX^^^^^^x^^^ 
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to  it  and  persisted  in  discussing  it,  dwelling  upon  it,  in  vulgar  and 
obscene  language,  when  the  examiner  would  have  her  depart  from  it. 

Her  concern  over  this  weakness  of  the  soldier  appears  to  have  been 
as  inordinate  as  his,  and  to  have  probabl}'  been  as  influential  as  his  in 
producing  his  alleged  ''spells,"  and  this  fact  only  can  excuse  the 
incorporation  in  this  decision  of  this  subject,  as  showing  the  environ- 
mental influences  upon  the  soldier's  mentality.  She  spoke  about  it  to 
Dr.  Kellam,  under  circumstances  of  doubtful  delicacy,  and  dwelt  upon 
the  fact  of  her  own  lack,  during  sixteen  years,  of  sexual  gratification, 
and  of  her  sufferings  in  consequence.  She  laid  great  stress  on  the 
fact  of  soldier's  impotency.  Dr.  Force  also  sa3's,  and  thought  it  a 
cause  for  pensioning  hereelf .  ''  Do  you  think,"  she  said  to  him,  he 
states,  ''I  am  going  to  live  with  a  man  who  is  good  for  nothing,  a 
mere  stick,  without  being  paid  for  it?"  To  Dr.  Croft  she  applied  for 
treatment  of  the  soldier's  impotency,  and  gave  him  to  understand  it 
had  been  the  source  of  much  suffering  to  herself.  When  asked  to 
give  an  instance  when  the  soldier's  insanity  was  most  pronounced  she 
instanced  his  anger  on  failure  to  perform  the  sexual  act;  and  asked  to 
give  an  instance  of  another  kind,  she  replied  that  she  was  "not 
through  with  the  other."  She  admitted  nearly  all  her  and  the  sol- 
dier's rows  were  in  bed.  She  brought  up  the  subject  when  her  brother 
testified,  but  all  he  knew  of  it  was  what  she  had  told  him,  and  he  had 
never  heard  the  soldier  speak  of  it.  She  spoke  of  the  fact  of  the  lat- 
ter\s  impotency  to  those  also  who  were  not  in  the  family  and  who 
were  not  physicians. 

The  influence  upon  the  soldier  of  such  a  character  as  appellant  was 
unquestionably^  great  and  can  not  be  minimized. 

In  speaking  of  her  character,  however,  and  her  connection  with  this 
case,  it  is  but  just  to  her  to  advert  also  to  the  adverse  circumstances 
under  which  she  labored.  Consideration  should  be  given  to  the  dis- 
tressful financial  and  other  troubles  which  oppressed  her  during  and 
since  the  war.  With  the  support  upon  her  of  the  children  during  the 
war,  and  later,  probably  to  a  large  extent,  of  the  whole  family,  she 
found  herself,  especially  after  the  notorious  Minnesota  grasshopper 
raid,  in  desperate  straits  for  the  means  of  living;  and  it  was  but  nat- 
ural, under  all  the  circumstances,  that  she  then  turned,  as  the  only 
possible  source  of  relief,  to  the  soldier's  pension  claim,  rejected 
unjusth^  as  she  says,  and  as  appears  probable.  And  to  this  source 
also  she  applied  when  later  in  similar  straits  on  account  of  the  fore- 
closure of  the  mortgage  which  the  grasshopper  I'aid  necessitated 
placing  upon  their  home. 

She  can  not  be  blamed  for  thus  resorting  to  the  soldier's  pension 
claim,  nor  for  pushing  its  prosecution  with  vigor.  These  and  her 
eldest  son's  death  in  1876  were  real  troubles,  not  to  be  discounted, 
and  her  numerous  letters  during  that  period  indicate  a  depth  and  sin- 
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cerity  of  true  home  and  maternal  feeling  which  is  in  marked  contrast 
with  her  character  as  later  appearing. 

These  facts  may  explain,  but  they  can  not  excuse  her  unseemly  con- 
duct in  the  prosecution  of  the  soldier's  claim — her  attempts  to  influence 
witnesses,  her  browbeating  of  witnesses  and  of  special  examiners,  and 
her  vilification  of  officials  who  have  or  may  have  passed  upon  the 
claim.  She  has  herself  only  to  blame  for  much,  if  not  all,  of  the  trouble 
she  says  she  has  had  in  the  adjudication  of  said  claim.  There  is  no 
evidence  whatever  of  the  corrupt  influences  in  such  adjudication  which 
she  charges.  More  than  justice  has  been  done  her  and  the  soldier,  on 
the  merits  of  the  claim,  in  such  adjudication,  and  it  will  be  useless  for 
her  to  continue  taking  up  the  time  of  the  Department  to  the  injury  of 
the  thousands  of  waiting  appellants.  This  consideration  has  been 
exhaustive,  has  been  conducted  in  a  wholly  unbiased  and  unprejudiced 
manner,  with  the  view  solely  of  doing  justice  to  her  and  to  the  soldier 
who  spent  nearly  four  years  in  the  active  military  service  of  the 
United  States  during  a  period  of  grave  national  peril,  and  its  conclu- 
sions have  been  arrived  at  after  the  most  careful  thought  and  investi- 
gation, pursued  in  a  liberal  and  beneficent  spirit. 

The  action  of  reduction  of  the  soldier's  pension  is  reaffirmed. 


marriage  and  drvorce-legitimacy-ohio  liaws. 

Minor  of  Edward  Plount. 

A  child  who  is  the  isBue  of  a  de  facto  marriage  is,  in  the  State  of  Ohio,  legitimate, 
and  must  be  held  to  be  legitimate  under  the  act  of  June  27,  1890.  (See  minors 
of  Harvey  Perkins,  13  P.  D.,  414.) 

The  opinion  in  the  case  of  minors  of  James  W.  Pulver  (10  P.  D.,  227),  so  far  as  it 
relates  to  such  issue,  is  expressly  overruled. 

AssisUmt  Sed'etat'y  M.   W.  Mill^^  to  tlie  Commissioner  of  Perisioiw^ 

Jum  23,  1903. 

Ethan  A.  Pray,  as  guardian  of  Edward,  a  son  of  Ekiward  Plount, 
fomierly  a  private  in  Company  C,  Fourteenth  Ohio  Volunteer  Infan- 
try, filed  his  declaration,  Jul}^  23, 1890,  under  the  act  of  June  27,  1890, 
claim  being  rejected  April  5, 1892,  on  the  ground  that  the  said  Edward 
was  not  the  legitimate  child  of  the  soldier.  An  appeal  wa^j  filed  «Iuly 
3,  1901. 

The  soldier  enlisted  June  7,  1864,  was  discharged  the  service  May 
24, 1865,  and  married  Mary  Tracy,  by  ceremony,  in  the  State  of  Ohio, 
November  9,  1866,  a  record  of  said  marriage  being  in  evidence.  This 
woman  was  a  prostitute,  and  deserted  him  in  the  spring  of  1870; 
and  on  May  15,  1871,  he  married  one  Caroline,  by  ceremony,  in  said 
State.  There  is  some  slight  testimony  to  the  effect  that  the  first  wife 
died,  and  was  also  divorced,  prior  to  th^  a^eoTid  \vv^\\\wjj^\\xvi^  "^^ 
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evidence  as  to  waid  particular  is  exceedingly  weak  and  trivial,  and  not 
borne  out  bv  other  facts.  On  the  contrary,  it  is  fairlv  well  ostab- 
lished  that  no  divorce  was  ever  obtained  between  the  soldier  and  his 
first  wife,  and  there  is  nothing  on  which  to  base  a  presumption  that 
she  died  prior  to  soldier's  second  marriage;  nothing,  in  fact,  to  justify 
a  presumption  that  she  is  dead  at  the  present  time. 

The  son  Edward,  who  now  seeks  pension,  was  a  child  of  soldier  and 
the  second  "wife,  and,  at  common  law,  is  illegitimate.  But  the  statutes 
of  the  State  of  Ohio,  in  which  this  case  arises,  have  altered  the  com- 
mon law  in  this  respect.  Section  4175,  R.  S.,  Ohio  (1880),  is  as  follows: 
''When  a  man  has  bv  a  woman  one  or  more  children  and  afterwards 
intermarries  with  her,  such  issue,  if  acknowledged  bj^  him  as  his  child 
or  children,  shall  be  deemed  legitimate;  and  the  issue  of  parents  whose 
marriage  is  null  in  law  shall  nevertheless  be  legitimate."  In  passing 
upon  such  an  issue  the  supreme  court  of  Ohio  said,  in  Wright  v.  Lore 
(12  Ohio  St.,  619): 

The  expression  "deemed  null  in  law"  is  not  confined  to  marriages  which  are 
voidable  and  require  a  judicial  Bentence  to  establish  their  nullity,  but  that  the  inno- 
cent children  of  the  marriage  de  facto,  although  the  marriage  must  be  <leemed  a 
nullity  in  law,  comes  within  the  letter  and  spirit  of  the  law. 

This  son  Edward,  then,  must  be  held  to  be  the  legitimate  son  of 
soldier,  having  been  the  issue  of  a  de  facto  marriage,  and  under  the 
ruling  upon  the  general  proposition  involved,  as  pointed  out  in  the 
opinion  in  the  case  of  minors  of  Harve>^  Perkins  (13  P.  D.,  414),  he 
nuist  be  deemed  to  have  a  pensionable  status  as  the  child  of  the  soldier 
in  question,  so  far  as  his  alleged  illegitimacy  is  concerned. 

The  Department  never  having  done  so  in  terms,  it  hereby  expressly 
overrules  the  contrary  doctrine  set  forth  in  the  case  of  the  alleged 
minors  of  Jonas  W.  Pulver  (10  P.  D.,  227). 

Action  reversed. 


PRACTICE-DIVISIOX   OF  PEN  SI  OX— ACT  MARCH  3,   1800-RVL.E   19. 

Lottie  R.  Sheldon  r,  Dwight  J.  Sheldon. 

The  assignments  of  error  in  this  cmse  are  general,  not  specific,  as  requiretl  by  Rule  19 
of  Practice,  wliich  requires  that  the  api)eal  should  briefly,  but  specifically,  state 
the  error  of  law  or  fact  complained  of  and  the  grounds  relied  \\\x>n  for  revers- 
ing or  modifying  the  Bureau  action  appealed  from. 

This  is  a  rule  of  order  and  convenience,  but  is  not  designed  to  prevent  the  correction 
of  obvious  errors  or  an  afiirmance  of  the  action  appealed  from  where  no  error  is 
apparent  from  the  record,  and  the  Bureau  -action  appears  on  inspection  to  have 
been  authorized  by  the  evidence  in  the  case  and  in  accordance  with  the  law 
applicable  thereto. 

Assistant  Secrttai^y  M.   W.  Miller  to  the  Commi^kmer  of  Pefwions^ 

Jxme  23,  1903, 

Dwight    J.    Sheldon,   a    pensioner    under    certificate  No.  861185, 
'Wpealod  May  li),  1903,  from  tV\e  Ww^ww  wvWow  o^  K^tW  n^Q^^. 
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allowing  the  claim  of  his  wife,  Lottie  R.,  filed  August  14,  1902, 
wherein  the  Bureau  held  that  pensioner  deserted  claimant,  his  lawful 
wife,  who  is  a  person  of  good  moral  character  and  in  necessitous 
circumstances. 

Pensioner's  assignments  of  errors,  in  his  said  appeal,  are  as  follows: 

Fii^t.  The  decision  of  the  honorable  Commissioner  of  Pensions  is  against  the  spirit 
and  intent  of  the  pension  laws. 

Second.  It  is  against  the  evidence  on  file  in  said  ca.se. 
Third.  It  is  against  the  laws  of  the  land. 

Claimant,  in  answer  to  said  appeal,  contends  that  it  does  not  state 
the  error  of  law  specifically,  or  otherwise,  complained  of;  that  it  does 
not  state  the  grounds  roJied  upon  for  reversing  or  modifying  the 
Bureau  action  appealed  from;  that  the  contents  of  said  puiported 
appeal,  or  notice  of  appeal,  are  insufficient,  irregular,  informal,  and 
void,  and  should  not  be  considered  as  an  appeal  or  notice  of  an  appeal, 
and  should  not  be  tiled,  docketed,  or  considered,  nor  operate  to  suspend 
payment  to  her  of  one-half  the  pension  in  controversy'. 

Rule  19  of  Practice,  a  copy  of  \vhich  was  served  upon  appellant 
prior  to  the  execution  of  his  said  appeal,  requires  that  the  appeal — 

shouM  briefly,  but  specifically,  state  the  error  of  law  or  fact  complained  of  and  the 
grounds  relied  ujxjn  for  reversing  or  modifying  the  Bureau  action  appealed  from. 

The  purpose  of  this  rule  is  twofold:  To  advise  the  opposite  parties 
or  appellants  as  to  what  the\'  will  be  called  upon  to  defend,  and  to  aid 
the  Department  in  reviewing  the  case  upon  an  orderly  presentation  of 
the  errors  relied  upon,  and  at  a  glance  and  without  laborious  search  to 
ascertain  the  precise  grounds  asserted  against  the  legality  or  regularity 
of  the  Bureau  action  complained  of.  The  rule  is  not  so  far  jurisdictional 
that  the  Department  may  not  entertain  the  appeal  and  notice  a  plain 
error  not  assigned  or  certified.  General  objections  to  the  action  ap- 
pealed from  amount  simply  to  an  assertion  that  the  appellant  objects, 
and  nothing  practicable  is  accomplished  by  such  assignments,  as  they 
leave  the  Department  to  hunt  for  the  real  objection,  if  any.  The 
appeal  should  be  an  aid  to  the  Department  in  discovering  the  error 
complained  of.  An  assignment  which  simpl}^  alleges  that  the  Bureau 
action  is  contmry  to  the  law  and  the  evidence,  without  specifiving  in 
what  respect  it  is  contrary  to  the  law  or  wherein  the  evidence  is  insuf- 
ficient to  justify  the  conclusions  of  the  Bureau,  is  defective  and  sim- 
ply amounts  to  a  request  for  this  Department  to  retry  and  readjudicate 
the  case.  The  Bureau,  and  not  this  Department,  is  the  adjudicating 
agency  of  the  Government  in  ascertaining  and  determining  the  legal 
rights  of  claimants  and  pensioners  under  the  act  of  March  3, 1899,  and 
unless  the  party  alleged  to  be  aggrieved  by  the  Bureau  action  is  able 
to  iK)int  out  some  specific  error,  the  action  of  the  Bureau  should,  in 
the  absence  of  plain  and  unmistakable  cvrov^  T\ot\5^  cii\'?sV>\x\>i^^. 

The  assignments  of  error  in  this  ca^e  av^  ^^xvq^^ycX^  woV  ^'^^^^^^^  ^^ 
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required  by  Rule  19  of  practice,  and,  as  stated  in  the  ease  of  Scott  o. 
Scott  (12  P.  D.,  411)— 

Good  practice,  as  well  as  justice  and  fairness  to  the  appellee,  requires  a  strict  com- 
pliance with  the  requirements  of  said  rule  in  cases  under  the  act  of  March  3,  1899. 

The  Rule  2,  referred  to  in  the  above  decision,  is  now  embodied  in  said 
Rule  19.  This  is  a  rule  of  order  and  convenience,  but  is  not  designed 
to  prevent  the  correction  of  obvious  errors  or  an  affirmance  of  an 
action  appealed  from  where  no  error  is  apparent  from  the  record,  and 
as  the  Bureau  action  appealed  from  in  this  case  appears  on  inspection  to 
have  been  authorized  by  the  evidence  in  the  case,  and  is  in  accordance 
with  the  law  applicable  thereto,  the  action  appealed  from  is  affirmed. 
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ACCBUED  PENSION. 

Special  act. 

1.  A  special  act  directed  the  name  of  soldier  to  be  placed  upon  the  pension  roll, 

"subject  to  the  provisions  and  limitations  of  the  pension  laws."  Exhaustive 
search  has  failed  to  discover  the  whereabouts  of  said  soldier,  he  having  disap- 
peared somewhat  over  one  year  prior  to  the  approval  of  said  special  act:  //e/rf, 
There  is  no  accrued  pension  due  under  the  said  special  act,  and  the  claimant 
herein  has  no  rights  under  it. 

B,  Matilda  Taylor  {widmv) 181 

Under  aection  4719,  R.  S. 

2.  The  widow  of  a  soldier  whose  name  was  stricken  from  the  rolls  under  section 

4719  of  the  Revised  Statutes  has  title  to  the  arrears  of  pension  thereunder, 
providing  her  evidence  is  sufficient  to  establish  continuance  of  disability,  and 
to  give  satisfactory  explanation  of  the  soldier's  failure  to  claim  his  pension 
under  his  original  certificate. 

Eliza  C.  Brown  {widow) 188 

ACT  OF  MARCH  3,  1865. 

See  Restoration,  286. 

ACT  OF  JTJIiT  25,  1882. 

See  Special  Act,  95. 

ACT  OF  AUGUST  7,  1882. 

See  Marriage,  129,  140,  272. 

ACT  OF  MARCH  19,  1886. 

See  REIMBrRhJEMENT,  201. 

ACT  OF  AUGUST  4,  1886. 

See  Rate,  362. 

ACT  OF  JUNE  27,  1890. 

See  Commencement,  242,  352,  398;  Dependence,  31,  125,  241,  432,  448;  Discharge, 
346;  Disloyalty,  349;  Marriage,  70,  157,  338;  Minor's  Pension,  148,  161; 
Berating,  283;  Service;  46,  226,  230,  237,  3:i0. 

ACT  OF  MARCH  6,  1896. 

See  Rerating,  283. 

P.  D.^YOL.  IS— 02 35  "^^ 


546  INDEX   TO   DECISIONS. 

ACT  OF  MABGH  3,  1899. 

See  Division  op  Pension,  24,  77,  120,  134,  142,  143,  177,  180,  218,  233,  270,  297,  301, 
302,  363,  422,  430;  Marriage,  236;  Moral  Character,  383;  Necessitous  Circum- 
stances, 205;  Payment  of  Pension,  22;  Practice,  161,  176,  203,  206,  211,  299,  347, 
542;  Bestoration,  118,  286,  355,  378,  435. 

ACT  OF  MAT  9,  1900. 

See  Dependence,  31. 

ACT  OF  MABCH  3,  1901. 

See  Restoration,  118. 

ADmSSIOKS. 

See  Adulterous  Cohabitation,  357. 

ADT7IiT£BOT7S  COHABITATION. 

See  also  Marriage,  173. 

The  dropping  of  a  pensioner's  name  from  the  rolls  for  open  and  notorious  adul- 
terous cohabitation  solely  upon  her  alleged  admissions  to  a  special  examiner  is 
error.  It  is  not  the  province  of  a  special  examiner  to  seek  to  entrap  or  dis- 
credit any  claimant.  His  duty  is  to  assist  in  obtaining  the  facts  in  any  case 
without  espousing  the  cause  of  either  the  claimant  or  the  Government.  He 
must  be  fair,  impartial,  and  diligent  to  obtain  the  truth,  irrespective  of  whom 
it  benefits  or  injures. 

Annie  Snyder  (mdow) .• ^ 357 

AID  AND  ATTENDANCE. 

See  Pathological  Sequence,  192,  222. 

AMPX7TATI0N. 

See  Pathological  Sequence,  222. 


See  also  Practice,  40,  299. 
Practice. 

1,  Where  the  attorney  of  record  files  an  appeal  in  an  invalid  claim  after  a  soldier's 
death,  and  the  surviving  widow  thereafter  executes  a  power  of  attorney  to  the 
same  attorney  empowering  him  to  prosecute  said  appeal  and  claim,  she  adopts 
said  appeal  as  her  own,  and  from  that  time  on  such  attorney  represents  the 
widow  and  not  the  deceased  soldier,  and  said  appeal  will  be  treated  as  a  valid 
subsisting  appeal  made  by  the  widow.  Soldier  was  pensioned  under  the  gen- 
eral law  at  the  rate  of  $17  per  month  by  reason  of  a  disability  resulting  from 
right  inguinal  hernia,  rheumatism,  and  resulting  disease  of  the  heart.  On 
August  15,  1900,  he  filed  a  claim  for  increase,  which  was  rejected  on  June  29, 
1901,  on  the  ground  that  $17  ])er  month  was  commensurate  to  existing  disa- 
bility due  to  the  causes  on  account  of  which  he  was  pensioned.  It  is  held  that 
said  action  was  erroneous  for  the  reason  that  the  certificate  of  medical  exami- 
nation held  under  the  pending  claim  disclosed  the  existence  of  a  disability 
which  was  equivalent  to  the  loss  of  a  hand  or  a  foot 

Wlliain  McCracken 170 
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Typewritten  si^ature  of  attorney. 

2.  As  a  general  rule,  an  attorney's  appeal  on  the  merits  of  a  claim  which  is  signed 
only  in  typewriting  will  not  be  entertained  unless  accompanied  by  a  duly  exe- 
cuted power  of  attorney  from  the  claimant  authorizing  such  attorney  to  appeal, 
and  will  then  be  accepted  as  sufficient  only  for  a  review  of  such  claim  on  its 
merits. 

Katie  Cotisens 400 

APPOINTMENT. 

See  Jurisdiction,  416. 

ATTORNEYS. 

See  also  Division  op  Pension,  233;  Practice,  206. 

Power. 

1.  When  a  claimant  dies  after  the  claim  has  been  rejected,  those  prosecuting  such 

claim  under  a  power  of  attorney  can  not  further  prosecute  said  claim  without 

first  procuring  a  power  of  attorney  so  to  do  from  those  succeeding  to  the  right. 

BaUs  T.  Certain 413 

2.  A  power  of  attorney  in  a  claim  for  pension  becomes  operative  only  from  the  time 

complete  evidence  of  its  proper  execution  is  filed  in  the  Bureau  while  the  claim 
is  pending  to  which  it  is  intended  to  apply. 

MielHiltm .' 27 

Forfeiture. 

3.  Where  an  attomev  has  rendered  no  material  service  in  a  claim  for  more  than  one 

year,  and  by  such  failure  is  in  default,  the  Bureau  may  properly  refuse  to 
accord  him  further  recognition,  although  the  claimant  has  not  appointed 
another  attorney  to  continue  the  prosecution  of  the  claim. 

Samuel  E.  Van  Antwerp 444 

BLINDNESS. 

See  Pathological  Sequence,  307. 

BURDEN  OF  PROOF. 

See  Evidence,  437;  Pathological  Sequence,  112. 

OATABBH  AND  GENERAL  PARALYSIS  OF  THE  INSANE. 

See  Death  Cause,  372. 

OERTIFIOATE  OF  DISABILITT. 

See  Evidence,  84. 

CIVILIAN  EMPLOYEES. 

See  Service,  226. 

COHABITATION. 

See  Division  of  Pension,  24;  Marriage,  146,  338. 

CONSTRUCTION  OF  STATUTES. 

See  Disloyauty,  248,  259;  Special  Act,  95. 

CONTINUANCE. 

See  Death  Cause,  313. 
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COlOiENCEMENT  ACT  JAKUABT  6,  1898. 

See  Fee,  75;  Increase,  290;  Practice,  304. 

Act  June  27,  1890. 

1.  Claimant  was  pensioned  from  date  of  his  second  medical  examination  upon  his 

original  application,  instead  of  from  the  date  of  application:  Held  to  be  error, 
and  that  his  pension  should  have  been  allowed  from  date  of  his  application. 
George  W.  Prentice 242 

2.  The  pension  was  properly  allowed  from  the  date  of  filing  the  supplementary  or 

amendatory  afiidavit,  inasmuch  as  it  was  manifestly  impossible  for  the  claimant 
to  prove  that  disease  of  heart  (independent  of  which  he  was  not  disabled) 
existed  at  the  time  of  filing  the  formal  prior  declaration.  The  rate  allowed  \& 
not,  in  the  opinion  of  the  Department,  commensurate  with  the  degree  of  the 
claimant's  inability  to  earn  a  support  by  manual  labor. 

Oscar  B.  Edivardn J  352 

3.  The  widow  executed  a  dei'laration  for  pension  December  24,  1900,  and  the  same 

was  filed  February  4, 1901,  from  which  latter  date  pension  was  allowed.  From 
this  action  she  appealed,  contending  that  it  should  be  allowed  to  commence  on 
the  date  of  executing  the  declaration  therefor.  A  pension  under  section  3  of 
the  act  of  June  27,  1890,  can  commence  only  from  the  date  of  filing  of  declara- 
tion in  the  Pension  Ofi^ce  subsequent  to  the  soldier's  death. 

Christine  Coamer  {tmdow) *^ 

Special  act,  Bection  4720,  B.  S. 

4.  As  this  pension  was  granted  by  special  act  of  Congress  and  the  act  did  not  specify 

the  date  at  which  pension  should  commence,  theBame  was  properly  commenced 
from  the  date  of  the  passage  of  the  act,  in  accordance  with  section  4720,  Revised 
Statutes  of  the  United  States. 

John  Vogler 331 


See  Evidence,  54;  Marriage,  333. 

DEATH  CAUSE. 

See  also  Pathological  Sequence,  105,  112. 

Catarrh  and  g'eneral  paralysis  of  the  insane. 

1.  The  cause  assigned  for  the  soldier's  death  on  January  14,  1900,  was  ** cerebral 
softening.'*  Some  time  prior  to  his  death  a  claim  for  increase,  signed  by  mark, 
was  filed  in  his  behalf  in  which  it  was  alleged  that  he  was  suffering  from 
** progressive  softening  of  the  brain,*'  due  to  the  naao-pharyngeal  catarrh  and 
resulting  deafness,  for  which  he  was  j)ensioned.  At  the  medical  examination 
held  thereunder  June  12,  1899,  it  developed  that  he  was  .suffering  from  the 
condition  known  as  "general  paralysis  of  the  insane,**  also  termed  ** paralytic 
dementia,  paretic  dementia,  general  paresis,  progressive  paralysis  of  the 
•  insane."  No  deafness  was  found  to  exist;  neither  was  there  any  disease  of 
the  auditory  apparatus.  His  widow  tileil  a  claim  for  pension  under  the  gen- 
eral law  based  on  the  alleged  ground  that  his  death  from  disease  of  brain 
was  due  to  his  military  service,  by  reason  of  such  death  cause  being  a  result 
of  said  pensioned  disabilities.  Both  of  these  claims  were  rejected,  but  in 
neither  instance  was  the  action  taken  error.  Extensive  suppurative  condi- 
tions of  the  no.se  and  frontal  sinuses,  or  of  the  middle  ears  and  mastoid  cells, 
especially  the  latter,  may  and  frecjuently  do  cause  abscess  of  the  brain,  the 
symptoms,  course,  pathology,  and  termination  of  which  are  sutficientiv  dis- 
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tinct,  as  are  also  its  etiologic  factors,  from  those  of  paretic  dementia  to  make 
a  differential  diagnosis  between  such  cerebral  lesions  comparatively  easy.  The 
clinical  picture  presented  was  one  of  paretic  dementia  and  not  of  brain 
abscess.  No  deafness  existed,  and  the  disease  of  brain  not  being  a  result  of 
catarrh  he  was  not  entitled  to  an  increase  in  rate,  and  the  cause  of  his  death 
not  having  been  incident  to  his  military  service  In  any  manner  whatever  his 
widow  has  no  title  to  a  pension  under  the  general  law. 

Hannah  L,  Hawke  ( uddow) 372 

Malaria. 

2.  The  appellant  is  pensioned  under  the  provisions  of  the  act  of  June  27,  1890,  pur- 

suant to  a  claim  filed  thereunder  July  10,  1890.  But  it  was  not  until  Decem- 
ber 15,  1897,  that  she  filed  a  claim  under  the  general  law,  from  the  rejection 
of  which  on  October  12,  1900,  her  appeal  in  the  premises  was  taken.  It  is 
fairly  well  established  that  the  soldier  contracted  malarial  fever  in  the  service 
and  was  treated  therefor  by  the  regimental  surgeon  in  the  summer  of  1864, 
but  not  in  hospital.  It  is  also  reasonably  well  establishecl  that  his  death  on 
August  24,  1871,  was  due  to  malarial  fever,  although  in  the  judgment  of  the 
Department  there  were  other  factors  which  were  at  least  contributing  or  com- 
plicating causes  of  his  death;  but  such  possible  or  probable  factors  in  the  cau- 
sation of  his  demise  are  eliminated  from  further  consideration,  as  the  Bureau 
appears  to  be  satisfied  that  death  was  due  to  malaria.  It  is  contended  that  the 
malaria  of  service  origin  was  the  cause  of  the  soldier's  death,  but  inasmuch  as 
the  evidence  and  the  facts  in  the  case  fail  to  show  the  existence  of  chronic 
malaria  (malaria  cachexia,  chronic  paludism)  during  the  time  intervening 
between  the  date  of  his  discharge  and  the  date  of  his  death,  such  contention  is 
untenable.  As  a  matter  of  fact  it  is  shown  that  no  such  condition  existed.  It 
is  just  as  true  that  all  cases  of  malarial  fever  do  not  become  chronic  as  it  is 
that  one  attack  of  such  disease  does  not  render  the  person  attacked  immune 
from  a  subsequent  attack;  and  when  it  is  considered  that  the  so-called  ** mos- 
quito theory''  as  to  the  propagation  of  malaria  is  accepted  as  a  demonstrated 
fact,  a  person  who  has  not  previously  had  the  disease  is  as  liable  to  be  inocu- 
lated therewith  as  is  one  who  had  suffered  from  a  prior  infection. 

Margaret  Christy  (widow) 313 

Poison. 

3.  The  soldier's  death  in  1899,  from  a  poisonous  dose  of  chloral  administered  by 

himself,  was  not  incident  in  any  way  to  his  military  service;  consequently  his 
widow  has  no  title  to  a  pension  under  the  general  law.  He  was  in  the  habit 
of  taking  said  drug  for  the  relief  of  insomnia  induced  by  disease  of  nervous 
system,  for  which  he  had  \)een  pensioned  under  the  act  of  June  27,  1890,  but 
not  under  the  general  law.  The  appellant  contends  that  the  insomnia  was 
really  caused  by  pain  due  to  hemorrhoids,  for  which  he  had  formerly  been 
pensioned  under  the  general  law,  and  that  his  death  was,  therefore,  indirectly 
due  to  his  military  service.  It  iS  immaterial,  however,  as  to  what  the  actual 
cause  of  the  insomnia  may  have  Ijeen  or  whether  the  overdose  of  chloral  was 
taken  by  mistake  or  with  suicidal  intent,  as  he  was  not  insane  as  a  result  of 
his  military  service,  but  was  sound  in  mind  if  not  in  body.  Citing  mother  of 
John  G.  Stack  (2  P.  D.,  153);  Ellen  Flynn,  widow  (8  P.  D.,  54);  Jessie  M. 
Whallan,  widow  (8  P.  D.,  131). 

Fanny  G.  Pomeroy  (widow) .--.- 342 

DEATH  OF  CLAIMANT. 

See  Attoknevsiiip,  4l'i. 
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DECIiABATION. 

See  also  Commencement,  352,  398. 

A  declaration  for  pension  executed  prior  to  discharge,  although  filed  subeequently, 
is  void  and  of  no  effect  as  the  foundation  of  a  claim. 

Minors  of  John  GUle^pie 280 

DECKEE. 

See  Marriage  and  Divorce,  460. 

DSMONSTBATION. 

See  Pathological  Sequence,  307. 

DEPENDENCE. 
Acts  June  27,  1890,  and  May  9,  1900. — Conatmction. 

1.  The  act  of  May  9, 1900,  amending  sections  2  and  3  of  the  act  of  June  27, 1890,  has 

no  retroactive  effect  or  operation  whatever,  and  a  pension  allowed  to  a  widow 
under  the  provisions  of  said  amendatory  act  can  commence  only  from  the  date 
of  filing  her  application  therefor  subsequent  to  the  date  of  its  approval.  It 
appearing  that  this  appellant  ivas  in  receipt  of  an  annual  income,  from  all 
sources  other  than  her  daily  labor,  of  at  least  $150,  her  original  application  for 
pension  under  the  third  section  of  the  act  of  June  27,  1890,  filed  prior  to  the 
passage  of  the  act  of  May  9,  1900,  was  properly  rejected  upon  the  ground  that 
she  was  hot  without  other  means  of  support  than  her  daily  labor  wuthin  the 
meaning  and  intent  of  said  section. 

Emma  J,  HcUlett  (widow) 31 

Dependent  parents. 

2.  An  alleged  dependent  mother  is  without  present  means  of  support  if  such  means 

of  support  consist  only  of  the  legal  and  moral  obligations  of  her  husband,  such 
obligations  being  conclusively  shown  to  be  productive  of  practically  nothing 
toward  her  support,  and  the  law  being  powerless  to  make  them  pro<iuctive; 
provided  always,  that  the  said  husband  has  no  property  which  can  be  made 
liable  for  such  support. 

Margaret  Kuhn  (mother) , 241 

3.  Claimant,  who  is  the  owner  of  ground  rent  leasehold  interests  in  the  city  of  Balti- 

more, Md.,  the  market  value  of  which  is  admitted  to  be  $2,693,  is  not  depend- 
ent within  the  meaning  of  section  4707,  Revised  Statutes,  as  amended  by  the 
first  section  of  the  act  of  June  27,  1890,  or  under  any  existing  law  relative  to 
dependent  parents. 

Ellen  McKen7)ey  (mother) 432 

'      Dependent  widows. 

4.  A  widow  who  is  possessed  of  a  yearly  income  of  $142.60  and  is  75  years  of  age 

is  not  dependent  within  the  meaning  of  the  act.     Case  distinguished  in  prin- 
ciple from  that  of  Emma  T.  Wangelin  (9  P.  D.,  76),  said  case  being  sustained. 
Hannah  Sherry  ( mdoiv) * 125 

5.  The  evidence  shows  that  this  claimant  has  a  means  of  support  which  if  conserved 

with  reasonable  care  would  produce  an  actual  net  income  in  excess  of  $250  per 
year,  and  she  is  not,  therefore,  entitled  to  pension  under  the  third  section  of 
the  act  of  June  27,  1890,  as  amended  by  the  act  of  May  9,  1900. 

Harriet  I).  Hovnrd  (wldotv) 448 


\ 
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Jee  DiacHAKGE,  346;  Dittsion  of  Pension,  24,  77,  134,  142,  143,  177, 180,  218,  422, 

424,  430. 

DISBABBSD  ATTOBKEY. 

See  Fee,  25. 


See  Appeal,  170;  Pathological  Sequence,  307. 


See  also  Declarations,  280;  Service,  237. 

Desertion. 

Dhe  claimant  having  deserted  from  a  prior  service  daring  the  war  of  the  rebellion, 
he  ifl  not  pennionable  under  the  act  of  June  27,  1^0;  and  his  honorable  dis- 
charge from  a  subsequent  service  can  not  be  considered  under  the  joint  resolu- 
tion of  July  1,  1902,  to  constitute  an  honorable  discharge  also  from  his  prior 
service,  as  said  subsequent  service  was'  for  less  than  six  months. 

Daniel  G.  PeUmon 346 

DISBASE  OF  EYES. 

See  Origin,  1. 

DISEASE  OF  BECTUM  AKD  T7SAEMI0  POISONINa. 

See  Pathological  Sequence,  153. 

DISIiOTAIiTY. 

Joint  resolution  of  July  1,  1002. 

1.  It  appearing  from  the  evidence  in  this  case  that  this  appellant  rendered  voluntary 

military  service  in  the  Confederate  army  during  the  war  of  the  rebellion  and 
that  he  enlisted  in  the  military'  service  of  the  United  States  after  the  1st  day  of 
January,  1865,  he  is  excluded  from  the  benefits  of  the  joint  resolution  of  Con- 
gress approved  July  1,  1902,  and  the  payment  of  pension  to  him  is  expressly 
prohibited  by  the  provisions  of  section  4716  of  the  Revised  Statutes. 

James  J,  Wade 128 

2.  The  claimant  was  grantedLa  pension  under  the  act  of  June  27, 1890,  on  December 

2, 1892,  which  he  drew  until  March  30, 1896,  when  his  name  was  dropped  from 
the  rolls  on  the  ground  of  disloyalty;  on  July  31,  1902,  he  filed  a  claim  for 
restoration  to  the  rolls  under  said  act,  and  was  granteil  a  pension  to  date  from 
the  filing  of  said  claim;  appeal  was  filed  in  which  it  is  contended  that  he  sliould 
have  been  granted  a  pension  from  the  date  he  was  droppe<l  from  the  rolls 
under  the  act  of  June  27, 1890,  setting  up  the  joint  resolution  approved  July  1, 
1902:  Heldf  that  the  joint  resolution  of  July  1,  1902,  is  not  a  granting  act,  but 
merely  removes  the  bar  to  paya  ent  of  money  on  account  of  pension  raised  by 
section  4716,  Revised  Statutes,  and  that  upon  the  removal  of  said  bar  claimant 
had  title  to  restoration  to  the  rolls  under  the  provisions  of  the  act  of  June  27, 
1890;  there  is  no  authority  of  law  in  this  case  for  commencing  pension  from 
any  other  date  than  from  the  date  of  filing  the  declaration  under  the  act  of 
June  27,  1890. 

John  Enfinger 249 


f 
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3.  The  first  section  of  the  joint  resolution  of  Congress  approved  July  1, 1902,  conad- 

ered  in  its  relation  to  the  second  and  third  sections  of  the  act  of  June  27, 1890, 
and  section  4716,  Revised  Statutes:  Held^  That  the  first  section  of  said  joint 
resolution  has  no  effect,  either  retrospectively  or  prospectively,  to  change,  alter, 
or  modify  the  conditions  of  pensionable  title  prescribed  by  the  second  and 
third  sections  of  said  act;  it  removed  only  the  prohibition  of  payment  con- 
tained in  section  4716,  Revised  Statutes,  title  being  still  based  on  and  deter- 
minable under  said  sections.  The  act  of  June  27,  1890,  provided  for  the  date 
of  commencement  of  pension  thereunder;  the  joint  resolution  did  not  alter 
such  provision  in  any  particular,  and  a  claimant  for  pension  under  said  act,  if 
entitled,  should  be  paid  from  the  date  provided  by  the  act  of  June  27,  1890. 
Mary  W,  Oraig  {widow) 259 

4.  The  soldier  served  more  than  ninety  days  during  the  war  of  the  rebellion  and  was 

honorably  discharged;  his  widow  is  entitled  to  pension  under  said  act  if  the 
other  essentials  of  title  are  present. 

Kerilla  Hedgsf>eih  (iddmi^ 349 

Disloyalty — ^Section  4716  of  the  Revised  Statutes — Joint  resolution  of 
July  1,  1902— Restoration. 

5.  The  exception  to  the  first  section  of  the  joint  resolution  of  July  1,  1902,  wherein 

it  is  stated  that  the  l^enefits  of  the  resolution  shall  not  apply  to  those  (soldiers) 
who  had  a  prior  Confeilerate  service  and  enlisted  in  the  military  service  of 
the  United  States  after  January  1,  1865,  applies  to  all  members  of  the  First, 
Second,  Third,  Fourth,  Fifth,  and  Sixth  regiments,  United  States  Infantrj',  as 
well  as  to  all  other  soldiers  who  had  a  Confederate  ser^'ice. 

Jamts  M.  Lawrence 395 

DISMISSAL. 

See  Division  of  Pensions,  270;  Practice,  40,  161,  176,  211,  347. 

DISTRICT  OF  COLUMBIA. 

See  Marriage,  234. 

DIVISION  OF  PENSION. 

See  also  Jurisdiction,  208;  Marriage,  236;  Moral  character,  383;  Necessitous 
CIRCUMSTANCES,  205;  Payment  op  pension,  22;  Practice,  176,  203,  206,  211,  247, 
299,  AND  542. 

Desertion. 

1.  First,  the  adjudication  of  a  claim  under  the  thir^l  proviso  of  the  act  of  March 

3,  1899,  as  a  (daiiii  under  the  first  proviso  of  said  act  is  error;  second,  i)en8ioner 
having  left  the  National  Soldiers'  Home  subsequent  to  the  date  on  which 
claimant  filed  her  said  first  application,  she  thereujwn  filed  a  claim  based  upon 
the  first  proviso  of  said  act  of  March  3,  181HJ,  alleging  desertion,  which  claim 
was  rejected  by  the  Bureau  on  the  ground  that  she  had  failed  to  prove  statu- 
tory desertion:  HeUlj  That  the  testimony  taken  on  special  examination  fairly 
shows  i>eiisi()ner  responsible  for  the  separation  from  his  w-ife,  and  that  his 
intemperate  habits  and  abuse  of  claimant  legally  justifie<l  her  in  refusing  to 
renew  the  suspended  marital  relations  terminated  by  his  desertion  September 
15,  1901. 

lAvengood  v.  Livengrtod 134 

2.  Pensioner's  contention  that  he  did  not  desert  (claimant,  Init  that  she  was  respon- 

sible for  the  sepamtion,  is  not  sustained  by  the  evidence,  she  Ix^ing  legally 
justified  in  her  refusal  to  renew  the  marital  relations  suspended  by  her  hus- 
band's conviction  of  adultery. 

Jlahiett  v.  Haiuei< 142 
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3.  Where  a  divorce  is  granted  the  husband  for  the  fault  of  the  wife,  and  she  vol- 

untarily assumes  the  exclusive  custody  ancl  control  of  their  minor  child,  the 
failure  of  the  father  to  contribute  to  the  support  of  the  child  while  deprived  of 
its  custody  does  not  constitute  desertion  of  such  child  within  the  meaning  of 
the  act  of  March  3,  1899. 

Bvzick  V.  Buzick 143 

4.  The  evidence  in  this  case  fails  to  show  desertfon  on  the  part  of  the  pensioner 

under  the  act  of  March  3,  1899,  the  separation  of  the  parties  being  the  result  of 
.    claimant's  desire  to  change  their  place  of  residence,  in  opposition  to  the  wishes 
of  pensioner,  and  make  her  home  with  her  children  instead  of  with  her  hus- 
band. 

Smith  \.  Smith 177 

5.  The  evidence  in  this  case  shows  that  claimant  is  the  wife  of  pensioner  and  that 

he  deserted  her  for  more  than  six  months  prior  to  the  date  on  which  she  filed 
her  application  under  the  act  of  March  3,  1899;  that  claimant  is  a  woman  of 
good  moral  character  and  in  necessitous  circumstances. 

Head\.  Head 180 

6.  The  question  of  marital  desertion  is  immaterial,  so  far  as  it  involves  the  wife's 

right  to  one-half  her  husband's  pension  under  the  second  or  third  proviso  of 
the  act  of  March  3,  1899.  (Medley  v.  Medley,  12  P.  D.,  490;  Adams  r.  Adams, 
Ibid.,  370;  and  Livengood  r.  Livengood,  13  P.  D.,  134.) 

Hayes  v.  Hayes 212 

7.  By  the  term  ** statutory  desertion,"  as  applied  to  the  act  of  March  3,  1899,  is 

meant  continuous  desertion  for  the  statutory  period  of  over  six  months  subse- 
quent to  the  passage  of  said  act.  The  evidence  in  this  case  not  only  fails  to 
establish  statutory  desertion  of  the  wife  by  her  husband,  within  the  meaning 
of  the  first  proviso  of  the  act  of  March  3,  1899,  but  also  fails  to  show  desertion 
by  pensioner  within  the  general  legal  definition  of  that  word  as  applied  to 
matrimonial  relations. 

yiartin  v.  Martin 430 

Failure  to  prosecute. 

8.  Claimant  filed  her  ai)plication  March  13,  1902,  for  one-half  her  husband's  pen 

sion  and  delayed  for  over  a  year  to  file  any  evidence  in  support  thereof.  The 
rejection  of  her  said  application  by  the  Buraau,  March  10, 1903,  on  the  ground 
that  she  had  failed  to  furnish  any  evidence  in  support  of  her  claim  was  not 
error.  Justice  to  the  i)eusioner,  as  well  as  to  the  meritorious  claimant,  requires 
that  there  l)e  no  unnecessary  delay  in  the  prosecution  and  adjudication  of 
claims  under  the  first  three  provisos  of  the  act  of  March  3,  1899.  Affidavits  as 
to  the  merits  of  the  claim  filed  after  an  appeal  to  the  Department  from  the 
final  action  of  the  Bureau  of  Pensions  can  not  be  properly  considered  on 
appeal.  (See  Rule  19  of  Practice. )  Since  May  21, 1902,  claimants  for  division 
of  pension  under  the  act  of  March  3,  1899,  are  required  to  file  with  their 
declarations  proof  in  support  thereof  of  sufidcient  evidence  to  establish  a  prima 
facie  case  under  said  act.  ( See  departmental  decision  in  the  case  of  Adams  v, 
Adams,  12  P.  D.,  370-378,  and  Bureau  order  of  May  21,  1902.) 

HandaUx.  Randall 411 

Marriag^e. 

9.  Under  the  laws  of  the  State  of  Ohio  claimant  has  proved  a  valid,  subsisting,  legal 

marriage  with  pensioner.  The  evidence  also  shows  that  pensioner  deserted 
claimant  for  more  than  six  months  prior  to  February  6,  1902,  the  date  on 
which  she  filed  her  ai)plication ;  that  she  is  a  woman  of  good  moral  character 
and  in  necessitous  circumstances. 

Forl/in  V.  Forhin ^ —  "^^>^ 


f 
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10.  Pensioner's  contention  that  claimant  drove  him  from  home  bv  her  abusive  Ian- 

guage  rests  solely  upon  his  own  testimony  and  is  not  sustained,  but  is  out- 
weighed by  other  evidence  in  the  case.  Pensioner's  ceremonial  marriage  to 
claimant  in  the  Statie  of  Indiana  in  1856  is  not  shown  to  be  ill^^al  because  of 
claimant's  prior  marriage  in  said  State  in  1846,  or  her  subsequent  marriage  to 
one  Hansford  Brown  in  said  State  of  Indiana  in  1875,  with  whom  she  cohabited 
until  his  death;  nor  by  pensioner's  subsequent  marriage  in  1869,  as  the  evi- 
dence shows  that  claimant's  marriage  to  pensioner  was  valid  and  has  not  been 
dissolved  by  death  or  divorce;  thus  outweighing  the  legal  presumption^  in 
favor  of  the  last  marriages. 

Brobstv.  Brobst 218 

11.  Pensioner's  contention  that  he  was  never  married  to  claimant  and  that  she  is 

not  his  lawful  wife  is  not  sustained  by  the  evidence,  which  fairly  establishes  a 
valid  marriage  under  the  laws  of  Pennsylvania. 

Sharkey  v.  Sharkey 297 

12.  Pensioner  deserted  his  minor  child,  aged  8  months,  April  17,  1894,  since  which 

time  he  has  failed  to  in  any  manner  contribute  to  its  support.  The  fact  that 
pensioner's  wife,  and  mother  of  their  said  minor  child,  procured  a  divorce 
from  pensioner  March  11,  1898,  on  the  ground  of  desertion,  and  was  by  the 
court  awarded  the  **care,  custody,  and  education"  of  their  said  child,  does  not 
br^k  the  continuity  of  pensioner's  desertion  of  the  child  or  release  him  from 
his  parental  duty  to  aid  in  its  maintenance  and  support,  he  being  the  party  at 
fault. 

Ihmn  V.  Dunn 422 

13.  A  decree  of  divorce  valid  on  its  face  should  be  accepted  as  conclusive  of  the 

marital  status  so  long  as  the  parties  to  the  suit  are  alive  and  the  courts  open  to 
them.  (See  Cooper  v.  Cooper,  13  P.  D.,  208,  and  Powell  v.  Powell,  13  P.  D., 
236.  J 

Lynch  v.  Lynch 447 

Necessitous  circumstances. 

14.  Pensioner  aged  61  years,  well  nourished,  not  wholly  incapacitated  from  earning 

his  support  by  manual  labor,  is  in  receipt  of  an  income  of  $204  per  annum. 
Claimant  is  58  years  of  age,  in  poor  health,  with  one  minor  child  under  16  years 
of  age  dependent  upon  her  for  support.  She  is  possessed  of  real  estate  aseeased 
at  $300  cash  valuation  and  personal  property  valued  at  about  $50:  Ueldy  That 
claimant  is  shown  to  be  in  *' necessitous  circumstances"  within  the  meaning  of 
the  act  of  March  3,  1899.  (See  departmental  decisions  in  the  case  of  Fisher  r. 
Fisher,  12  P.  D.,  336,  and  Pierce  v.  Pierce,  ibid.,  412-415.)  The  evidence 
further  shows  that  pensioner  deserted  claimant  for  more  than  eight  years 
prior  to  July  30,  1900,  the  date  on*which  she  filed  her  application  for  one-half 
his  pension  under  the  act  of  March  3,  1899;  that  said  desertion  has  l)e€n 
continuous,  and  that  she  is  a  woman  of  good  moral  character:  Hdd^  That 
claimant  is  entitled  to  one-half  her  husband's  pension  due  or  to  become  due 
said  pensioner  on  and  after  July  30,  1900  (deducting  payments  made  htr 
under  the  Bureau  adjudication  of  April  29, 1901 ),  in  accordance  witfi  the  depart- 
mental decision  in  the  case  of  Adams  t'.  Adams  (12  P.  D.,  370).  See  also  the  case 
of  Cooper  v.  Cooper  (ibid.,  163). 

Dusiin  V.  Dublin 77 

16.  The  evidence  in  this  case  fails  to  satisfactorily  show  that  claimant  is  in  necessitous 
circumstances  within  the  meaning  of  the  act  of  March  3, 1899.  Attorneys  pro- 
hibited from  appearing  for  both  parties  in  contested  cases  under  act  of  March 
3,  1899. 

Parker  v.  Parker 233 
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16.  Claimant  in  the  poesession  of  $2,300  worth  of  real  and  pereonal  estate  is  not  in 

neceesitoufi  drcnmstancee  within  the  meaning  of  the  act  of  March  3,  1899,  her 

« 

husband  being  over  77  years  of  age  and  his  means  of  support  limited  to  his 
pension  of  $10  per  month. 

Daugherty  v.  Doherty 302 

Payment. 

17.  The  provision  in  the  third  proviso  of  the  act  of  March  3,  1899,  that  one-half  the 

pension  '^ shall  be  paid  by  the  treasurer"  is  limited  to  those  cases  where  the 
treasurer  of  a  National  Soldiers'  Home  has  in  his  possession  funds  from  which 
the  payment  ordered  by  the  Commissioner  of  Pensions  can  be  made,  and  if  for 
any  reason  the  treasurer  has  no  such  funds  and  the  pensioner  has  ceased  to  be 
an  inmate  of  the  Home,  then  the  one-half  of  the  pension  to  which  claimant 
under  said  act  is  shown  to  be  entitled  should  be  withheld  from  future  accruing 
pension  and  paid  claimant  by  the  United  States  pension  agent  under  the  direc- 
tion of  the  Commissioner  of  Pensions.  Where  through  administrative  error  or 
mistake  the  pensioner  has  been  paid  the  one-half  his  pension  to  which  his 
wife  has  duly  established  her  legal  title,  the  amount  thus  erroneously  x>aid  him 
should  be  withheld  from  his  accruing  pension  and  paid  to  the  wife  under  the 
provision  of  the  act  of  March  3,  1899,  subject  to  the  limitation  of  Rule  16  of 
Practice. 

Tatonv.  TilUm ,• 363 

Practice. 

18.  An  application  under  the  first  proviso  of  the  act  of  March  3,  1899,  void  because 

prematurely  filed;  the  question  of  desertion  is  immaterial.  Pensioner's  conten- 
tion having  been  conceded  by  the  Bureau  and  the  $225  pension  unlawfully 
withheld  from  him  having  been  directed  to  be  x>aid  him  January  7,  1903,  his 
appeal  from  the  Bureau  action  of  April  2,  1900,  is  dismissed. 

Kilmer  \,  Kilmer 270 

19.  The  evidence  is  this  case  fails  to  satisfactorily  show  marital  desertion  on  the  part 

of  pensioner,  or  that  claimant  is  not  responsible  for  the  separation.  The  pro- 
vision of  Rule  of  Practice  19  that  "No  additional  evidence  upon  the  merits  of 
the  claim  should  be  filed  by  either  appellant  or  appellee,  or  considered  on 
appeal,''  does  not  apply  to  affidavits  filed  prior  to  the  appeal,  and  which  w^ere 
passed  upon  by  the  Bureau. 

Crumex,  Crume ^ 424 

Etoparation. 

20.  Voluntary  cohabitation  of  husband  and  wife  after  entering  into  an  agreement  for 

immediate  separation  operates  as  a  mutual  rescission  of  the  agreement.  ( Bishop 
on  Marriage,  Divorce,  and  Separation,  vol.  1,  par.  1302,  and  note  3;  Stewart 
on  Marriage  and  Divorce,  par.  191,  and  note  3;  Bouvier's  Law  Dictionary,  vol. 
2,  p.  580;  Kehr  v.  Smith,  20  Wall.,  31;  note  to  case  of  Stephenson  i?.  Osborne, 
90  Am.  Dec.,  369.) 

Frittsw  FritU.. 24 

21.  The  evidence  in  this  case  fails  to  show  that  pensioner  deserted  claimant  or  that 

she  was  legally  justified  in  leaving  him.  Separation  by  mutual  consent  is  not 
desertion.  (Harris  v.  Harris,  12  P.  D.,  7-12;  Coats  v.  Coats,  ibid.,  507,  and 
Smith  V.  Smith,  13  P.  D. ) 

Whitney  \,  WhUney 301 

DIVOBOE. 

See  Division  of  Pension,  422;  Jurisdiction,  208;  Marriage,  9,  236,  333;  Restora- 
tion, IIB,  4^5, 
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DIVORCE  DECKEE. 

See  Drv'iMiox  ok  Penmiox,  447. 

DIVOHCE  AND  BEKAKBIAGE. 

See  RKiMBrKSEMEXT,  201. 

DROPPING. 

See  Ori(4Ix,  1 ;  Restoration,  392. 

ENLISTMENT. 

See  Service,  41. 

ESTOPPEL. 

See  Fee,  25. 

EVIDENCE. 

See  also  Accrued  Pension,  181;  Advlterovs  Cohabitation,  357;  Appeal,  170; 
Death  Cause,  342;  Dependent  Parents,  241;  Division  op  Pension,  120,  142, 180, 
218,  233,  297,  301,  424,  447;  Marriage,  49,  59,  64,  90,  96,  146,  213,  234,  272,  333, 
402,  403;  Moral  Character,  383;  Nbce8sitou.s  Circumstances,  205;  Pathological 
Sequence,  112,  222,  307;  Practice,  203,  299,  344;  Rate,  362;  Service,  230,  288. 

Burden  of  proof. 

1.  The  evidence  in  this  case  does  not  conform  to  the  requirements  as  to  the  charac- 

ter and  quantity  of  proof  necessary  to  establish  claims  of  this  class.  As  it  does 
not  appear  from  the  evidence  that  the  ciaim  is  a  meritorious  one,  or  reason- 
ably probable  that  testimony  could  be  obtained  to  legally  establish  its  merits, 
such  a  prima  facie  case  as  contemplated  by  the  rules  of  the  Bureau,  which  have 
been  approved  by  the  Secretary  of  the  Interior,  governing  special  examinations 
has  not  been  presented.  The  enactments  of  Congress  relating  to  special  exam- 
inations conferred  no  new  rights  up>on  applicants  for  pension,  nor  do  they  in 
any  manner  shift  from  them  the  burden  of  legally  establishing  their  claims. 

John  E.  Xenry 437 

Record. 

2.  Appellant  was  discharged  from  the  service  on  a  surgeon's  certificate  of  disability 

which  recited  that  he  was  "incapable  of  performing  the  duties  of  a  soldier, 
because  of  a  fracture  of  the  carpal  bones  of  right  hand,  preventing  the  free  use 
of  the  same.  Injury  was  received  July  15,  at  Alexandria,  when  getting  on  a 
railway  train,  the  said  private  being  on  duty  at  the  time.'*  i/eW,  That  the 
presumption  is  that  the  surgeon  who  made  the  certificate  secured  his  informa- 
tion from  reliable  sources.  His  duty  was  to  make  a  true  record  of  the  facts 
recited  in  it.  The  presumption  that  he  performed  his  full  duty  in  that  regard 
is  so  strong  that  it  is  not  ovenrome  by  mere  probabilities. 

Tliomos-  F.  Gardi\er 84 

3.  Soldier  was  formerly  discharged  by  the  customary  certificate  of  discharge  after  a 

service  of  more  than  five  months,  as  shown  by  the  records  of  the  War  Depart- 
ment. In  the  absence  of  any  evidence  to  the  contrary  it  will  be  presumed  that 
he  8erve<l  ninety  days  or  more,  '*  actual  service,"  in  the  war  of  the  rebellion. 
The  widow  is  therefore  |)en9ionable.  The  conclusion,  determination,  or 
opinion  of  an  ofl[i(?er  of  any  other  department,  based  upon  evidence  not  before 
this  Department,  is  not  (competent  evidence  to  be  considered  in  the  determina- 
tion of  the  case. 

Catherine  J*ur(y/l  ( irldnu) 450 
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4.  The  pu])lic  rei'onl  as  to  the  cause  of  death  is  not  conclusive,  but  the  question  of 

death  cause  i.-«  one  of  fact  to  be  decided  upon  all  the  evidence,  and  the  medical 
referee's  conclusion  as  to  such  cause  is  generally  followed  by  the  Department 
when  baseil  upon  all  the  evidence  and  upon  facts  appearing  therein  reasonably 
and  fairly  warranting  it. 

William  Blaisdell  ( aecetuttfd) 465 

Opinion  evidence. 

5.  The  opinion  of  the  medical  referee,  while  generally  accepted  on  purely  medical 

questions,  is  not  conclusive,  but  is  advisory  only,  and  on  questions  of  mental 
capacity  and  of  facts  lying  within  the  range  of  common  observation  and  experi- 
ence his  opinion,  and  medical  testimony  generally,  is  not  entitled  to  any  greater 
weight  because  of  the  fact  of  his  or  the  witness  being  a  physician,  but  such 
questions  should  be  decidetl  upon  all  the  evidence  in  the  case. 

If 7//ia7/i  Blaisdell  (deceased) ...  465 

PresumptionB. 

3.  To  warrant  the  presumption  of  death  of  a  soldier  in  a  pension  claim  it  is  not  neces- 
sary to  show  the  *'  unexplaineii  absence  of  such  enlisteil  man  from  his  home 
and  family,"  as  provided  in  the  act  of  March  13,  1896,  but  proof  that  he  has 
not  been  heard  of  for  seven  years  by  those  (if  any)  who,  if  he  had  been  alive, 
would  naturally  have  heard  of  him  is  sufficient  to  warrant  the  presumption  of 
his  death,  unless  the  circumstances  of  the  case  are  such  as  to  account  for  his  not 
being  heard  of  without  assuming  his  death.  (Davie  r.  Briggs,  97  U.  S.,  628.) 
In  this  case  while  there  were  reasons  why  soldier  did  not  communicate  with 
his  wife,  yet  he  was  in  correspondence  with  his  brothers  and  sister  until  1874, 
when  it  is  supposed  he  was  killed  on  a  railroad,  and  promised  to  write  again, 
but  never  did,  and  these  facts  bring  the  caae  within  the  common-law  rule  of 
presumption  of  death  as  stated  in  Davie  r.  Briggs. 

Annie  Lynch  ( u*idmv) 54 

Weig^ht  of  evidence. 

f.  The  question  of  title  to  the  first-graile  rate  is  one  of  mixed  law  and  fact,  to  be 
decided  from  all  the  laws  in  pari  materia  on  the  one  hand  and  from  all  the  evi- 
dence on  the  other.  Insanity  does  not  of  itself  necessarily  entitle  to  either  the 
first-grade  or  the  intermediate  rate,  but  it  must  be  shown  that  the  disability 
or  disabilities  established  as  originating  in  line  of  duty  in  service  totally 
incapacitate  the  soldier  for  manual  labor,  and  also  necessitate  the  regular  or  the 
fre(juent  and  periodical  personal  aid  and  attendance  of  another.  The  evidence 
herein  shows  that  the  allowance  of  pension  at  the  first-grade  rate  in  January, 
1891,  was  erroneous  and  illegal,  as  it  included  disabilities  which  had  not  been 
establisheil  as  of  service  origin,  and  as  neither  total  incapacity  for  manual  lalx)r 
nor  regular  i)errJonal  aid  and  attendance  of  another  jHjrson,  within  the  meaning 
of  the  law  as  construwl  by  the  Department,  existed  by  reason  of  the  only  cause, 
sciatic  rheumatism,  nhown  to  have  originated  in  line  of  duty  in  service,  and 
that  the  rate  was  i>roj)erly  reduced  to  $10  per  month  from  July  4,  1893,  neither 
such  incapacity  for  labor  nor  such  need  of  aid  and  attendance  having  existed 
since  that  date  from  said  cause.  The  soldier's  mental  disease  or  infirmity  is 
shown  to  have  had  no  probal>le  or  possible  jiathological  connection  wnth  said 
di>oaso  on  account  of  which  he  was  properly  pensionable,  sciatic  rheumatism, 
nor  any  connection  otherwise  with  his  military  service,  but  is  shown  to  have 
been  prolmbly  due  to  other  and  nonservice  causes.  A  bare  preponderance  of 
testimony  is  ndt  sufficient  to  establish  fraud,  but  there  must  l)e  such  clear  and 
ample  preponderance  as  to  satisfy  the  mind  and  conscience  of  the  fact  of  fraud. 
It  is  error  to  omit,  on  s{>ecial  examination  of  a  claim,  to  cross-examine  pro- ' 
curable  witnesses  whose  affidavits  prima  faeve  «a\2Lb\\*Vv  vxv^Vv  ^'alvwv. 

mWajn  niahdell ^'^ 
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FATLXTBE  TO  PBOSEOI7TE. 

See  Division*  of  Pensions,  411. 


1 


Diflbarred  attorney. 

1.  When  a  claimant,  pending  the  disbarment  of  his  attorney  of  record,  emploju 

another  attorney  who  prosecutes  the  claim  to  final  adjudication,  no  fee  will  be 
certified  to  the  disbarred  attorney  upon  his  restoration  to  practice,  but  his 
disbarment  will  operate  as  an  estoppel  to  l>ar  any  claim  for  fee. 

Edivard  S.  Murray - 25 

lamitation — Order  864. 

2.  When  certificate  issues  to  allow  pension  in  a  claim  subsequently  to  the  date  of 

the  promulgation  of  order  No.  354  and  more  than  three  years  elapse  before 
an  attorney  interested  in  the  case  files  a  request  for  fee,  the  Bureau  may  prop- 
erly decline  to  consider  his  title  thereto. 

Hezekiah  Miller 39 

3.  When  in  a  claim  certificate  issues  to  allow  pension  prior  to  January  15, 1898,  the 

date  of  the  promulgation  of  order  354  of  the  Commissioner  of  Pensions,  and 
more  than  three  years  have  elapsed  from  said  date  before  an  attorney  for  the 
first  time  since  the  allowance  of  the  claim  directs  the  attention  of  the  Bureau 
bv  calls  for  status  or  other  method  to  the  consideration  of  his  title  to  fee  on 
said  issue,  the  Bureau,  under  said  order,  may  properly  refuse  to  consider  lufl 
title  thereto. 

Mary  A.  Goodman 37 

Berating. 

4.  For  services  in  a  claim  for  rerating  under  any  act,  an  attorney  who  has  been  paid 

a  fee  for  prosecuting  a  soldier^s  original  claim  thereunder  is  not  entitled  to  an 
additional  fee  when  the  claim  for  rerating  is  based  upon  a  right  existing  at  the 
time  said  attorney  made  his  contract  to  prosecute  the  original  claim,  it  being 
his  duty  under  said  contract  to  secure  for  the  soldier  the  correct  rate  of  pension 
from  the  proper  time. 

Reuben  Merryman 75 

FOBFEITUBE. 

See  Attorneys,  444. 

FBATID. 

See  also  Division  of  Pension,  447;  Marriage,  236,  460;  Reimbursement,  13. 

Section  4720,  B.  S. 

No  appeal  lies  to  the  Secretary  of  the  Interior  from  the  action  of  the  Commis- 
sioner of  Pensions  suspending  payment  of  pension  under  the  provisions  of 
section  4720  of  the  Revised  Statutes  for  fraud  in  procuring  a  special  act  until 
the  propriety  of  repealing  such  special  act  can  be  considered  by  Congress. 
,     Henry  E.  Van  Trees 428 

GOOD  FAITH. 

See  Marriage,  98. 

atTNSHOT  W0T7NB  AND   PABALTSIS  AGITAirS. 

See  Pathoukjical  Sequenxe,  107. 


bee.  M\RH\x<.\v.,  S^. 
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ILIilNOIS. 

See  Marriage,  68. 

^  IMPEDIMENT. 

See  Marriage,  57,  59,  90,  402.   • 

INCOME. 

See  Dependence,  125,  448. 

INCBEASE. 

3e  also  Appeal,  170;  Pathological  Sequence,  107;  Practice,  304;  Reimbursement, 

13;  Rbrating,  283. 

Acts  of  March  4,  1890,  and  July  14,  1892. 

L.  The  objective  conditions  manifested  at  the  medical  examination  made  of  the  sol- 
dier November  30,  1900,  pursuant  to  his  claim  for  increase  filed  June  14,  1900, 
when  he  was  pensioned  at  the  second-grade  rate  for  **  chronic  diarrhea,  and 
disease  of  mind  and  nervous  system,  result  of  sunstroke,"  were  such — when 
considered  in  connection  with  the  collateral  facts  adduced  in  the  case — as  war- 
ranted the  allowance  of  the  $50  rate  from  the  date  of  said  examination. 
Under  authority  vested  in  her  by  the  rule  laid  down  in  the  case  of  Joel  Ames, 
insane  (8  P.  D.,  171),  and  in  several  other  cases,  his  wife,  as  next  friend,  filed 
a  claim  for  the  rerating  of  his  invalid  claim  from  the  date  of  its  original  allow- 
ance, contending  that  he  was  entitled  to  either  the  $50  rate  or  the  $72  rate 
from  said  date.  This  contention  is  untenable,  as  by  the  express  terms  of  the 
acts  of  March  4,  1890,  and  July  14, 1892,  respectively,  the  rate  provided  by  the 
former  act  can  only  be  allowed  in  such  cases  as  the  one  at  bar  from  the  date  of 
the  certificate  of  an  examining  sui>?eon  or  boanl  of  surgeons,  showing  title  to 
such  rate,  and  the  allowance  of  the  rate  prescribed  in  the  latter  act  is  prohib- 
ite<i  from  any  date  prior  to  the  date  of  such  a  certific-ate.  Title  to  the  $72  rate 
was  not  shown;  and  inasmuch  as  the  allowance  of  the  $50  rate  has  been 
directed  in  the  soldier's  claim  for  increase,  no  other  readjustment  of  rates  is 
warranted. 

Patrick  Mallon  {decewfed) 290 

2,  The  appellant  is  now,  and  has  been  since  March  3,  1883,  pensioned  at  the  rate  of 
$30  per  month  (second  grade)  for  "  disease  of  heart  and  injury  of  left  knee." 
In  1889,  pursuant  to  certain  facts  brought  to  light  by  the  evidence  adduced  af 
a  special  examination  held  in  the  premises,  his  name  was  dropped  from  the 
rolls,  but  it  was  promptly  restored  thereto  by  direction  of  the  First  Deputy 
Commissioner  of  Pensions,  upon  a  review  of  the  same  evidence  and  upon  the 
same  set  of  facts  that  caused  the  said  action  of  dropping.  While  the  action  of 
restoration  does  not  clear  the  case  from  the  cloud  resting  upon  it,  the  appellant 
is,  nevertheless,  under  the  rule  laid  down  in  the  case  of  William  Wilson  (10 
P.  D.,  232),  entitled  to  whatever  increase  in  rate  the  degree  of  disability  due 
to  pensioned  causes  may  warrant,  so  long  as  his  name  is  permitted  to  remain 
upon  the  rolls.  In  the  judgment  of  the  Department,  the  personal  aid  and 
attendance  of  another  person,  shown  to  be  required  in  this  case  by  reason  of 
said  causes,  brings  the  case  within  the  purview  of  the  provisions  of  the  act  of 
July  14,  1892,  and  consequently  warrants  the  allowance  of  the  $50  rate  from 
the  date  of  the  certificate  of  the  medical  examination  held  pursuant  to  the 
claim  for  increase,  from  the  rejection  of  which  the  appeal  was  taken. 

Jonea  A,  Henderson 455 

INCUBATION. 

See  Incurrence,  'ib^. 
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INCX7BBJBN0E. 

■    See  Death  Cause,  313. 

Line  of  duty. 

The  rejection  of  the  claim  for  typhoid  fever  and  alleged  resulting  difieafie  of  eyes 
and  lungs  upon  the  ground  that  the  same  was  not  incurred  in  line  of  doty, 
claimant  being  absent  from  his  command  on  verbal  furlough  at  date  of  incur- 
rence, was  improper,  inasmuch  as  it  is  not  impossible  that  the  incubation  stage 
of  said  fever  may  have  extendeil  beyond  the  date  of  the  furlough.  The  claim 
is  therefore  returned  for  readjudication,  treating  disease  of  eyes  and  typhoid 
fever  and  alleged  results  thereof  as  distinct  affections. 

Arthur  O.  Mellinger 358 

INDIANA. 

See  Marriage,  333. 

INDIANS. 

See  Marriage,  .368. 

INFIiAMMATION  OF  BliADDEB  AND  HEBNIA. 

See  Pathological  Sequence,  184. 

INSANE  PEBBONS. 

See  Increase,  290. 

INSANTTT. 

See  Evidence,  465;  Pathological  Sequence,  105. 

JTJBISDICTION. 
Divorce. 

1.  Claimant  should  test  the  validity  of  her  husband's  allied  fraudulent  divorce  in 

the  court  where  the  divorce  was  procured  or  impeach  its  validity  by  proper 
proceedings  in  another  court.  Public  policy  and  administrative  duty  require 
that  questions  of  this  nature  should  be  left  to  the  courts  and  that  parties  ques- 
tioning the  validity  of  a  decree  or  judgment  of  a  court  of  general  jurisdiction 
over  the  subject-matter,  collaterally,  in  a  proceeding  of  this  nature  should  be 
relegated  to  the  courts  for  their  remedy. 

Christine  Coojyer  v.  Joel  S.  0*oper 208 

Secretary  of  the  Interior. 

2.  There  is  no  statute  inhibiting  one  administration  from  re\iewing  the  action  of  a 

past  administration,  and  the  Department  may  not  make  any  such  inhibition. 
The  Department  may,  however,  in  the  interests  of  goo<l  administration  and  on 
grounds  of  public  policy,  properly  and  lawfully  refuse  such  review  except  on 
error  or  gross  injustice  ai)i)earing  on  the  face  of  the  record  or  clearly  demon- 
strated in  a  motion  for  reconsideration.  Failure  by  the  Department  to  enter- 
tain as  a  motion  for  reconsideration  a  guardian's  letter  setting  forth  facts 
sufficient  under  the  rules  to  constitute  a  valid  motion  for  reconsideration  of  a 
decision  adverse  to  such  guardian's  ward  is  such  error  as  will  be  corrected, 
after  the  ward's  death,  on  motion  regularly  made  by  one  entitled  to  claim  the 
latter' s  accrued  pension.  In  exercising  such  power  of  review  one  administra- 
tion may  not  disturb  the  action  of  a  past  administration  so  as  to  affect  pension 
already  paid  thereunder,  unless  fraud  or  mistake  of  fact  be  shown;  but  an 
erroneous  judgment  on  the  evidence  may  be  corrected,  by  any  succeeding 
administration,  so  far  as  regards  future  pension.     The  Commissioner  of  Pen- 
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8iona  has,  with  the  consent  and  under  the  supervision  of  the  Secretary  of  the 
Interior,  full  power  at  any  time  to  increase  or  to  reduce  a  pension  according 
to  right  and  justice,  subject  only  to  certain  provisions  as  to  notice  and  hearing, 
and  it  is  his  duty  to  reduce  or  to  withdraw  pension  when  it  is  shown  to  be 
contrary  to  a  clear  and  unambiguous  law  as  to  which  no  misconstruction  is 
possible. 

mUiamBlaudeU 465 

Secretary  of  War. 

The  Secretary  of  War  has  the  power  and  authority  under  the  Constitution,  as 
interpreted  by  the  Supreme  Court,  under  regulations  of  the  War  Dejwrtment 
approved  by  the  President,  to  appoint  an  officer  to  fill  an  office  created  by  act 
of  Congress,  when  the  appointment  is  not  otherwise  provided  for.  A  vete- 
rinary sui^geon  is  not  a  civil  employee,  but  an  officer  within  the  meaning  of 
paragraph  1,  section  4693,  Revised  Statutes  of  the  United  States. 

Margaret  J.  JVeacy 416 

JOINT  BESOLXTTION  OF  JTTLT  1,  1902. 

See  Discharge,  346;  Disloyalty,  128,  248,  259,  349. 


See  Marriage,  64. 

LEaiTIMACY. 

See  also  Marriage,  368,  541. 

the  State  of  Miasouri  children  bom  of  an  illegal  marriage  can  inherit  and  transmit 
by  descent  the  same  as  if  bom  of  lawful  marriage,  and  it  is  held  that  the 
minors  in  this  case  are  legitimate  for  pensionable  purposes. 

Minors  of  Harvey  Perkins 414 

LIGHTNINa  STBOXE  AND  PABAIiTSIS. 

See  Pathological  Sequence,  162. 

LIMITATION. 

See  Fee,  37,  39. 

LINE  OF  DUTY. 

See  Incurrence,  358. 

LOXnSIANA. 

See  Marriage,  98. 

MATiATlTA.  ' 

See  Death  Cause,  313. 

MARITAL  DESSBTION. 

See  Division  op  Pension,  212. 

MABRIAGE. 

e  also  Division  of  Pension,  120,  218,  297;  Legitimacy,  414;  Minor's  Pension, 

151;  Restoration,  441. 
Cohabitation. 

,  The  evidence  in  this  case  shows  that  the  relations  which  existed  between  the 
deceased  soldier  and  this  appellant  prior  to  their  public  ceremonial  marriage, 
July  21,  1892,  were  not  matrimonial,  but  unlaYflwl  aivi\  V\\^!dV^xA^\$s.Xka\.^^'^- 
P.  D.—voL.  13—02 36 
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stitute  a  common-law  marriage.  The  appellant,  having  married  the  eoldier 
subsequent  to  the  passage  of  the  act  of  June  27,  1890,  has  no  title  to  pension 
thereunder  as  his  widow. 

Mary  Newland  (as  widow) 338 

Decree  of  nullity. 

2.  Claimant  married  soldier  in  1859  and  lived  with  him  as  his  w^ife  until  his  enlist- 

ment in  1863,  but  never  live<l  with  him  thereafter.  She  filed  a  suit  for  divorce 
from  soldier  in  1865,  but  the  same  was  never  further  prosecuted.  In  October, 
1866,  she  sued  out  a  warrant  against  one  Penebacker,  chaiiging  him  with  bas- 
tardy and  being  the  father  of  her  male  child  bom  May  27, 1866.  On  February 
7,  1868,  soldier  was  granted  a  divorce  from  claimant  on  the  proved  allegatioiu 
of  adultery,  personal  service  being  had  on  claimant,  as  shown  by  the  record, 
and  the  issue  being  fully  tried.  Soldier  died  July  20,  1873,  lea\4ng  a  second 
wife,  who  died  in  October,  1877,  and  one  child,  Lottie,  under  16  years  of  age. 
Claimant  filed  a  claim  for  pension  under  the  general  law  as  widow  of  soldier  in 
June,  1886,  which  was  rejected  in  April,  1894.  In  December,  1895,  and  May, 
1896,  John  A.,  soldier's  son  by  claimant,  and  Lottie,  his  daughter  by  his  second 
wife,  filed  their  declaration  for  pension  under  the  general  law,  which  was 
allowed  June  17,  1897.  On  August  26,  1899,  the  decree  of  divorce  theretofore 
granted  was  set  aside  and  declared  null  upon  the  ground  that  on  the  face  of 
the  papers  the  court  had  no  jurisdiction  in  the  matter,  and  on  the  further 
ground  that  fraud  had  been  perpetrated  by  soldier,  the  libelant;  the  decree 
further  stated  that  the  purpose  of  the  petition  was  to  aid  the  petitioner  in  the 
prosecution  of  a  pension  claim  against  the  United  States  Government,  and 
further  showing  while  the  lack  of  jurisdictional  facts  did  not  necessarily  render 
the  decree  void,  yet,  fraud  having  been  shown,  the  decree  was  vacated:  Hddj 
That  said  decree  of  divorce  having  been  the  cause  that  led  to  the  payment  of 
pension  to  claimant's  son  and  soldier's  daughter,  and  the  Government  being 
shown,  by  the  petitioner's  allegations,  to  be  an  interested  party,  and  not  having 
been  notified  of  the  nullity  proceedings,  the  Department  refuses  to  be  bound 
by  the  decree  of  nullity.     (Case  of  Frances  MonhoUand,  7  P.  D.,  494.) 

Mary  Gembe  (alleged  widoiv) 460 

Evidence. 

3.  Claimant  and  soldier  continued  to  live  and  cohabit  together  as  husband  and  wife 

for  ten  years  after  the  death  of  his  first  wife  and  up  to  the  time  of  his  death, 
during  which  time,  and  for  fifteen  years  prior  thereto,  they  were  generally 
reputed  and  acknowledged  to  be  husband  and  wife:  Heldy  That  under  the  laws 
of  Missouri  a  contract  of  marriage  between  the  parties  subsequent  to  the  death 
of  soldier's  first  wdfe  may  be  presumed,  and  hereby  is  presumed,  and  appellant 
is  the  lawful  widow  of  soldier. 

Catherine  Jacobs  {widow) 59 

4.  The  evidence  fails  to  satisfactorily  account  for  either  the  death  or  divorce  of  the 

officer's  two  former  wives,  and  the  whole  history  of  the  case  fails  to  warrant  a 
presumption  that  the  marriage  with  claimant  was  a  legal  one.  The  Govern- 
ment  is  not  called  upon  or  required,  in  a  pension  claim,  to  prove  any  issue; 
and  in  the  case  of  a  disputed  marriage  the  burden  of  proof  does  not  shift  to 
the  Government  to  prove  the  illegality  of  any  marriage.  The  Government  \b 
neither  a  defendant  nor  contestant  in  a  pension  claim,  but  is  required,  under 
the  law,  to  ])a.ss  upon  the  evidence  in  such  a  claim,  subject  to  the  rules  and 
laws  which  universally  obtain.  Any  statement  to  the  contrary  effect  in  the 
opinion  in  the  case  of  Jeannette  Burton  (9  P.  D.,  31)  is  hereby  expressly  over- 
ruled. 

Mary  J,  GiUHand  {undow) 90 
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5.  The  evidence  of  claimant  and  three  witnesses  that  heard  the  fact  of  claimant's 

first  husband's  (Gavin)  death  from  drowning  from  McLean  and  Cahoe,  claim- 
ant's last  husband  (both  now  dead),  who  were  with  said  Gavin  at  the  time  of 
the  drowning  and  who  immediately  on  their  return  conveyed  the  information 
to  the  claimant  and  the  neighbors,  and  the  fact  that  said  Gavin's  daughter 
grew  to  womanhood  believing  that  her  father  came  to  his  death  as  stated  by 
these  deceased  persons,  sufi&ciently  established  the  death  of  such  person,  the 
declarations  of  these  witnesses  in  their  lifetime  being  so  connected  with  the 
principal  fact  under  inyeetigation  that  they  are  admissible  as  original  evidence. , 
(1  Green.  Ev.,  sec.  108.) 

Susan  Cahoe  {mdow) 96 

6.  A  Hjiecial  examiner's  report  as  to  the  fact  and  purport  of  a  probate  court's  find- 

ing as  to  claimant's  marital  status,  with  corroborative  sworn  testimony  of  the 
probate  judge  who  made  such  finding  and  of  the  party  who  procured  the  tes- 
timony on  which  it  was  based,  is  sufficient  introduction  in  evidence  in  a  pen- 
sion claim  of  said  finding  when  no  contest  as  to  it  is  made  and  when  the 
claimant  against  whom  it  was  made  admits  it.  Such  finding  is  not  a  law  of 
the  State  within  the  meaning  of  the  act  of  August  7,  1882,  and  is  not  binding 
upon  the  Department  in  the  adjudication  of  such  claim;  but  as  a  rule  it  wnll 
be  followed  when  rendered  by  a  competent  tribunal  and  is  valid  on  its  face. 
The  word  "laws"  as  used  in  the  act  of  August  7,  1882,  providing  that  mar- 
riages shall  be  proven  in  pension  claims  to  be  legal  marriages  "according  to  the 
laws"  of  the  place  where  the  parties  resided,  should  be  "limited  to  local  stat- 
utes (and  their  construction  by  the  local  tribunals)  and  local  usages"  having 
the  force  of  laws.  (Swift  r.  Tyson,  16  Pet.,  18.)  Secondary  evidence  as  to 
the  contents  and  purport  of  lost  records  is  admissible  on  proof  of  the  loss  of 
such  records.  The  evidence  herein  shows  this  soldier  was  married  prior  to  1  ifl 
marriage  to  the  claimant;  that  his  first  wife  was  living  at  the  time  of  his  death, 
and  that  she  was  found  by  the  probate  court  administering  his  estate  to  be  his 
widow.  This  claimant  is  not,  therefore,  entitled  to  pension  as  widow,  she  not 
having  established  a  valid  marriage  according  to  the  laws  of  the  State  of 
Maine,  where  she  and  soldier  resided. 

Diana  M.  Dana.. 272 

7.  The  evidence  fails  to  show  satisfactorily  that  the  two  former  marriages  of  the 

claimant's  alleged  husband  were  illegal  or  have  been  dissolved  by  either  death 
or  divorce.     (Mary  J.  Gilliland,  13  P.  D.,  90. ) 

Mary  Marsh  {as  widow) 402 

Indians. 

8.  Marriages  according  to  tribal  custom  are  valid  in  the  Cherokee  Nation  of  Indians, 

and  according  to  such  custom  no  form,  rite,  or  ceremony  is  essential  to  the 
validity  of  such  marriages,  the  mere  taking  up  and  living  together  as  husband 
and  wife  of  a  man  and  a  woman,  neither  having  a  former  wife  or  husband  liv- 
ing, being  sufficient  to  constitute  such  relation  a  customary  marriage.  The 
evidence  herein  shows  this  claimant's  parents  were  married  according  to  said 
tribal  custom,  and  that  she  is  the  soldier's  legitimate  child,  but  as  the  widow, 
-  her  mother,  is  yet  living,  and  has  not  forfeited  her  pensionable  status,  appellant 
has  no  title  to  pension,  and  her  claim  was  properly  rejected  on  this  ground. 

Minor  of  Rabbit  Bunch 368 

Fraud. 

9.  Pensioner  procured  a  decree  of  divorce  in  the  State  of  Indiana,  the  wife  being  a 

resident  of  the  State  of  Ohio.  No  notice  of  the  divorce  proceedings  was  served 
upon  the  wife,  and  she  did  not  appear.    Claimant  should  test  the  validity  of 


564  IKDEX   TO   DE0TSI0N8. 

her  hosband'a  alleged  fraudulent  divorce  in  the  court  where  the  divorce  was 
procured,  or  impeach  its  validity  by  proper  proceedings  in  another  court. 
Public  policy  and  administrative  duty  require  that  questions  of  this  natore 
should  be  left  to  the  courts  and  that  parties  questioning  the  validity  of  a  decree 
or  judgment  of  court  of  general  jurisdiction  over  the  subject-matter,  collater- 
ally, in  a  proceeding  of  this  nature,  should  be  relegated  to  the  courts  for  their 
remedy. 

Pmv€ll\,  PoxveU 236 

In  Biatrict  of  Columbia. 

10.  Whether  the  claimant  and  soldier  were  married  in  Ireland  or  not,  there  is  suffi- 

cient proof  of  common-law  marriage  in  the  District  of  Columbia;  therefore  the 
claim  was  improperly  rejected. 

Bridget  Butler  (mdaw) 234 

In  Indiana. 

11.  It  is  settled  law  in  Indiana  that  when  a  marriace  has  been  consummated  in 

accordance  with  the  forms  of  law  it  is  presumed  that  no  legal  impediment 
existed  to  the  parties  entering  into  such  marriage,  and  the  fact,  if  shown,  that 
either  or  both  of  the  parties  have  been  previously  marrieil,  and  that  such  wife 
or  husband  of  the  first  marriage  is  still  living,  does  not  destroy  the  prima  facie 
legality  of  the  last  marriage.  The  presumption  in  such  cases  is  that  the  former 
marriage  has  been  legally  dissolved  and  the  burden  that  it  was  not  rests  upon 
the  party  seeking  to  impeach  the  last  marriage.  ( Wenning  et  al.  r.  Teeple  et 
al.,  144  Ind.,  189.) 

ChrxHena  E,  AUbum  (tmdow) 3S3 

In  Kentucky. 

12.  A  marriage  duly  and  formally  entered  into  is  presumed  to  be  valid;  and  slight 

evidence  is  held  sufficient  to  warrant  a  finding  of  fact  that  death  of  a  prior  con- 
sort occurred  within  a  period  of  seven  years  prior  to  such  marriage,  when  such 
fact  is  essential  to  make  it  valid. 

Nancy  Xolen  (widmv) 64 

In  Louisiana. 

13.  Under  the  laws  of  I^uisiana  a  putative  second  marriage  is,  in  all  respects  and  to 

all  intents  and  purposes,  a  valid  marriage  until  actually  declared  by  a  compe- 
tent court  to  be  null  and  void,  and  if  not  so  declared  prior  to  the  death  of  one 
of  the  parties  thereto,  it  may  not  be  after  the  death  of  such  party  so  as  to  affect 
any  rights  existing  at  the  time  Of  death  based  on  such  marriage.  There- 
fore claimant  having  marrie<l  the  soldier  in  good  faith,  believing  her  former 
husband  to  be  dead  (no  information  to  the  contrary  appearing),  such  marriage 
was  sufficient  to  constitute  lier  his  widow  for  pensionable  purposes.  As  claim- 
ant is  shown  to  have  l)een  guilty  since  about  May  11,  1892,  of  open  and  notorious 
adulterous  cohabitation,  pension  allowable  under  her  claim  filed  September  1, 
1891,  under  the  act  of  June  27,  1890,  should  be  terminated,  and  her  claims 
filed  sul)i?equent  to  May  11,  1892,  should  be  rejected  on  the  ground  of  such 
cohabitation. 

Peggy  Tfumuis  {widow) -  98 

14.  Claimant  and  soldier,  slaves,  lived  together,  with  their  master's  consent,  as  hus- 

band and  wife,  for  several  years  prior  and  up  to  said  soldier's  enlistment 
Soldier  die<l  in  the  service  subsequent  to  the  adoj)tion  of  the  constitution  of 
Louisiana  of  July  23,  1864.  After  soldier's  death  claimant  cohabited  with 
several  men,  one  of  them,  George  Pierce,  for  thirteen  years,  both  acknowleilg- 
ing  and  claiming  to  be  husband  and  wife:  Ileldj  That  her  marriage  to  soldier  is 
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sufficiently  proved  under  section  4705  of  the  Revised  Statutes  and  the  laws  of 
Louisiana,  and  on  his  death  she  became  his  widow;  that  her  adulterous  cohab- 
itation prior  to  the  passage  of  the  act  of  August  7, 1882,  except  with  Pierce,  was 
no  bar  to  widow's  pension;  and  that  her  cohabitation  with  Pierce  as  his  wife 
for  thirteen  years,  during  which  time  they  were  recognized  by  their  friends 
and  neighbors  as  husband  and  wife,  will  be  taken  as  evidence  that  they  were 
married  from  the  commencement  of  such  cohabitation,  and  her  pension  should 
cease  at  that  date. 

Hester  A.  Irighams  (vjidcw) 173 

In  Karyland. 

15.  Ck>mmon-taw  marriages  have  not  been  and  are  not  recognized  as  valid  in  Mary* 

land,  but  while  there  can  not  be  a  valid  marriage  without  a  religipus  ceremony, 
such  marriage  may  be  proved  without  the  testimony  of  witnesses  who  were 
present  at  the  ceremony;  that  is,  by  general  reputation,  cohabitation,  and 
acknowledgment.  When  these  exist  it  will  be  inferred  that  a  religious  cere- 
mony has  taken  place,  and  this  proof  will  not  be  invalidated  because  evidence 
can  not  be  obtained  of  the  time,  place,  and  manner  of  the  celebration  of  the 
marriage.  (Richardson  v.  Smith,  80  Md.,  1889.)  In  this  case  it  is  shown  that 
soldier  cohabited  with  one  Harriet  Bordley  prior  to  his  marriage  to  claimant; 
such  cohabitation  was  terminated  many  years  ago,  and  soldier's  friends  and 
relatives,  who  lived  but  a  short  distance  from  him,  were  ignorant  of  any  mar- 
riage to  the  Bordley  woman.  Cohabitation  alone,  under  the  circumstances  of 
this  case,  will  not  warrant  the  presumption  of  a  marriage  by  a  religious  cere- 
mony between  soldier  and  Harriet  Bordley,  and  claimant  must  therefore  be 
held  to  be  soldier's  widow. 

Eliza  Chase  {widow) 49 

16.  Appellant  and  soldier  coliabited  as  slaves  until  soldier's  enlistment.     When  sol- 

dier returned  from  his  service  he  was  accompanied  by  one  Jane,  who  it  is 
claimed  was  married  to  him  by  a  ceremony  in  North  Carolina,  and  he  and 
Jane  cohabited  as  husband  and  wife  until  his  death.  In  the  State  of  Mary- 
land, where  this  appellant  and  soldier  resided  during  their  cohabitation,  no 
marriage  is  legal  without  a  religious  celebration,  and,  as  claimant  admits  none 
was  had  in  her  case,  she  is  not  the  legal  widow  of  the  soldier  and  is  not  pen- 
sionable under  the  act  of  June  27,  1890. 

Rebecca  Reed  {alleged  widoiv) 70 

In  Mississippi. 

17.  Prior  to  soldier's  cohabitation  with  the  claimant  and  prior  to  and  at  the  time  of 

the  ratification  of  the  constitution  of  Mississippi,  December  1,  1869,  he  was 
living  in  the  relation  of  husband  and  wife  with  one  Amanda,  who  was  still  liv- 
ing at  the  time  of  soldier's  death:  Held^  That  under  the  constitution  of  Mis- 
sissippi Amanda  was  soldier's  legal  wife  and  his  cohabitation  with  claimant 
unlawful,  and  she  is  not  his  legal  widow. 

BetHe  Ogden  {alleged  tddatv) 57 

In  Missouri. 

18.  In  either  Illinois  or  Missouri,  where  a  marriage  duly  and  formally  entered  into 

is  shown,  a  divorce  from  a  prior  marriage  will,  in  general,  be  presumed  in 
order  to  sustain  such  remarrriage. 

Jjeticia  C.  A.  Spencer  (widow) 68 

In  New  Hampshire. 

19.  A  ceremonial  marriage  is  not  necessary  in  New  Hampshire.     Where  parties  have 

cohabited  and  have  acknowledged  themselves  as  husband  axid  ^\1^  %sv^  «x?^ 
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generally  reputed  to  be  such  for  the  period  of  three  years  and  until  the  death 
of  either  party,  they  shall  be  deemed  to  have  been  lawfully  married.  In  the 
case  on  appeal  the  decedent's  acknowledgment  of  claimant  as  his  wife  was 
qualified  and  they  were  not  generally  reputed  to  be  husband  and  wife,  nor 
was  she  regarded  as  his  widow  by  the  probate  court  for  the  county  within 
which  the  parties  resided.  Not  having  been  regarded  as  soldier's  widow  by  a 
court  of  competent  authority  in  New  Hampshire,  she  can  not  be  regarded  as 
his  widow  for  pensionable  purposes. 

Clara  M.  Rumrill  (vridaw) 213 

In  New  Jersey. 

20.  Where  an  actual  marriage  is  shown,  whether  legal  or  illegal,  the  subsequent 

cohabitation  of  the  parties  and  their  reputation  as  husband  and  wife  most 
necessarily  be  understood  as  having  had  their  origin  in  such  marriage  and  can 
not  be  treated  as  presumptive  evidence  of  a  second  marriage  at  a  later  date. 
(Voorhees  t'.  Voorhees,  46  N.  J.  Eq.,  411;  Collins  v.  Voorhees,  47  N.  J.  Eq., 
555.)  Where  parties  have  intended  marriage,  not  adultery,  being  ignorant  of 
an  existing  impediment,  all  that  is  to  be  established  by  cohabitation,  appar- 
ently matrimonial,  after  the  removal  of  the  impediment,  is  the  execution  of 
the  original  purpose  of  the  parties.  In  that  case  the  marriage  relation  ia 
established  from  the  removal  of  the  impediment  But  the  matrimonial  inten- 
tion of  the  parties  must  be  immistakably  manifest^  and  it  must  definitely 
appear  that  in  fact  they  were  honestly  ignorant  of  the  existence  of  the  impedi- 
ment, their  belief  being  founded  upon  apparently  good  reason. 

Martha  Arose  {as  widow) 403 

In  New  York. 

21.  Soldier,  prior  to  his  marriage  to  claimant  in  1866,  had  been  married  to  one 

Charlotte,  who  secured  a  divorce  from  him  in  1857  in  the  State  of  New  York, 
where  they  were  domiciled,  on  the  ground  of  adultery,  wherein  the  decree 
provided,  according  to  the  laws  of  that  State,  that  the  plaintiff  might  marry 
again,  but  that  it  should  be  unlawful  for  the  defendant  to  marry  during  the 
life  of  the  plaintiff,  Charlotte,  who  died  January  6,  1895.  Claimant  therefore 
could  not  have  contracted  a  legal  marriage  with  soldier  prior  to  the  death  of 
Charlotte,  January  6,  1895;  and  the  has  therefore  no  pensionable  status 
under  the  third  section  of  the  act  of  June  27, 1890,  which  provides  that  a  widow 
must  have  married  soldier  prior  to  the  passage  of  said  act  to  be  pensionable. 
Adaline  Tripp  (widow) 157 

In  Ohio. 

22.  A  child  who  is  the  issue  of  a  de  facto  marriage  is,  in  the  State  of  Ohio,  legitimate, 

and  must  be  held  to  be  legitimate  under  the  act  of  June  27, 1890.  (See  minors 
of  Harvey  Perkins,  13  P.  D.,  414.)  The  opinion  in  the  case  of  minors  of 
James  W.  Pulver  (10  P.  D.,  227),  so  far  as  it  relates  to  such  issue,  is  expressly 
overruled. 

Min or  of  Edvxird  Plount 541 

In  Tennessee. 

23.  Under  the  laws  of  the  State  of  Tennessee  a  slave  marriage  was  legal  and  valid 

and  the  issue  thereof  legitimate.     (3  Heisk.,  666;  91  Tenn.,  97.) 

Nathan  Yerwood  {father) 140 

In  Texas. 

24.  If  parties  having  married  according  to  custom  while  in  a  state  of  servitude  con- 

tinue to  live  together  as  husband  and  wife  after  their  emancipation,  it  being 
apparent  that  they  continue  the  marital  tie  after  their  legal  incapacity  to  contract 
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was  removed,  and  if  all  the  usual  evidences  of  a  common-law  marriage  existed 
after  emancipation,  such  parties  were  l^ally  husband  and  wife  in  the  State  of 
Texas;  and  under  such  a  state  of  facts  the  constitution  of  1869  and  the  act  of 
August  15,  1870,  have  no  bearing. 

LouUa  Davis  (as  widow) 129 

In  Virg^inia. 

25.  The  evidence  shows  that  the  claimant  commenced  to  cohabit  with  Dabney  Smith 
in  the  State  of  Vii^ginia  in  the  year  1865  as  his  wife,  and  so  continued  up  to 
1870,  at  least  two  children  being  born  to  them,  one  of  whom  is  now  living. 
Claimant  attempted  to  marry  the  soldier  in  1873,  a  ceremony  being  performed, 
and  she  lived  with  him  until  his  death  in  1900.  A  bona  fide  matrimonial 
intent  on  the  part  of  the  claimant  and  Dabney  Smith  is  shown,  and  is  reason- 
ably inferable  from  the  facts.  Held,  The  act  of  the  legislature  of  the  State  of 
Virginia  of  February  27,  1866,  made  the  claimant  and  Dabney  Smith  husband 
and  wife:  and  her  attempted  marriage  with  the  soldier  was  therefore  void  ab 
initio,  death  or  divorce  not  having  been  shown. 

Elha  A.  Stewart  {widow) 146 

KABYLANB. 

See  Marriage,  49,  70. 

MEANS  OF  SXTPPOJEIT. 

See  Dependence,  125,  241. 

MEDICAL  BEFEBEE. 

See  Evidence,  465. 

MINOB. 

See  also  Division  op  Pension,  422. 
Act  June  27,  1890. 

1.  A  minor  child  of  a  deceased  soldier  is  entitled  to  pension  in  its  own  right  under 

the  third  section  of  the  act  of  June  27,  1890,  if  such  soldier  left  no  widow 
having  a  pensionable  status. 

Minor  of  James  R.  Graves 148 

2.  Under  the  accepted  construction  of  the  act  of  June  27,  1890,  the  minor  child  of  a 

soldier  has  title  to  pension  in  his  own  right  when  there  is  no  widow,  and  the 
fact  that  the  parents  were  married  after  the  passage  of  the  act  does  not  destroy 
or  impair  such  title. 

Minor  of  Allen  B.  Pierson 151 

MISSISSIPPI. 

See  Marriage  and  Divorce,  57. 

MISSISSIPPI  MABINE  BBIGADE. 

See  Service,  226. 

MISSOUBI  LAWS. 

See  Legitimacy,  414;  Marriage,  68. 

MOBAL  CHABAGTEB. 
Act  March  3,  1899. 

To  entitle  a  wife  to  one-half  her  husband's  pension  under  the  act  of  March  3, 
1899,  she  is  required  to  establish  the  fact  that  she  is  a  woman  of  ^ood  ^ca<yr^ 
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character  by  eatislactory  affirmative  proof,  and  can  not  rest  this  branch  of  her 
claim  upon  the  legal  presumption  that  ''in  the  absence  of  proof  to  the  contrary 
a  person's  character  is  presumed  to  be  good."    The  testimony  as  to  claimants' 
good  moral  character  is  not  outweighed  by  the  fact  that  after  the  alleged  mari- 
tal desertion  claimant,  in  answer  to  her  advertisement  for  a  position  as  house- 
keeper, entered  into  the  service  of  a  man  whose  wife  procured  a  divorce  from 
him  on  account  of  adultery  with  a  previous  housekeeper,  no  inmioial  act  or 
undue  familiarity  on  the  part  of  claimant  being  shown  during  her  entire 
residence  with  him  of  over  two  years.    The  decree  of  a  court  of  competent 
jurisdiction  dismissing  pensioner's  bill  for  divorce  on  its  merits,  in  conformity 
with  the  report  of  the  referee  duly  appointed  to  take  testimony  and  report,  the 
bill  being  based  on  adultery  alleged  to  have  been  committed  by  claimant  with 
her  said  employer  during  her  said  residence  with  him,  is  accepted  by  the 
Department  in  this  case  as  satisfactory  and  conclusive  evidence  that  her  relations 
w^ith  her  said  employer  were  not  adulterous. 

ChriMopher  \,  Christopher 383 

« 

MU8TEB. 

See  Service,  41. 

NECESSITOUS  COtCXnCSTANCES. 

See  also  Division  of  Pension,  77, 302. 

The  adjudication  and  allowance  of  a  claim  under  the  act  of  March  3,  1899,  in  the 
alieence  of  any  testimony  that  the  claimant  is  in  necessitous  circumstances,  is 
clearly  error. 

A8hl(ry  v.  Anhletj 205 

NEW  HAMPSHTBE. 

See  Marriage,  213. 

NEW  JERSEY. 

See  Marriage,  403. 

NEW  YORK. 

See  Marriage  and  Divorce,  157. 

NOTICE. 

Sw  Fee,  37,39;  Practice,  161,200. 

NULIilTY. 

See  Marriage,  460. 

OBSTBUCTION  TO  BOWELS. 

See  Pathological  Sequence.  105. 

OFFICER. 

See  Jurisdiction,  416. 

OHIO  LAWS. 

Set^  Marriage  and  Divorce,  541. 

OPINION  EVIDENCE. 

See  EviDENCK,  450. 
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OBDEB  364. 

See  Fee,  37,  39. 

OBIGIN. 

Disease  of  eyes. 

ider  a  misapprehension  of  facts,  or  on  account  of  an  error  of  judgment  based  on 
insufficient  testimony,  the  appellant  was  originally  granted  a  })ension  under  the 
general  law  at  the  rate  of  $6  per  month  for  '* disease  of  left  eye;''  but  in  pursu- 
ance of  subsequent  and  more  reliable  evidence  going  to  show  that  such  cause 
of  disability  was  not  of  service  origin  his  name  was  dropped  from  the  pension 
roll.  It  is  shown  that  the  only  disease  of  left  eye  is  the  same  as  that  which 
also  affects  the  right  eye,  namely,  conical  cornea,  or  conicity  of  the  cornea 
(keratoconusor  keratoglobus;  staphyloma  pellucidum),  *Hhe  cause  of  which  is 
not  known"  (Norris),  but  for  the  relief  of  which  iridectomy  is  usually  resorted 
to,  and  such  operation  was  performed  on  each  eye  in  this  case,  with  poor  results 
in  one  eye  and  but  partial  success  in  the  other:  Held,  That  the  condition  of  the 
appellant's  eyes  is  not  shown  to  have  originated  in  the  service,  and  that,  in 
view  of  the  nature  of  the  disease  in  question,  it  is  not  believed  to  be  susceptible 
of  proof  as  of  service  origin. 

James  C.  Hall : 1 

PARALYSIS  AGITANS. 

See  Pathological  Sequence,  222. 
PATHOLOGICAL  SEaUENCE. 

See  also  Death  Cause,  342,  372;  Evidence,  465. 

Disease  of  rectum  and  ursBxnic  poisoning'. 

.  The  soldier  was  pensioned  for  disease  of  rectum,  incurred  in  1862,  and  no  other 
affection  of  service  origin  was  e^blished.  He  died  in  1899  of  uraemic  poison- 
ing, the  consequence  of  cystitis  and  a  train  of  symptoms  w^hich  were  primarily 
due  to  senile  enlargement  of  the  prostate  gland.  There  was  no  necessary  or 
probable  pathological  relation  between  disease  of  rectum,  on  account  of  which 
he  was  pensioned,  and  the  conditions  which  resulted  in  the  soldier's  death. 

Ruth  E.  Robinson  {widow) 153 

Inflammation  of  bladder  and  hernia. 

.  Inflammation  of  bladder  and  retention  of  urine  due  to  an  enlarged  prostate  gland, 
from  which  the  soldier  died,  can  not  be  regarded  as  in  any  manner  related  to  a 
hernia  on  account  of  which  he  had  been  granted  pension,  and  said  fatal  disease 
is  not  shown  as  otherwise  due  to  his  military  service. 

Rhoda  Harriman  (widow) 184 

Obstruction  of  bowels  and  insanity. 

.  The  soldier  was  a  pensioner  on  account  of  insanity  (paretic  dementia),  and  died 
of  acute  obstruction  of  the  bowels.  As  the  intestines  w^ere  paretic  as  well  as 
other  parts  of  the  body,  it  is  not  illogical  to  regard  the  intestinal  obstruction 
as  due  to  the  disability  for  which  soldier  was  pensioned. 

Katie  Cole  (widow) 105 

ParalyBis  and  gunshot  wound. 

.  The  present  rate  in  the  case,  third  grade,  appears  to  be  fully  adequate  to  the 
degree  of  disability,  due  to  pensioned  causes,  **  gunshot  wounds  of  right  hip 
and  back  and  left  leg."  The  paralysis  agitans  from  which  he  is  also  auffftrlnLSL,^ 
and  which  was  first  manifested  upon  med\ca\  ftifLam\xiaX\o\i\xi\^^^^^cos^^ 
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years  subsequent  to  the  receipt  of  the  wounds  for  which  the  soldier  is  pensioned, 
constitutes  a  large  part  of  the  degree  of  his  present  disability;  but  inasmuch  as 
such  additional  cause  of  disability  is  not  a  result  of  ^d  wounds,  as  alleged, 
nor  otherwise  of  service  origin,  its  existence  can  not  affect  the  rate  in  the  case. 
Franklin  Saimge 107 

Paralysia  and  lightning-  stroke. 

5.  The  records  of  the  War  Department  show  that  soldier  incurred  a  sunstroke  while 

in  the  service,  and  the  evidence  shows  that  he  was  struck  by  lightning  and  thst 
there  was  a  paralytic  condition  of  the  left  leg  immediately  following;  that  he 
continuously  thereafter  manifested  symptoms  of  paralysis  of  left  side  and  was 
•  mentally  weak,  the  history  of  the  case  unmistakably  pointing  to  a  disease  of 
the  brain.  He  died  from  a  brain  lesion  followed  by  general  paralysis,  June  26, 
1899:  Held  J  That  as  there  is  a  strong  element  of  doubt  as  to  the  cause  of  the 
fatal  brain  trouble,  such  doubt  will  be  resolved  in  favor  of  the  claimant  and 
the  death  cause  will  be  accepted  as  due  to  soldier's  military  serxice. 

EmUy  C,  Bridge  (mdoui) 162 

Paralysis  and  rheumatisni. 

6.  Appellant  is  now  pensioned  at  the  second-grade  rate  for  ^'rheumatism  and 

resulting  disease  of  left  knee  and  shoulder  and  partial  paralysis.'*  It  was 
found  at  the  last  medical  examination  to  which  he  was  subjected,  and  from 
the  date  of  which  said  grade  rate  was  allowed,  that  he  was  also  suffering  from 
''a  modified  general  paresis,"  and  from  locomotor  ataxia;  but  neither  of  these 
conditions  can  be  accepted  as  a  sequel  of  pensioned  causes,  nor  are  they  other- 
wise established  as  of  service  origin.  Although  a  ratihg  of  but  $30  per  month 
(second  grade)  was  recommended  in  the  certificate  of  such  examination,  the 
objective  conditions  described  therein,  and  the  collateral  evidence  on  file  as 
well,  show  a  condition  of  total  and  permanent  helplessness,  due,  however,  in 
part  to  said  nonpensioned  causes;  but  after  careful  consideration  of  all  the  facts 
in  the  case  the  Department  is  of  the  opinion  that  the  allowance  of  the  $50  rate 
instead  of  the  second-grade  rate  from  the  date  of  said  examination  was  war- 
ranted by  reason  of  pensioned  causes  alone,  notwithstanding  the  said  recom- 
mendation of  the  examining  surgeon. 

George  R,  BeaUy 192 

Paralysis  and  amputation. 

7.  The  soldier  is  pensioned  at  the  rate  of  $45  per  month  for  gunshot  wound  of  right 

arm,  resulting  in  amputation  so  near  the  shoulder  joint  as  to  prevent  the  use 
of  an  artificial  limb.  He  developed  paralysis  agitans  one  month  after  amputa- 
tion, and  as  the  science  of  pathology  warrants  the  acceptance  of  said  disease  as 
a  result  of  amputation,  same  can  be  so  accepted  under  the  circumstances 
shown.  The  evidence  and  the  report  of  the  medical  examination,  made  Octo- 
ber 21,  1902,  show  that  he  reciuires  the  frequent  and  periodical  personal  aid 
and  attendance  of  another  person  to  the  extent  that  he  can  neither  dress  nor 
undress  himself  unaided;  that  he  is  compelled  to  have  his  food  prepared  or  cut 
up  for  him  at  the  table  before  he  can  eat  it,  and  that  he  requires  such  frequent 
and  periodical  aid  and  attendance  of  another  person  in  other  ways  l)y  reason 
of  the  conditions  name<l,  hence  he  is  entitled  to  the  next  available  rate,  or  $50 
per  month,  from  the  date  of  the  examination  showing  such  degree  of  disability. 
James  Duross 222 

Blindness  and  chronic  diarrhea. 

8.  A  pensionable  degree  of  disability  from  "chronic  diarrhea  and  gunshot  wound 

of  face  resulting  in  impaired  vision  of  left  eye"  has  not  been  shown  since  the 
date  of  filing  the  claim  on  accoviul  oi  »ueVv  «A\^^<&vi  caLW&es.    Held^  That  occa- 
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BLonal  subacute  attacks  of  diarrhea  at  more  or  less  infrequent  intervals  do  not, 
in  the  absence  of  any  pathological  lesion  of  the  digestive  organs  or  of  the  ali- 
mentary canal  or  tract,  constitute  a  pensionable  degree  of  disability;  that 
neither  in  this  claim  nor  in  any  other  claim  for  pension  on  account  of  either 
monocular  or  binocular  blindness  can  the  report  of  a  competent  expert  exam- 
ining sui^geon  (specialist),  who,  by  the  use  of  approved  methods,  demonstrates 
that  the  claimant  is  a  malingerer,  be  controverted  by  the  mere  dicta  of  another 
specialist,  or  other  specialists,  or  of  any  number  of  physicians  who  have  em- 
ployed no  such  tests,  but  base  their  opinions  upon  the  subjective  symptoms  or 
history  of  the  case,  as  related  by  the  claimant,  and  that  lay  testimony  is  of  no 
value  whatever  in  such  class  of  claims.  Neither  blindness  nor  any  serious 
impairment  of  vision  of  the  left  eye  is  shown  to  exist  in  this  case,  nor  could 
any  loss  of  vision  due  to  optic  neuritis  have  been  caused  in  the  manner  alleged. 
HaneyReed 307 

Ulcerations  and  syncope. 

9.  The  soldier — who  was  pensioned  at  the  second-grade  rate  for  **  injury  to  right 
leg  and  resulting  ulceration,"  alleged  to  have  been  incurred  in  1862— died  sud- 
denly on  the  night  of  June  10,  1899,  while  entirely  alone  and  without  having 
previously  exhibited  any  symptoms  of  apparent  illness.  It  is  contended  that 
his  death  was  caused  by  syncope,  due  to  septicfiemia  resulting  from  said  condi- 
tion of  right  leg.  The  facts  presented  in  the  case,  however,  are  such  as  in  the 
judgment  of  the  Department  preclude  the  idea  that  the  soldier's  death  was 
caused  in  the  manner  alleged,  and  although  such  facts  fail  to  satisfactorily 
show  the  actual  cause  of  death  the  burden  of  proof  on  that  point  does  not  rest 
with  the  Government  in  order  that  the  contentions  of  the  appellant  may  be 
held  to  be  imtenable. 

Mary  M.  Johnston  {widow) 112 

PATHCENT. 

See  also  Division  op  Pension,  363. 

Act  March  3,  1899. 

When  a  pensioner  refuses  to  execute  his  pension  voucher  for  the  purpose  of 
depriving  his  wife  (who  has  been  awarded  one-half  of  his  pension  under  the 
act  of  March  3,  1899)  of  her  part  of  his  pension,  payment  may  be  made  to  her 
upon  her  supplemental  voucher  upon  satisfactory  proof  to  the  Commissioner 
of  Pensions  of  the  existence  of  the  pensioner  during  the  period  for  .which  she 
claims  payment. 

Lake  y.  Lake 22 

POISON. 

See  Death  Cause,  342. 

POWEB.  OF  ATTOBNET. 

See  Attorneys,  27. 

PBACTIOE. 

See  also  Appeal,  170;  Attorneyship,  413;  Division  of  Pension,  134,  270,  424,  447; 
Increase,  455;  Jurisdiction,  208,  465;  Marriage,  236;  Service,  238. 

Dismissals. 

1.  Pensioner's  contention  that  claimant  was  not  in  necessitous  circumstances  having 
been  conceded  by  the  Bureau  after  special  examination,  the  appeal  is  dis- 
missed. Claimant  is  entitled  to  thirty  days  from  receipt  of  a  copy  of  this  order 
in  which  to  appeal  from  the  la.st  Bureau  actlotv. 

muery.  Bitter "^^ 
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2.  Claimant's  contention  that  she  was  in  necessitous  circumstances  having  been  con- 

ceded by  the  Bureau  after  special  examination,  her  appeal  is  dismissed.  Pen- 
sioner is  entitled  to  thirty  days  from  receipt  of  a  copy  of  this  order  in  which 
to  appeal  from  the  last  Bureau  action,  under  the  act  of  March  3,  1899,  conced- 
ing her  contention.     (See  Ritter  r.  Ritter,  13  P.  D.,  40.) 

Fanning  v.  Fanning 161 

3.  The  contention  of  the  pensioner  appellant  having  been  conceded  by  the  Bureau 

January  5,  1903,  his  appeal  is  dismissed  and  claimant  allowed  thirty  days  in 
which  to  appeal  from  the  Bureau  action  dropping  her  name  from  the  rolls. 

Ddozier  v.  Delozier 176 

4.  When,  after  appeal  in  cases  under  the  first,  second,  or  third  provisos  of  the  act 

of  March  3,  1899,  the  case  is  remanded  to  the  Bureau  for  further  action,  read- 
judication,  and  report,  and  the  Bureau  reports  that  the  action  appealed  from 
is  receded  from,  or  that  the  contention  of  the  appellant  is  conceded  to  be  well 
taken,  the  appeal  w^ill  be  dismissed  and  the  appellee  will  be  entitled  to  thirty 
days  in  which  to  appeal  from  the  adverse  Bur^u  action,  during  which  period 
suspension  of  payment  of  the  one-half  of  the  pension  in  controversy  will  be 
continued,  unless  the  right  of  appeal  is  sooner  waived  by  the  appellee.  Appel- 
lant's contention  that  he  did  not  desert  claimant  having  been  conceded  by  the 
Bureau  in  this  case,  after  special  examination  the  appeal  is  dismissed. 

MeUonw  Meiton 211 

6.  Claimant's  contention  in  her  appeal  having  been  conceded  by  the  Bureau,  after 
special  examination,  and  her  claim  allowe<l,  her  appeal  is  dismissed  in  accord- 
ance w4th  Rule  20  of  Practice,  and  departmental  decisions  in  the  cases  of 
Ritter  r.  Ritter  (13  P.  D.,  40);  Fanning r.  Fanning  (Ibid.,  161);  Delozierr. 
Delozier  (Ibid.,  176),  and  Melton  r.  Melton  (Ibid.,  211). 

Lynch  v.  Lynch 347 

Increase. 

6.  Where  a  claim  for  increase  has  been  rejected,  but  thereafter  another  test  medical 

examination  is  ordered,  such  action  is  a  reopening  of  the  claim,  and  increase 
may  be  allowed  from  the  date  of  such  last  examination  establishing  an 
increased  disability.     See  order  No.  22,  par.  8. 

Josiah  Morgan , , 304 

Bule  14. 

7.  The  evidence  in  this  case  fails  to  show  service  of  a  copy  of  claimant's  ai)peal  upon 

the  pensioner  or  his  attorney  of  record,  as  required  by  Rule  14  of  Practice. 
8er\nce  of  a  copy  of  the  appeal  upon  pensioner's  attorney  in  his  invalid  claim, 
there  being  no  evidence  tending  to  show  that  he  was  authorized  to  act  as  his 
attorney  in  this  claim  subsequently  instituted  by  claimant  under  the  act  of 
March  3,  1899,  and  no  appearance  having  been  entered  by  said  attorney  or 
I)en8ioner  in  answer  to  said  appeal  and  there  being  no  waiver  of  service,  the 
appeal  is  dismissed  under  Rule  14  of  Practice  and  the  authorities  herein  cited. 
Hogg  V.  Hogg 206 

Bule  16. 

8.  Rule  16  of  Practice  does  not  limit  the  right  of  appeal  to  thirty  days  except  to 

the  extent  enumerated  in  said  rule.  Pensioner  is  60  years  of  age,  with  no 
means  of  support,  so  far  as  appears  from  the  evidence,  but  his  daily  labor  and 
a  pension  of  $16  j)er  month.  Claimant  is  alwut  55  years  of  age  and  the  owner 
of  a  10-arre  farm  valued  by  her  at  $600,  and  which  furnishes  her  a  home:  Held, 
That  claimant  is  not  shown  to  *be  in  necessitous  circumstances  within  the 
meaning  of  the  act  of  March  3,  1899. 

Sherman  v.  Sherman , 203 
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Bule  19. 

9.  Claimant  having  failed  for  over  thirty  days,  after  receipt  of  notification  from  the 
Bureau,  to  furnish  evidence  required  as  to  her  necessitous  circumstances,  and 
there  being  no  satisfactory  evidence  in  the  case  as  to  her  financial  status,  her 
name  was  properly  dropped  from  the  rolls  January  12,  1903.  New  or  addi- 
tional evidence  upon  the  merits  of  a  claim  for  division  of  pension  under  the 
act  of  March  3,  1899,  filed  after  the  appeal  can  not  be  considered  on  appeal. 
See  Rule  19,  of  Practice,  approved  February  25,  1903. 

Picky.  Pick 299 

10.  The  assignments  of  error  in  this  case  are  general,  not  specific,  as  required  by  Rule 
19  of  Practice,  which  requires  that  the  appeal  should  briefly,  but  specifically,  state 
the  error  of  law  or  fact  complained  of  and  the  grounds  relied  upon  for  revers- 
ing or  modifying  the  Bureau  action  appealed  from.  This  is  a  rule  of  order  and 
convenience,  but  is  not  designed  to  prevent  the  correction  of  obvious  errors 
or  an  affirmance  of  the  action  appealed  from  w^here  no  error  is  apparent  from 
the  record,  and  the  Bureau  action  appears  on  inspection  to  have  been  author- 
ized by  the  evidence  in  the  case  and  in  accordance  w^ith  the  law  applicable 
thereto. 

SheldfMV,  Sheldon 542 

WAK  WITH  SPAIN. 

In  all  cases  under  the  general  law  arising  since  the  commencement  of  the  war  with 
Spain,  the  legal  points  involved  should  be  first  passed  upon. 

Luther  /.  SmUh 344 

FBESUMPTION. 

See  EviDEKCB,  54;   Marriage,  59,  68. 

PBESTTliiPTION  OF  DEATH. 

See  Accrued  Pension,  181;  Marriage,  64. 

PBIOB  SEBVTCE. 

See  Service,  288. 

PBOBATE  C0I7BT. 

See  Marriage,  272. 

PROOF  OF  DEATH. 

See  Division  op  Pensions,  120;  Marriage,  96;  Practice,  344. 

PT7TATIVE  MABBIAGE. 

See  Marriage,  98. 

RATE. 

See  also  Commencement,  352;  Evidence,  465;  Increase,  290;  Pathoixxsical  Sequence, 

192;  Reimbursement,  201. 

Act  of  August  4,  1886. 

The  evidence  shows  that  the  gunshot  wound  of  soldier's  arm  renders  it  totally  dis- 
abled for  all  practical  use  and  convenience,  and  entitles  him  to  the  rate  of  $36, 
under  the  act  of  August  4,  1886. 

Samuel  D.  Frank 362 

BECOONITION. 

See  Attorneys,  444. 
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BECOBD. 

See  Evidence,  84, 450, 465;  Service,  230, 237, 288. 

KECKUIT. 

See  Service,  41. 

BEBUCTION. 

See  Jurisdiction,  465. 


1 


Fraud  and  mistake. 

1.  The  error  corrected  by  the  reissue  on  July  30, 1900,  of  the  certificate  of  this  pen- 

sioner was  the  result  of  a  mistaken  diagnosis  of  the  disability,  on  account  of 
.which  he  has  been  pensioned,  and  was  an  error  of  judgment  and  not  a  mis- 
take of  fact  as  to  his  rank  in  the  service  at  the  time  it  was  contracted.  The 
action  withholding  payment  of  his  pension  to  reimburse  the  Government  for 
excess  of  pension  improperly  paid  him  as  of  the  rank  of  second  lieutenant  was 
therefore  erroneous.  The  evidence  in  this  case  clearly  shows  that  this  pen- 
sioner is  entitled  to  a  higher  rating  than  he  has  received  since  1875  for  his  disabil- 
ity resulting  from  '' disease  of  the  right  shoulder  and  muscular  atrophy,  result 
of  typhoid  fever,"  the  disabling  causes  of  accepted  service  origin  on  account  of 
which  he  is  pensioned. 

Leander  H,  Prather 13 

2.  Mary  Brooks  married  the  soldier  on  August  10,  1865;  was  divorced  from  him  in 

1887;  remarried  him  on  September  22, 1889,  and  he  died  on  December  23, 
1889.  On  June  13,  1890,  she  was  allowed  a  pension  under  the  general  law  as 
the  soldier*  8  widow,  upon  proof  of  her  first  marriage  to  him  in  1865,  at  the 
rate  of  $12  per  month  from  the  date  of  the  soldier's  death,  the  fact  of  her 
divorce  and  remarriage  not  being  disclosed.  The  act  of  March  19,  1886, 
increasing  the  pensions  of  widows  from  $8  to  $12  per  month,  applied  only  to 
such  widows  as  had  been  married  prior  to  its  passage  or  prior  to  or  during  the 
service  of  the  soldier:  Held^  That  the  concealment  of  the  fact  of  divorce  and 
remarriage  operated  as  a  fraud  in  law,  and  the  reissue  of  the  widow's  certificate 
at  the  rate  of  $8  per  month,  and  the  withholding  payment  of  the  same  for 
reimbursement  to  cover  erroneous  payments,  was  proper. 

Mary  Brooks  (widow) 201 

BEJECTION. 

See  Division  of  Pensions,  411. 

BEMABBIAGE. 

See  Restoration,  355,  435,  441. 

RENEWAL. 

See  Restoration,  286. 

BEBATING. 

See  also  Fee,  75;  Increase,  290;  Reimbursement,  13. 

Acts  June  27,  189      and  March  6,  1896. 

The  act  of  March  6,  1896,  has  no  application  to  this  case  for  the  reason  that  claim- 
ant's original  application  was  not  rejected,  suspended,  nor  dismissed.  The 
claim  for  increase  filed  March  9,.  1899,  was  properly  rejected,  as  claimant  died 
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before  being  examined  by  a  board  of  surgeons,  as  section  4698 J  of  the  Revised 
Statutes  provides  that  no  increase  of  pension  shall  be  allowed  to  commence 
prior  to  the  date  of  the  examining  surgeon* s  certificate  establishing  the  same, 
made  under  the  pending  claim  for  increase. 

William  I.  BonmU 1 283 

BES  JT7DICATJE. 

See  Incbease,  455. 

BE8T0BATI0N. 

See  Accrued  Pension,  188;  Increase,  455. 

Act  Karch  3,  1901. 

1.  Soldier  died  while  in  the  service,  and  his  widow  was  pensioned.    She  received 

the  pension  until  her  remarriage,  October  13,  1871.  Her  last  husband  died 
December  5,  1898,  in  New  York.  On  his  petition  he  had  obtained  a  divorce 
from  claimant.  Held^  That  the  divorce  having  been  obtained  by  her  second 
husband  and  not  upon  her  own  application,  she  has  no  title  to  pension  under 
the  provisions  of  the  act  of  March  3,  1901. 

Hannah  C.  Rich  {aa  nidow) 118 

2.  Pension  certificate  having  been  duly  issued  in  December,  1864,  signed,  and  deliv- 

ered to  claimant  as  widow  of  the  soldier,  she  was  '^  placed  upon  the  pension 
roll"  thereby  within  the  meaning  of  the  act  of  March  3,  1901,  although  no 
pension  was  ever  paid  her  under  such  certificate,  pension  being  subsequently, 
under  the  act  of  March  3,  1865,  granted  and  paid  the  soldier's  minor  child. 

Mary  NicJiolas  as  widow  of  Francis  Wallace 286 

3.  Claimant  was  pensioned  under  the  third  section  of  the  act  of  June  27,  1890,  as 

the  wudow  of  Ramond  Woehl,  but  her  name  was  dropped  from  the  roll  because 
of  her  remarriage  in  1894.  She  was  divorced  from  her  second  husband  in  1901, 
upon  her  own  petition,  whereupon  she  filed  a  claim  for  restoration  to  the  pen- 
sion roll  under  the  act  of  March  3,  1901 .  IMdf  That  as  her  name  was  never 
on  the  pension  roll  **  because  of  her  husband's  death  as  a  result  of  wound  or 
injuries  received  or  disease  contracte<l  in  *the'  military  or  naval  service," 
and  was  not  a  soldier's  lawful  wife  *' during  the  period  of  his  service  in  any 
war,"  she  does  not  come  within  the  provisions  of  the  act  of  March  3,  1901, 
and  her  name  can  not  be  restored. 

Sophia  J.  E.  Woehl  {as  vndou) 355 

4.  A  widow  pensioner  on  account  of  a  second  soldier  husband  may  file  and  prosecute 

a  claim  under  the  act  of  March  3, 1901,  for  restoration  to  pension  on  account  of 
a  prior  soldier  husband,  and  may  be  restored  under  such  claim  on  surrender 
of  her  present  certificate,  payments  under  which  may  be  continued  to  date  of 
issuance  of  certificate  of  restoration  and  deducted  from  payments  thereunder. 
Ann  M.  Hale,  now  BuUerbaugh  (widow) 378 

Section  4719,  B.  S. 

5.  Claimant's  pension  under  the  general  law  having  terminated  by  reason  of  her 

subsequent  marriage  to  a  man  who  procured  a  divorce  from  her,  she  is  not 
entitled  to  restoration  under  the  act  of  March  3,  1901. 

Susannah  Elmore j  formerly  Long 435 

6.  Soldier  being  a  pensioner  at  the  rate  of  $8  per  month  ceased  to  draw  his  pension 

subsequent  to  September,  1864,  and  was  thereafter  dropped  from  the  roll  under 
section  4719,  Revised  Statutes.    On  application  for  restoration,  his  n&ai^  ^^ 
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restored  at  the  rate  of  $4  per  month,  the  rate  to  which  he  was  shown  to  be 
entitled  by  the  certificate  of  a  medical  examination  held  under  the  claim: 
Held  J  No  error. 

Charles  W.  Berger :»2 

Void  xnarriage. 

7.  The  evidence  showing  that  the  claimant's  remarriage,  by  which  her  name  was 
dropped  from  the  rolls,  was  a  nullity,  she  is  entitled  to  restoration  from  date 
of  dropping. 

Hannah  Kingsley  {v^dcnv) 441 

BETBOACTIVE  LEGISLATION. 

See  Dependence,  31. 

RETROSPECTIVE  LAWS. 

See  Disloyalty,  248,  259. 

BXTLE  16. 

See  Practice,  203. 

BULE  19. 

See  Division  of  Pensions,  424;  Practice,  542. 

RULE  20. 

See  Practice,  347. 

SEGBETABT  OF  WAB. 

See  Jurisdiction,  416. 

SECTION  472,  BEVISED  STATT7TES. 

See  Commencement,  331. 

SECTION  4707,  BEVISED  STATUTES. 

See  Dependent  Parents,  432. 

SECTION  4716  OF  THE  BEVISED  STATUTES. 

See  Disloyalty,  128,  248,  259. 

SECTION  4719,  BEVTSED  STATUTES. 

See  Accrued  Pension,  188;  Restoration,  392. 

SECTION  4720,  BEVISED  STATUTES. 

See  Fraud,  428. 

SEPABATION. 

See  Division  of  Pension,  24,  301. 

SEBVICE. 

See  also  Discharge,  346;  Jurisdiction,  416. 
Desertion. 

1.  Appellant  was  arrested  for  desertion  three  days  after  his  enlistment  and  was  never 

assigned  to  any  duty  as  a  soldier  thereafter,  and  performed  no  military  service: 

Held^  That  he  did  not  serve  ninety  days  in  the  military  or  naval  service  of  the 

United  States  within  the  meaning  of  the  second  section  of  the  act  of  June  27, 

1890. 

George  Johnson 46 
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Enlistment  and  muster. 

2.  Claimant,  while  receiving  a  pension  of  $2  per  month  under  the  general  law,  was 

dropped  from  the  rolls  February  18,  1895,  on  the  ground  that  the  records  of 
the  War  Department  fail  to  show  he  was  ever  in  the  service  of  the  United 
States.  The  records  of  the  War  Department  show  he  was  discharged  the  serv- 
ice as  an  unassigned  recruit  of  the  Thirty-third  Regiment  Ohio  Volunteer 
Infantry,  upon  a  certificate  of  disability  for  discharge  from  the  General  Hospi- 
tal at  Camp  Denison,  Ohio,  which  recited,  among  other  things,  that  he  was 
enlisted  in  the  service  to  serve  for  three  years,  the  certificate  being  in  due 
form.  They  also  show  that  he  received  pay  upon  hi^  final  statement  at  dis- 
charge for  a  period  of  two  months  and  seventeen  days:  Hdd^  That  the  records 
of  the  War  Department  sufficiently  show  claimant  was  in  the  military  service 
of  the  United  States,  has  a  pensionable  status,  and  is.  entitled  to  be  restored  to 
the  rolls. 

Sfnnuel  Whiteherse 41 

Liengrth  of. 

3.  The  discharge  certificate  of  claimant's  husband  shows  ninety-two  days'  service; 

the  record3  of  the  War  Department  show  only  eighty-five  days'  service.  To 
entitle  a  widow  to  a  pension  under  the  provisions  of  the  third  section  of  the  act 
of  June  27,  1890,  it  must  Ije  shown  that  the  soldier  served  at  least  ninety  days 
in  the  late  war  of  the  rebellion.  In  determining  the  length  of  service  of  a 
soldier  the  record  as  reported  by  the  War  Department  is  generally  accepted  as 
conclusive.  Evidence  tending  to  show  that  the  records  are  erroneous,  and 
requests  that  they  be  altered  or  amended,  can  not  be  considered  by  this  Depart- 
ment, but  must  be  submitted  to  the  War  Department.  According  to  the 
records  in  this  case  the  soldier  did  not  serve  ninety  days  in  the  late  war  of  the 
rebellion,  and  therefore  his  widow  is  not  entitled  to  a  pension  under  the  exist- 
ing laws. 

Kate  D.  Smith  (wifhiv) 230 

4.  Soldier  was  enrolled  December  5, 1863,  was  reported  present  to  February  29,  1864, 

from  which  time  to  the  time  of  his  discharge,  October  3,  1864,  he  was  in  hos- 
pital or  on  furlough.  He  was  discharged  on  account  of  general  debility  and 
worthlessness,  the  certificate  of  discharge  containing  the  following:  "Improper 
enlistment."  It  is  held  that  soldier  rendered  more  than  ninety  days*  service 
during  the  war  of  the  rebellion. 

Helen  Randall  (irklow) 237 

Mississippi  Marine  Brigade. 

5.  The  service  of  this  appellant  during  the  war  of  the  rebellion  as  an  engineer  in  the 

Mississippi  Marine  Brigade  was  that  of  a  civilian  employee  of  the  Quarter- 
master's Department  of  the  Army  and  not  that  of  an  officer  or  enlisted  man 
in  the  military  or  naval  service  of  the  United  States,  and  was  not  a  pension- 
able service  under  the  provisions  of  the  second  section  of  the  act  of  June  27, 
1890. 

George  B.  Ihimell 226 

Termination  of  war  of  rebellion. 

6.  The  soldier  having  enlisted  in  a  loyal  State  after  enlistments  for  the  war  of  the 

rebellion  had  been  ordere<;l  discontinued,  his  service  was  presumptively  not 
I>ensionabIe  service  under  the  act  of  June  27,  1890. 

Bettie  F.  Nkhoh  (widow) 330 

Prior  service. 
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7.  In  the  absence  of  a  record  in  the  War  Department  of  a  prior  military  service  of 
the  deceased  soldier,  the  allegation  by  his  widow  that  he  had  such  prior  serv- 
ice was  immaterial,  and  the  rejection  of  her  claim  for  pension  upon  tlie  ground 
of  her  inability  to  furnish  evidence  showing  in  what  organization  such  alleged 
prior  service  was  rendered  was  improper  and  erroneous. 

Margaret  C,  Steele  (nndmo) 288 

SLAVES. 

See  Marriage,  70, 129, 140, 173. ) 

SPECIAL  ACT. 

See  also  Accrued  Pension,  181;  Commencement,  331. 

Construction. 

Appellant  was  pensioned  as  widow  under  section  3  of  the  act  of  June  27,  1890,  at 
the  rate  of  $8  per  month  and  $2  additional  for  each  of  two  minor  children, 
when,  April  23,  1900,  a  special  act  for  her  benefit  was  passed  granting  her  a 
pension  of  $20  per  month  in  lieu  of  the  pension  she  was  then  receiving:  Held^ 
That  said  special  act  does  not  carry  with  it  $2  per  month  additional  for  each  of 
said  minor  children,  as  the  |20  per  month  is  in  lieu  of  the  pension  she  was  for- 
merly granted,  and  the  minors  were  not  provided  for  in  said  act. 

Lizzie  IT.  Hyndman  (widow) 95 

SPECLAX  EXAMINATION. 

See  Evidence,  437. 

SPECIAL  EXAMINEK'S  CONDUCT. 

1.  The  dropping  of  a  pensioner's  name  from  the  rolls  for  open  and  notorious  adul- 
terous cohabitation  solely  upon  her  alleged  admissions  to  a  special  examiner  is 
error.  It  is  not  the*  province  of  a  special  examiner  to  seek  to  entrap  or  dis- 
credit any  claimant.  His  duty  is  to  assist  in  obtaining  the  facts  in  any  case 
without  espousing  the  cause  of  either  the  claimant  or  the  Government.  He 
must  be  fair,  impartial,  and  diligent  to  obtain  the  truth  irrespective  of  whom 
it  benefits  or  injures. 

Aiinit'  Stiffder  {rridov:i) 357 

SUSPENSION. 

See  Fraud,  428. 

TENNESSEE. 

See  Marriage,  140. 

TERMINATION  OF  THE  WAR  OF  THE  ZIEBELLION. 

See  Service,  330. 

TEST  MEDICAL  EXAMINATION. 

See  Practice,  'MH. 

TEXAS. 

See  Marriage,  129. 

THIRD  GRADE. 

See  Appeal,  170. 
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TOTAIi  DISABTTiTTY  IN  ABM. 

See  Rate,  362. 

TBEASTJBEB  OF  SOLDIEB8'  HOME. 

See  Division  of  Pension,  363. 

TWO  PENSIONS. 

See  Restoration,  378. 

TYPEWRITTEN  SIGNATT7BE  OF  ATTOBNET. 

See  Appeal,  400. 

.    TYPHOID  FEVER. 

See  Incurrence,  .'^'>8. 

TJIiCERATIONS  AND  SYNCOPE. 

See  PathoixxjIcal  Sequence,  112. 

VETEBOTARY  ST7RGEON. 

See  Jurisdiction,  416. 

VIR&INIA. 

See  Marriage,  146. 

VOID  MARRIAGE. 

See  Le<4ITIMacy,  414;  Restoration,  118,  441, 

WAR  WITH  SPAIN. 

See  Practice,  344. 

WIDOWS. 

e  Dependence,  448;  Marriage,  368;  Minor's  Pension,  148, 151 ;  Rkstoration,  118. 
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